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PREFACE. 


Sixteen  years  have  now  elapsed  since  the  writer  dif- 
fidently presented  to  the  profession  his  first  publication 
on  Testamentary  Law,  in  the  form  of  an  edition  of  Powell 
on  Deyises,  with  a  supplementary  treatise  on  the  Con« 
struction  of  Devises.  The  reception  given  to  this  work 
was  such  ajs  abundantly  to  compensate  for  the  severe 
labour  which  it  exacted,  and  under  which  the  health  of 
its  Editor  more  than  once  sank.  This  was  followed, 
after  the  interval  of  a  few  years,  by  the  Tenth  Volume 
of  the  Precedents  in  Conveyancing,  being  the  portion  of 
that  work  which  was  devoted  to  the  same  subject.  The 
materials  afforded  by  these  publications  have  been  freely 
used  in  the  present  work ;  but  considering  the  very  large 
accessions  since  made  to  the  adjudications  on  testament- 
ary law,  and  that  it  has  not  escaped  the  activity  of 
modem  legislation,  it  will  be  obvious  that  many  of  the 
various  subjects  embraced  by  so  extensive  a  range  of 
disquisition,  now  present  themselves  under  a  different  as- 
pect, requiring,  not  only  very  large  additions  to  the  matter 
which  composed  the  former  works,  but  the  rejection  of 
no  inconsiderable  portion  of  that  matter ;  and  the  Writer 
is  not  ashamed  to  avow,  that  another,  though  certainly  a 
Jess  extensive,  head  of  alteration  arises  from  the  changes 

a2 


€* 
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which  experience  has  wrought  in  some  of  the  opinions  of 
his  earlier  days.  The  result  is,  that  prohablj  more  than 
one  half  of  the  present  treatise  is  entirely  original;  and  the 
writer  therefore  feels  that  he  has  to  subject  his  perform- 
ance (as  partially  new)  to  the  criticifon  of  his  profession- 
al brethren,  whose  kind  consideration  he  again  bespeaks, 
convinced  that  those  who  are  the  most  competent  to  de- 
tect error,  will  be  the  most  generous  and  indulgent  in 
the  appreciation  of  the  difficulties  which  beset  the  en- 
quirer into  the  principles  of  one  of  the  most  intricate 
branches  of  our  law.  To  those  difficulties  have  been 
added  the  daily  interruptions  of  professional  aTOcation, 
which  have  long  delayed,  and  have  sometimes  threat- 
ened wholly  to  preyent,  the  present  publication.  The  re^ 
cent  act  has  created  some  additional  embarrassment  to 
a  writer  on  Wills,  by  introducing  new  principles  of  con- 
struction, partial  in  their  application;  for,  by  drawing  a 
line  between  wills  of  an  earlier  and  those  of  a  later  date, 
the  legislature  has  diminished  the  importance,  without 
permitting  the  rejection  or  the  neglect,  of  the  old  law. 
On  these  subjects,  conciseness  and  compression  hare  been 
specially  aimed  at,  and  some  additional  labour  has  been 
willingly  incurred,  in  order  to  avoid  incumbering  the  pre- 
sent work  unnecessarily  with  matter,  which  every  passing 
day  tends  to  render  less  practically  useful. 

THOMAS  JARMAN. 


Nsw  Sqitare,  Likooln's  Inn, 
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THE     LAW 


WITB    RB8PBCT  TO 


WILLS. 


CHAPTER  I. 

BY  WHAT  LOCAL  LAW  WILLS  ARE  REGULATED. 

Xo  ascertaiii  by  what  local  law  a  will  is  r^ulated  is  sywhatioed 
an  inqniiy  which  necessarily  precedes  all  others  relating  i^ointed.^^ 
to  the  instmment,  and  which  seems,  therefore,  properly 
to  form  the  commencing  subject  of  the  present  treatise. 
After  shewing  to  what  wills  the  English  law  applies,  we 
proceed  to  discnss  the  nature  of  such  law. 

A  will  of  fixed  or  inunoveable  property  is  generally  Retityniiedbj 
goremed  by  the  lex  loci  rei  sitsB ;  and  hence,  the  place  nenooaitj,  bj 
where  such  a  will  happens  to  be  made  and  the  language 
in  which  it  is  written,  are  wholly  unimportant,  as  affect- 
ing both  its  construction  and  the  ceremonial  of  its  execu- 
tion ;  the  locality  of  the  devised  property  is  alone  to 
be  considered.  Thus,  a  will  made  in  Holland  (a)  and 
written  in  Dutch  must,  in  order  to  operate  on  lands  in 

(a)  In  HoUandy  the  Code  Na-  grafted  thereon  by  Dutch  legialation. 
poleon  preTaile;  mibject  to  modi-  See  Chmbkr  y,  Ch/mhUry  7  Sim. 
fications    which    hare     been    in-      263. 
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England,  contain  expressions  which,  being  translated  into 
our  language,  would  comprise  and  destine  the  lands  in 
question,  and  must  be  executed  and  attested  in  precisely 
the  same  manner  as  if  the  will  were  made  in  England  (b). 
And,  of  course,  lands  in  England  belonging  to  a  British 
subject  domiciled  abroad,  who  dies  intestate,  descend  ac- 
cording to  the  English  law  (c). 

In  regard  to  personal,  or  rather  moveable  property,  the 
lex  domicilii  prevails  {d).  If,  therefore,  a  foreigner  dies 
domiciled  in  England,  his  personal  property  in  England,  in 
case  he  were  intestate,  will  be  distributed  according  to  the 
English  law  of  succession;  and  any  will  which  he  may  have 
left,  whether  made  in  his  native  or  in  his  adopted  country, 
or  elsewhere,  must  be  construed  according  to  the  law  of 
England  (e) ;  and  it  is  scarcely  necessary  to  observe,  that 
stock  in  the  public  funds  is  undistinguishable  in  this  re- 
spect from  other  personal  property  (/).     And  the  move- 


(&)  A>M^.  y^  Smithy  1  V«ni.  8&; 
m^ilBt^jBawaman  y.  Rhc^^  Pre.  Ch, 
577;  Drummond  t.  DrutMnond^  3 
Bfo.  P.  C.  Toml.  ed.  601 ;  see  Bro- 
dier^  Bany,2yeB.  <c  B.  131. 

(c)  SeeZ^otf  d.  Biatw^Me  v.  Var^ 
dm^6B.8c  C.  438. 

(d)  This  position  respects  only 
tl^  devolution  of  Hm  property^  and 
not  Q^e  court  of  admimstiation,, 
which^  by  our  layfy  is  regulated  by 
the  lex  loci  rei  site. 

(e)  AfuirutkerY.ChaUnerj2Sun, 
1;  PfiM  T.  PiiQhur^,  Q  Sim.  299; 
$.  C.  4  My.  &  Cra.  76;  Sipratt  ▼. 
/Torrw,  3  Add.  406. 

(f)  In  re  Ewin^  1  Cromp.  & 
Domicil  u  af-  Jerr.  151.  la  thiB.  case  the  queft- 
Mdfe^  P^^**®  tion  was,  as  to  the  liability  of  pro- 
duty.                 P^y  to  legacy  duty,  the  discussion 

of  which  sometimes  indirectly  in- 
volves points  as  to  domicil,  alien- 
age, &c.    It  has  been  decided  that 


the  property  of  a  deceased  KngKsh^ 
maa  domiciled  in  India,  ia  noit  ren-> 
dered  liable  to  the  Engljsh  l^;acy 
duty  by  the  circumstances  of  ita 
being  remitted  to  bankers  in  Eng- 
land, and  of  a  smi  respecting  the 
distributicm  of  the  property  being 
instituted  in  the  Court  of  Chancery 
here,  in  whose  jurisdiction  the  exe- 
cutors happen  to  be.  JMmm  t. 
Forbes^  2  C.  &  J«  362;  S.  C.  nom. 
AUam^'OenertU  v.  Jaehpn,  8 
Bligh,  N.  S.  15.  And  that  the 
property  of  a  ^seignec  residing 
abroad,  though  situal»  in  England; 
and  bequeathed  to.  British  legatees, 
is  not  liable  to  the  legacy  dtity.  Im 
rs  J9rtio0, 2  Cranp.  &  Jerv.  486*  See 
also  Attom^'GenertU  v.  Dimond^  1 
Cromp.  Sc  Jerv.  356;  S.  C.  1  Tyr. 
243;  EwUCs  mw»,  1  Cromp.  %c  ivrr, 
151;  S.  C.  1  Tyr.  191 ;  AUomeg^- 
General  v.  Hcpe,  8  Bligh,  N.  &  44. 
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able  property  6f  6uch  a  person,  which  is  o#t  of  England  cnAmtR  i. 
ai  the  time  of  his  death,  will  also,  it  seems,  generally 
i^i^tig,  follow  the  domieil ;  but  this,  of  coarse,  depends 
on  the  laws  of  the  state  in  which  the  property  is  situate, 
which  may  not  (thongh  the  codes  of  many  civilized  states 
do  iff))  accord  with  our  own  in  this  particular.  Some- 
times, however,  a  difficulty  occurs  in  the  application  of 
the  principle,  from  the  fact,  that  the  foreign  state,  though 
it  recognises  the  general  doctrine,  yet  imposes  restric- 
tions  on  the  testamentary  power  unknown  to  the  law  of 
the  adopted  country,  and  from  which  it  may  not  permit 
its  citizens  to  escape,  in  regard  to  property  within  its 
jurisdiction,  by  a  mere  change  of  domieil.  For  instance, 
the  French  law  does  not,  like  our  own,  permit  a  man 
to  bequeath  his  entire  property  away  from  his  wife  and 
children  (k).  Now,  if  a  Frenchman  dies  domiciled  in 
England,  is  it  quite  clear  that  his  moveable  property  in 
France  would  be  subject  to  British  law,  so  as  to  pass  by 
such  a  will?  In  such  cases  the  Code  Napoleon  seem9 
to  draw  a  distinction  between  the  acquisition  of  a  foreign 
domieil  by  mere  residence,  and  some  other  more  decided 
acts  of  self-expatriation,  such  as  that  of  becoming  the  na- 
turalized subject  of  another  state  (i). 

As  the  law  of  England  adopts,  without  qualification  or 
reserve,  the  general  rule,  which  makes  the  domieil  regu- 
late the  destination  of  the  moveable  property,  it  follows 
that,*  if  any  person,  whether  a  British  subject  or  a  foreigner, 
dies  while  domiciled  abroad,  the  law  of  the  place  which 
at  his  death  constituted  his  home,  will  regulate  the  distri- 

Ih  the  last  case  it  was  decided  that  situate  in  the  United  States, 

probate  duty  did  not  attach  on  per-  (^)  See  Pfke  v.  Dmhurs^y  3  My. 

Bonal  property  belonging  to  an  Eng-  &  Cra.  83. 

liah  merchant  resident  in  England,  {h)  Vide  post,  p.  5,  note  (o). 

which  at  the  time  of  his  death  was  (•)  Li  v.  1,  Tit.  1,  chap.  2,  sect.  17. 
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Principle 
adoptoid  by  ec- 
desiAstical 
courts  in  grant- 
ing probate. 


bution  of  his  moveable  (i)  property  in  England,  in  case  of 
intestacy,  i.  e.  should  he  happen  to  have  left  no  instm- 
ment  which,  according  to  the  law  of  his  adopted  conntry, 
would  amount  to  a  testamentary  disposition  of  such  pro- 
perty (y);  and  if  he  left  a  will,  the  same  law  will  determine 
the  validity  and  regulate  the  construction  of  such  will  {k)y 
of  which,  therefore,  an  English  court  will  not  grant  pro- 
bate unless  it  appear  to  be  an  effectual  testamentaiy  in- 
strument, according  to  the  law  of  the  domicil  (/).  And,  by 
parity  of  reasoning,  the  ecclesiastical  courts  wiU  grant 
probate  of  an  instrument  ascertained  to  be  testamentary 
according  to  the  law  of  the  foreign  domicil,  though  invalid 
and  incapable  of  operation  as  an  English  will.  Thus  (m), 
probate  was  granted  by  the  Prerogative  Court  of  the  will 
of  a  married  lady,  who  at  the  time  of  her  death  vras  do- 
miciled in  Spain,  (of  which  country  she  was,  it  seems,  also 
a  native,)  on  its  being  shewn  that  by  the  Spanish  law  a 
feme  covert  may,  under  certain  limitations,  dispose  of  her 
property  by  vnll  ba  a  feme  sole. 

And  it  is  the  constant  practice  of  the  Ecclesiastical 


(t)  The  word  mcveoNe  is  here 
used  adyisedly  instead  oi  pernmal, 
as  the  distinction  between  real  and 
personal  estate  is  peculiar  to  our 
own  policy,  and  is  not  known  to 
any  foreign  system  of  jurisprudenoe 
that  is  founded  on  the  civil  law,  in 
which  the  only  recognised  distinc- 
tion was  between  moveable  and  im- 
moveable property.  Leaseholds  for 
years,  therefore,  which  obviously 
belong  to  the  latter  denomination, 
though  they  are  with  us  transmis- 
mble  as  personal  estate,  are  governed 
by  the  lex  lod,  and  do  not  foUow 
the  person;  so  that,  if  an  English- 
man domiciled  abroad  dies  possessed 
of  such  property,  it  will  devolve 


according  to  the  English  law. 

(i)  Balfinir  v.  ScaU,  6  Bro.  P.  C. 
Toml.  ed.  660 ;  Bmee  v.  Brmee,  Id. 
666;  S.  C.  2  B.  &  P.  299,  n. ;  Hb^ 
V.  LaM^^  6  Bro.  P.  C.  TomL  ed. 
577;  Bempde  v.  Johnmmy  3  Yes. 
198;  SomervUle  v.  Lard  Somermikf 
5  Ves.  750. 

(k)  Berma  v.  Bmial,  3  My.  & 
Cra.  559,  n. 

(0  StanUy  V.  Bmtes,  3  Hagg. 
375;  Hoore  v.  Dareil,  4  Hagg. 
876. 

(m)  Re  De  Vera  Meurwoery  1 
Hagg.  496.  As  to  the  law  of 
Spain,  respecting  testamentary  dia- 
podtions^  vide  Mwnre  v.  BiKdd^  4 
Hagg.  346. 
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Court  here  to  grant  probate  of  wills  of  Englishmen  do-     chaptba  i. 
miciled  in  the  British  territories  in  India  which  have  been 
previoiislj  proved  there,  without  inquiring  into  the  grounds 
of  the  Indian  proceeding,  though  the  bulk  of  the  property 
of  the  deceased  testator  should  happen  to  be  in  England  (n). 

Where  the  Ecclesiastical  Court  has  granted  probate  of 
an  instrument  eyentually  ascertained  not  to  be  testamen- 
tary according  to  the  law  of  the  domicil,  this  proceeding 
(though  it  Tests  the  whole  personalty  which  is  within  the 
jnrisdiction  of  the  court  in  the  executor,  as  to  whose  legal 
title  the  act  of  the  Ecclesiastical  Court  is  conclusive)  does 
not  regulate  or  affect  the  ultimate  destination  of  the  pro-  Effect  when 
perty,  which  therefore  the  executor  will  be  bound  to  dis-  Snatod  ki  «- 
tribute  according  to  the  law  of  the  domicil  (o). 

Where  the  construction  of  the  will  is  to  be  regulated 
by  foreign  law,  the  opinion  of  an  advocate  versed  in 
such  law  is  obtained,  for  the  information  and  guidance 
of  the  English  court,  on  which  devolves  the  task  of  con- 
struing it ;  but  if  the  point  in  dispute  depend  upon  prin- 
ciples of  construction  common  to  both  countries,  the  court 
will  adjudicate  upon  the  question,  according  to  its  own 
Tiew  of  the  case,  without  having  recourse  to  the  assistance 
of  a  foreign  jurist  {p). 

As  a  will,  in  regard  to  moveable  property,  is  construed 
according  to  the  law   of  the  domicil,  there  is,  it  will 


ror* 


(»)  Re  Ready  1  Hagg.  474. 

(o)  Thomion  v.  Ourlinff^  8  Sim. 
310.  In  this  case,  an  EngUshman 
went  to  rende  in  France,  where  he 
was  domiciled  at  his  death,  and  left 
a  will  providing  for  an  illegitimate 
child  and  ita  mother,  to  the  exclu- 
sion of  his  wife  and  legitimate  child, 
which  the  French  law  does  not  per^ 
mit  Donations  hj  a  Frenchman 
(whether  testamentary,  or  by  act 


inter  vivos)  must  not  exceed  a 
moiety  if  he  leave  at  his  decease  one 
legitimate  child,  a  third  if  he  leave 
two,  and  a  fourth  if  he  leave  three 
or  more ;  the  descendants  of  a  de- 
ceased child  being  considered  as  one. 
Moreover,  a  Frenchman  cannot  dis- 
pose of  the  whole  of  his  property,  if 
he  leave  only  (wcendants. 

(  p)  Bemal  v.  Bemaly  ^  My.  & 
Cra.559. 
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CHAPTER  I.  be  observed,  nothing  on  the  face  of  it  which  gives  the 
peruser  the  slightest  clue  aa  to  the  nature  of  the  laws  by 
which  its  construction  is  regulated;  it  naay  have  been 
made  in  England,  be  written  in  the  English  language, 
the  testator  may  have  described  himself  ba  an  English* 
man  {q),  and  it  may  have  been  proved  in  an  Elnglish 
court ;  and  yet,  after  all,  it  may  turn  out,  from  the  ex* 
trinsic  fact  of  the  maker  being  domiciled  abroad  at  his 
death,  that  the  will  is  wholly  withdrawn  from  the  influ- 
ence of  British  jurisprudence. 
SaggestioDs  as        The  uecessitv  of  conformips  in  the  testamentary  act  to 

towiUsofEn-  -^      ,  ,®        .  .  -^  . 

giishmen  domu  the  law  of  the  ultimate  domicil,  is  an  important  doctrine 

to  the  numerous  British  residents  in  foreign  countries;  and 
it  appears  from  the  case  of  Stanley  v.  Bemes  (r),  that  the 
circumstance  of  the  contents  of  the  will,  (which  there 
were  in  the  English  language  and  form,)  indicating  that 
the  testator  contemplated  returning  to  England  (^),  (but 
which  intention  he  never  executed,)  is  insufficient  to  ex* 
Qlude  the  lex  domicilii. 

If  an  Englishman,  domiciled  abroad,  has  real  estate, 
(including  in  this  definition  property  held  by  him  for  terms 
of  years,)  in  his  native  country,  and  also  personal  property 
there  or  elsewhere,  he  ought  to  make  two  will^,  one 
devising  his  English  lands,  duly  framed  and  executed  for 
that  purpose  according  to  the  forms  of  the  English  law, 
and  the  other  bequeathing,  if  permitted,  his  personal  (or 
rather  his  moveable)  estate  conformably  to  the  foreign 
law.  Wills  made  under  such  circumstances  require 
more  than  ordinary  care,  in  order  to  avoid  some  per- 

{q)  This  of  cooxBe  is  not  condu-  domicil. 

siYe,  (as  to  which  see  Nevinwn  v.  (r)  3  Hagg.  376. 

SMieSp  4  Ross.  210,)  though  the  (s)  As  to  the' animus  xevertendi, 

fact  of  a  testator  being  described  as  see  also  Brvee  ▼»  Bruody^  Z  Boa.  & 

resident  abroad,  would  produce  sns*  Pull.  299,  n« 
picion  and  inquiry  as  to  the  foreign 
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plexing  qQestionSy  araing  out  of  the  conflict  in  the  laws    cHArT»>  i. 
goyerning  the  real  and  personal  property  respectiTely  (/). 

Snch  questions  may  arise,  and  indeed  hare  most  frequent-  Aa  to  SooUuid. 
ly  arisen  in  regard  to  the  wills  of  Englishmen  domiciled 
in  Scotland,  or  of  Scotchmen  domiciled  in  England ;  the 
law  of  succession  and  testamentary  disposition  being,  in 
some  respects,  different  in  these  two  sections  of  the 
United  Kingdom  (tt).  Thus,  in  the  case  of  Bcifimr  v. 
ScM  («r),  where  a  person  domiciled  in  England  died  in* 
testate,  leaving  real  estate  in  Scotland,  the  heir  was  one 
of  the  next  of  kin,  and  claimed  a  share  of  the  per- 
sonal estate.  To  this  claim  it  was  objected,  that,  by  the 
law  of  Scotland,  the  heir  cannot  share  in  the  personal 
property  with  the  other  next  of  kin,  except  on  condition 
of  collating  the  real  estate;  that  is,  bringing  it  into  a 
mass  with  the  personal  estate,  to  form  one  common  sub- 
ject of  division  {y).  It  was  determined,  however,  that  he 
wad  entitled  to  take  his  share  without  complying  with 
that  obligation,  the  ca6e  being  regulated  as  to  the  move- 
able property  by  the  English  law. 

So,  in  the  case  of  Drummond  v.  Drummohd  (0),  where 
a  person  domiciled  in  England  had  real  estate  in  Scot- 
land, upon  which  he  granted  a  heritable  bond  to  secure  a 


(r)  See  BrodU  ▼.  Barryy  2  Te». 
&  B.  130. 

(«)  In  Scotland  there  is  no  direct 
power  of  disposing  of  real  estate  by 
will,  **  but  if  there  be  a  eonveyance 
prerionaly  executed  according  to 
the  proper  feudal  forms,  the  party 
may  by  wiU  declare  the  use  and  trust 
to  which  it  shall  enure.''  Per  Sir 
WUUam  Oram  In  SroUe  t.  Barryi 
2  Vc8.  &  B.  132.  Where  a  do- 
miciled Scotchman  dies  intestate, 
leanng  infant  children,   and  pos- 


sessed of  property  in  Scotbnd  and 
England,  the  Coart  of  Session,  it 
seems,  appoints  a  factor  to  the  chil- 
dren, and  to  whom  the  English 
Court  gnmts  administration.  (Re 
JokfutOMt  3  Add.  182.) 

(x)  Stated  in  /ShmervUh  y.  Lord 
Samerville,  6  Ves.  760,  and  cited  2 
Ves.  &  B.  131. 

(y)  Ersk.  Inst.  Law  of  Scotland, 
701, 5th  ed. 

{z)  Cit.  2  Ves.  &  B.  132. 
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debt  contracted  in  England.  He  died  intestate ;  and  the 
question  was,  by  which  of  the  estates  this  debt  was  to  be 
borne  ?  It  was  clear  that,  by  the  English  law,  the  per- 
sonal estate  was  the  primary  fund  for  the  payment  of 
debts.  It  was  equally  clear  that,  by  the  law  of  Scotland, 
the  real  estate  was  the  primary  fond  for  the  payment  of 
the  heritable  bond.  It  was  said  for  the  heir,  that  the 
personal  estate  must  be  distributed  according  to  the  law 
of  England,  and  must  bear  all  the  burdens  to  which  it 
is  by  that  law  subject.  On  the  other  hand,  it  was  con- 
tended that  the  real  estate  must  go  according  to  the  law 
of  Scotland,  and  bear  all  the  burdens  to  which  it  is  by 
that  law  subject.  It  was  determined  that  the  law  of 
Scotland  should  prevail,  and  that  the  real  estate  must 
bear  the  burden. 

Speaking  of  these  two  cases,  Sir  Wm,  Grant  has  oVr 
served — **  In  the  first  case,  the  disability  of  the  heir  did 
not  follow  him  to  England;  and  the  personal  estate  was 
distributed  as  if  both  the  domicil  and  the  real  estate  had 
been  in  England.  In  the  second,  the  disability  to  claim 
exoneration  out  of  the  personalty  did  follow  him  into 
England;  and  the  personal  estate  was  distributed  as  if 
both  the  domicil  and  the  real  estate  had  been  in  Scotland." 

Where  an  Englishman  or  Scotchman  divides  his  time 
in  certain  cuea.  about  equally  between  the  two  countries,  the  actual  do- 
micil is  sometimes  difSicult  to  be  ascertained,  from  the 
absence  of  preponderating  evidence  in  fEivour  of  either. 
Such  was  the  case  of  Lord  SamerviBe{a),  a  Scotchman 
by  birth  and  extraction,  originally  domiciled  in  Scotland, 
who  took  a  house  in  London,  and  lived  there  half  the 
year,  the  remainder  of  which  he  spent  in  Scotland,  where 
^  he  still  had  an  establishment:  he  died  at  his  house  in 
London.     Sir  H.  P.  Arden,  M.  R.,  after  an  elaborate 


Whatoonsti. 


(a)  6  Ves.  750. 
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aigoment,  held  that  the  original  domicil  remained  nn-. 
changed,  and,  consequently,  the  succession  to  the  per- 
sonal property  of  the  deceased  nobleman  (who  had  died 
intestate)  was  to  be  governed  by  the  law  of  Scotland. 
The  argument  in  &your  of  the  English  domicil  was  urged 
on  behalf  of  the  relations  of  the  half-blood,  whom  the 
law  of  Scotland  excluded.  Had  the  deceased  nobleman 
had  no  original  domicil  in  either  of  the  two  countries, 
which,  in  his  later  life  he  alternately  made  his  home,  the 
difficulty  of  applying  the  principle  adopted  by  the  M.  R. 
as  the  ground  of  his  decision  would  have  been  greatly 
increased ;  in  such  a  case,  the  question  would  be,  whe- 
ther this  state  of  things  did  not  let  in  the  original  (t.  e.. 
in  the  case  supposed,  the  foreign)  domicil. 

^  The  question  of  domicil,"  said  Lord  Lauffhboroughy 
in  the  case  of  Bempde  y.  Johnson  {b)j  *^  prima  fietcie,  is 
much  more  a  question  of  fact  than  of  law.  The  actual 
place  where  a  person  is,  is  prima  fietcie,  to  a  great  many 
purposes,  his  domicil.  You  encounter  that,  if  you  shew 
it  is  either  constrained,  or  from  the  necessity  of  his  affiurs, 
or  transitory,  that  he  is  a  sojourner,  and  you  take  from  it 
all  character  of  permanency.  I^  on  the  contraiy,  you 
shew  that  the  place  of  his  residence  is  the  seat  of  his  for- 
tune, or  the  place  of  his  birth,  upon  which  I  lay  the  least 
stress ;  but,  if  the  place  of  his  education,  where  he  ac- 
quired all  his  early  habits,  friends  and  connexions,  and 
all  the  links  that  attach  him  to  society  are  found  there;  if 
you  add  to  that,  that  he  had  no  other  fixed  residence  upon 
an  establishment  of  his  own,  you  answer  the  question." 

Another  learned  Judge  has  remarked,  ^*  domicil  is  not 
lost  by  mere  abandonment,  it  is  not  to  be  defeated  animo 
only,  but  animo  et  &cto,  and  necessarily  remains  until  a 
subsequent  domicil  be  acquired,  unless  the  party  die  in 

(6)  3  Vcs,  201. 
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CHAFTKR  I.     itinere  toward  an  intended  domicil  (c)."    It  has  been  de- 
cided, that  a  person  does  not  change  his  domicil  by  going 
to  British  India  in  the  service  of  the  Crown ;  secns,  if  he 
enters  into  the  service  of  the  East  India  Company  (d). 
Domicil,  how         Where  a  British-bom  subject,  or  a  person  entitled,  as 
dence  for  com-  the  son  of  an  Englishman  {e)j  to  the  privileges  of  a  British 
^Ls.  ^^       snbject,  takes  np  a  permanent  residence  abroad  for  com- 
mercial purposes,  under  the  protection  of  treaties,  which 
secure  to  British  subjects  certain  inmiunities  and  privi- 
leges, though  he  may  invariably  act,  and  regard  himself 
as  an  Englishman,  the  disposition  of  his  personal  pro- 
perty will  be  governed  by  the  law  of  the  country,  which 
he  has,  under  such  circumstances,  made  his  home,  if  con- 
tinuing such  at  the  time  of  his  decease  (/)• 
Domicil  of  chu.       It  has  been  made  a  question,  whether  infant  children, 

who,  after  the  death  of  the  father,  remain  under  the  care 
of  their  mother,  follow  the  domicil  which  she  may  from 
time  to  time  acquire,  or  retain  that  which  their  father 
had  at  his  death,  until  they  are  capable  of  gaining  one 
by  acts  of  their  ovni.  The  weight  of  authority  in  such 
cases  seems  to  be  in  favour  of  the  mother's  domicil ;  and, 
therefore,  where  an  Englishman  domiciled  in  Guernsey, 
died  there,  and  the  widow  came  to  and  took  np  her 
residence  in  England,  bringing  her  children  with  her; 
it  was  held,  that  the  succession  to  the  personal  property 
of  two  of  her  children,  who  died  there  at  an  early  age, 
wajs  to  be  governed  by  the  law  of  England,  there  being  no 
ground  to  impute  the  removal  to  fraudulent  intention  (y). 

(e)  Per  Sir  J.  Leaek,  Y.  C,  in  PuU.  229. 

Munroe  v.  Douglas^  6  Madd.  370  ;  {e)  Vide  gtat.  4  Geo.  2,  c.  21 ;  13 

but  on  this  subject  see  Story's  Con-  Geo.  3,  c.  21. 

flict  of  Laws,  44,  where  the  various  (/)  Moort  ▼.  BwH  4  Hi^.  346. 

distinctiong  are  stoted  in  a  series  of  {g)    PoUnger  v.    IVtgMmtm,   3 

propositions.  Men  67 ;  but  see  Story,  44. 

(<l)   Bruce  v.  Bruee^  2  Bos.  (k 


11 


CHAPTER  II. 


FORM  AND  CHARACTERISTICS  OF  THE  INSTRUMENT. 


A  wiLii  if  an  Instrument  by  which  a  person  makes  a  Amboiatory 
disposition  of  his  property  to  take  effect  after  his  decease, 
and  which  is  in  its  own  nature  ambolatoiy  and  revocable 
during  his  life.  .It  is  this  ambulatory  quality  which 
forms  the  characteristic  of  wills;  for,  though  a  disposition 
by  deed  may  postpone  the  possession  or  enjoyment,  or  even 
the  Testing,  until  the  death  of  the  disposing  party,  yet  the 
postponement  is  in  such  case  produced  by  the  express 
terms,  and  does  not  result  from  the  nature,  of  the  instru- 
ment. Thus,  if  a  man,  by  deed,  limit  lands  to  the  use 
of  himself  for  life,  with  remainder  to  the  use  of  A.,  in  fee, 
the  effect  upon  the  usufructuary  enjoyment  is  precisely 
the  same  as  if  he  should,  by  his  will,  make  an  inmiediate 
devise  of  such  lands  to  A.  in  fee ;  and  yet  the  case  folly 
illustrates  the  distinction  in  question ;  for,  in  the  former 
instance.  A.,  immediately  on  the  execution  of  the  deed, 
becomes  entitled  to  a  remainder  in  fee,  though  it  is  not 
to  take  effect  in  possession  until  the  decease  of  the  settlor, 
while,  in  the  latter,  he  would  take  no  interest  whatever 
until  the  decease  of  the  testator  should  have  called  the 
instrument  into  operation. 

The  law  has  not  made  requisite,  to  the  validity  of  a  will.  Form  of  wuu. 
that  it  should  assume  any  particular  form,  or  be  couched 
in  language  technically  appropriate  to  its  testamentary 
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CHAWR II.    character.     It  is  sufficient  that  the  instrument,  however 
irregular  in  form  or  inartificial  in  expression,  discloses  the 
intention  of  the  maker  respecting  the  posthumous  desti- 
nation of  his  property;   and,  if  this  appear  to  be  the 
nature  of  its  contents,  any  contrary  title  or  designation 
which  he  may  have  given  to  it  will  be  disregarded. 
instnuneDts  in       Thus  (a),  a  decd-poll,  and  even  an  agreement  or  other 
deeds,  agree-     instrument  bctwecu  parties,  has  repeatedly  been  held  to 
held  to  be'tee-   havc  a  testamentary  operation.     As,  in  the  case  of  Hiwon 
iMtomrat       ^'  Hickson  {f>\  where  A.  by  indenture  made  between  him 

but  ending  m  ft  sideration  of  £5,  bargained  and  sold  to  them  certain  lands 

in  trust  to  sell  after  his  decease,  and  directed  the  money 
to  arise  by  the  sale  to  be  employed  in  the  payment  of 
certain  sums  therein  mentioned,  and  the  rest  thereof,  and 
all  his  personal  estate,  he  gave  and  bequeathed  (for  the 
language  was  here  changed  to  the  first  person)  in  fovour 
of  certain  personfi)^  A.  made  B.  and  C.  executors  of  his 
fvill:  and  signed,  sealed,  published,  and  declared  the  in- 
strument as  his  will  in  the  presence  of  several  witnesses. 
The  court  declared  this  to  be  a  good  will. 

Instrument  in-       So,  in  the  casc  of  Green  V.  Proude  Ic)  wherew  by  instru- 

titled"Arti-  \  /  ^     ^ 

d«  of  Agree-    mcut,  iutitlcd  "  Articles  of  Agreement,"  made  between  A. 

of  the  one  part,  and  B.  of  the  other  part ;  it  was  agreed 
between  them  that  A.,  being  sick  in  body,  gives  &c.;  in 
consideration  whereof  B.  promised  to  pay  several  sums  of 
money.  The  instrument  concluded  in  the  ordinary  man- 
ner of  deeds,  t.  e.  ^*  in  witness  whereof  the  parties  have 
hereunto  interchangeably  set  their  hands  and  seals."  This 
instrument  was  delivered  as  a  deed;  but  it  was  held  to  be 

(a)  We^ieoHy  Mo.  177,  pi.  314 ;  {h)  1  Ch.  Cas.  248 ;  S.  C.  Finch, 

Manb^  y.  Lahm^  1  Hagg.  190  ;  Re  ld5. 

i>f«im,  Id.  488;  Henderson  r.  Far-  (c)  3  Keb.  310;  S.  C.  1  Mod. 

Mdffe,  1  RiUB.  497.  117. 
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testamentary,  and  as  such  revocable,  and  the  court  seems    chaftkr  u. 
to  hare  been  influenced  by  the  circumstance,  that  the  per- 
son who  prepared  it  was  instructed  to  make  a  will. 

Again,  in  the  case  of  Peacock  v.  Monk  (rf),  where  A.,  ^^JJJT^^' 
being  about  to  settle  his  affairs,  upon  the  same  day  made  wui  both  hdd 
two  instruments;  one  he  called  a  deed,  by  way  of  agree-  mentenr. 
ment  between  him  and  B.,  and  the  other  he  called  a  will. 
By  the  deed,  he  put  £4000  into  the  hands  of  B.,  to  pay 
to  A.  himself  an  annuity  for  life  of  £160,  and  afterwards 
to  pay  £1000  a-piece  to  C.  and  D.  if  they  survived  him, 
and  an  annuity  of  £100  to  E.  for  life  if  she  survived  him, 
the  residue  to  B.  There  was  a  proviso,  that  if  the  £160 
annuity  was  in  arrear,  B.  should  repay  the  £4000  to  A., 
to  be  placed  out  in  the  joint  names  of  A.  and  B.  {e).  By 
the  vdll,  B.  was  appointed  executor  and  made  residuaiy 
l^atee.  Lord  Hardwidce  said,  *^  B.  being  both  executor 
in  the  will  and  contractor  in  the  deed,  and  both  instru- 
ments being  executed  at  the  same  instant,  (as  it  must  be 
taken,  being  on  the  same  day,)  it  speaks  the  whole  to  be 
a  testamentary  act.  In  several  cases,  the  nearness  of  one 
act  to  another  makes  the  court  take  them  as  one;  so  that 
it  is  a  testamentary  act,  though  not  strictly  so,  bcicause 
not  revocable  (/)."  The  case  of  Tomkpis  v.  Ladbroke  (^), 
before  the  same  Judge,  was  very  similar  in  its  circum- 
stances. A.,  a  freeman  of  London,  two  days  before  his 
death,  executed  a  will  and  a  deed,  by  the  last  of  which  he 


(d)  1  Yes.  aen.  127. 

{e)  This  clanae  shewed  that  the 
iiutnunent  was  designed  to  operate 
m  the  donor's  lifetime.  In  a  much 
earlier  case,  {Audits  mm,  4  Leon. 
1G6,)  it  appears  to  hare  heen  con- 
sidered as  conclosiTe  against  the 
oonstroing  of  an  instrument  as  a  will, 
that  by  it  an  esteta  was  to  be  taken 


by  the  maker,  **  who  eonld  not  take 
by  his  own  mUl" 

(/)  By  this  observation  it  should 
seem,  that  his  lordship  thought  that 
the  instroment  might  be  testament- 
ary for  some  purposes,  but  not  for 
others;  a  doctrine  in  which  there 
seems  insuperable  difficulty. 

(^)  2  Yes.  sen.  691. 
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assigned  £5000,  part  of  his  personal  estate,  to  trustees, 
to  the  separate  use  of  his  daughter.  Lord  Hardwicke 
held  that  this  was  a  testameniaiy  act,  and,^  as  such,^  a 
fraud  on  the  custom,  which  allows  a  freeman  to  gite  away 
his  personal  estate  by  act  in  eairemis^  provided  he  divest 
himself  of  all  property  in  it;  but  not  if  he  reserve  to 
himself  a  power  over  it.  The  case  of  Ifoffff  v.  Lashiey, 
decided  by  the  Howe  of  Lords  (A),  is  conftrmatoiy  of  the 
same  principle;  an  instrument,  executed  in  the  form  of  a 
Scotch  settlement,  (for  lands  in  Scotland  are  noi  disposable 
by  will,)  but  containing  dispositions'  intended  for  the  most 
part  to  take  effect  after  the  decease  of  the  maker,  having 
been  by  the  House  adjudged  to  be  testamentary, 
iiutnmient  in  Again,  lu  the  case  of  Haberffham  v.  VinceM  («),  where* 
pou,  held  testa-  A.,  by  his  wiU  duly  executed  and  asttested,  devised  his 
mentary.  freehold  and  copyhold  estates  tO'  certain  used,  with  re- 
mainder to  such  persons  and  for  such  estates  as  he  by  any 
deed  or  instrun^nt  in  writing,  to  be  executed  by  him  and 
attested  by  two  witnesses^  should  appoint.  By  an  instru- 
ment executed  on  the  following  day,  under  the  hand  and 
seal  of  the  testator,  stamped  and  concluded  like  a  deed, 
the  testator  recited  this  power  in  his  will,  and  then  pro- 
ceeded thus: — ^^  Now  know  ye,  that,  by  thisf  my  deed-polt 
I  do  dii^Bct  and  a^^point  that  my  trustees  [naming  them] 
shall,  immediately  after"  &e.,  convey  to  certain  uses  &c. 
It  was  held  by  Lord  Lau^ibofiough^  assisted  by  My.  Jus- 
tice Wilson  and  Mr.  Justice  Btdler^  that  the  second  in- 
strument was  testamentary.  Mr.  Justice  BvUer  said^  that 
the  cases  had  established  that  an  instrument  in  any  form, 
whether  a  deed-poll  or  indenture,  if  the  obvious  purpose 
is  not  to  take  place  till  after  the*  death  of  the  persoa 
making  it,  shall  operate  as  a  will.     In  one  of  the  case£( 


(A)  7th  of  May,  1792^  stated  3 
Hagg.  415,  n. 


(0  2  Ves.  jun.  204;  S.  C.  4  Bid. 
C.  C.  365. 
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there  were  express  wwdb  oi  immediate  grants  and  a  con-    cHAPTEm  n. 
sideratioB  to  sapport  it  as  a  grant;  but  as,  upon  the  whole, 
the  intention  was  that  it  should  hare  a  future  operation 
after  his  death,  it  was  ocmsidered  as  a  wilL 

The  oonsequenoe  in  thid  ease  of  holding  the  instrument  Remark  upon 
to  be  a  codicil  to  the  wUl  was,  that  it  operated  on  the  co-  vinetmt. 
pyhoUs,  but  not  on  the  fireeholds,  for  want  of  an  adequate 
attestation;  the  court  being  decidedly  of  opinion  that  a 
testator  could  not,  bj  a  will  attested  by  three  witnesses, 
resenre  to  himself  a  power  to  dispose  of  freehold  estates 
by  an  unattested  codicil. 

The  question,  whether  an  instrument  in  the  form  of  a  AUome^-Ge- 
deed  opcosated  as  a  will  was  much  discussed  in  the  sub-  Property  pro-' 
sequent  case  of  Attantey^CfMeral  y.  Jones  (k)  where  A.,  bj  by  deed,  hdd 
indesture  dated  March  2S,  1813,  assigned^  for  a  nominal  duty.  ^  ^^"^ 
pecuniary  consideiation,  certain  leasehold  property  to  C. 
and  IK;  also  certain  stock  in  the  fimds,  with  the  diyidends 
which  should  be  due  thereon  at  his  decease,  the  arrears' 
of  any  pension  that  might  be  due  to  him  at  his  death,  and 
}nB  household  furniture,  &;c.,  and  all  other  his  personal  es- 
tate then  bdonging  to  him,  or  which  should  belong  to  him 
at  his  decease,  upon  trust  for  himself  for  life,  and  after 
his  decease^  fbr  B.  (an  illegitimate  daughter).  The  instru- 
ment reserred  to  A.  a  power  of  rcTOcation  by  deed  or  wUl. 
By  wilX  dated  April  16,  1818,  A.  confirmed  the  deed  ex- 
cept as  to  certain  particulars,  which  he  specified,  and  ap- 
pointed the  same  persons  as  were  trustees  in  the  deed, 
executors.  A.  did  not  transfer  the  stock,  or  part  with  the 
possessioBL  of  the  assigned  property,  or  eyeir  communicate 
to.  the  trustees  the  exi^n<^  of  the  deed,  which  he  retained 
in  his  own  cwtody.  The  question  was,  whether  tiie  pro- 
pertly  assigned  by  it  was  liable  to  the  legacy  duty;  and  three 
of  the  Barons  of  the  Exchequer  decided  in  the  affirm- 

(k)  3  PHoe,  400. 
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CHAPTOR 11.  ative,  adverting,  in  the  course  of  very  long  judgments,  to 
the  circumstance  that  the  consideration  was  nominal ;  that 
the  trust  for  the  grantor  was  not  to  receive  the  dividends 
merely,  but  implied  a  power  in  him  to  dispose  of  the 
property  as  he  should  think  proper  (/) ;  that  he  kept  the 
deed  in  his  own  possession ;  never  transferred  the  stock 
to  the  trustees,  nor  invested  them  with  the  control  of  the 
property,  or  even  informed  them  of  it;  that,  though  the 
legal  estate  was  in  the  trustees^  (for  this  with  singular 
inconsistency  was  admitted,)  the  actual  owiiership  re- 
mained with  the  grantor;  that  the  deed  professed  to  grant 
the  property  of  which  the  maker  should  be  possessed  at 
the  time  of  his  decease,  which,  otherwise  than  as  a  will, 
it  could  not  do;  that  it  contained  a  power  of  revocation  by 
the  most  informal  instruments;  and,  lastly,  (on  which  great 
stress  was  laid,)  that  the  will,  by  referring  to  and  confirm- 
ing the  deed,  '^  threw  a  testamentary  character  over  the 
whole."  Woody  B.,  in  support  of  his  contrary  opinion, 
relied  not  only  on  the  form  of  the  instrument,  which  waa 
perfect  as  a  deed,  but  on  its  effect;  which,  he  said,  was 
to  vest  the  legal  estate  in  the  leasehold  property  in  the 
trustees  instanter ;  and  was  there^  he  asked,  a  case  where 
the  estate  passed  bjf  a  will  in  the  lifetime  of  the  testator  f 
He  argued,  that  the  confirmation  of  it  in  the  subsequent 
will  made  no  difference.  ^'  Suppose,"  said  the  learned 
Judge,  "  there  had  been  no  power  of  revocation,  would  it 
not  have  been  valid  as  a  deed?  and  suppose,  in  that  case, 
the  party  had  made  a  will,  disposing  of  the  property  dif- 
ferently, that  will  would  not  avail  against  a  deed;  but  the 
deed,  notwithstanding  the  alteration  of  the  vrill,  if  he  had 
not  reserved  the  power,  would  prevail  against  the  vrill. 
That  shews  it  as  a  deed.     If,  on  the  other  hand,  he  had 

(/)  It  was  merely  for  the  use  and  benefit  of  A.  for  life. 
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made  a  will,  and  then  another,  the  second  would  have    chaptbr  n. 
been  a  revocation  of  the  first/* 

The  principle  of  this  decision  has  been  generally  con-  Remariu  upon 
demned:  indeed,  the  reasoning  of  some  of  the  learned  neraij^joHM. 
barons  seems  very  inconclnsive  and  unsatisfactoiy.  The 
reliance  placed  on  the  power  of  revocation  was  espe- 
ciallj  nnfortnnate ;  for  the  insertion  of  such  a  clause,  so 
far  from  indicating  an  intention  to  make  a  wiU,  imparts 
quite  a  contrary  colour  to  the  transaction,  as  a  will  wants 
not  an  express  power  to  render  it  revocable.  The  £a,ct, 
too,  of  the  assignment  being  extended  to  all  the  pro- 
perty of  which  the  grantor  should  happen  to  be  possessed 
at  his  decease,  shews  only  that  he  attempted  to  include 
what  he  could  not,  and  not  that  he  meant  to  resort  to  a 
different  species  of  disposition.  Nor  do  the  arguments 
founded  on  the  retention  of  the  custody  of  the  deed  and 
the  possession  of  the  property  appear  to  be  more  con- 
vincing; for,  though  these  circumstances  are  often  very 
important  when  the  claims  of  creditors  and  purchasers  are 
under  consideration,  yet  it  has  never  been  ruled  that  in 
order  to  render  a  settlement  binding  on  the  settlor's  own 
representatives  the  deed  must  be  disclosed,  and  the  pos- 
session of  the  property  relinquished  by  him ;  on  the  con- 
trary, dispositions  of  property  by  a  deed  taking  effect 
inter  vivos,  have  often  been  supported  under  such  cir- 
cumstances. Still  more  difficult  is  it  to  accede  to  the 
position  that  the  reference  to  the  settlement  in  the  sub- 
sequent will  "  threw  a  testamentary  character  over  the 
whole."  Testators  frequently  refer  to,  for  the  purpose 
of  confirming,  some  antecedent  disposition  of  property  by 
deed;  and  it  has  never  been  surmised  that  such  confir- 
mation rendered  the  instrument  referred  to  testamentary. 
If  testamentary  for  one  purpose,  it  must  be  so  for  every 
purpose;  and  hence  we  are  forced  to  conclude  that  if  B., 

c 
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cHAFTgR  II.  the  cestui  que  trust,  had  died  in  her  putative  father's 
lifetime,  the  property  in  question  would  have  gone,  not  to 
her  representatives,  (which  if  she  had  died  intestate  and 
unmarried  would  have  let  in  the  title  of  the  crown,)  but 
to  those  of  the  settlor,  who  would  necessarily  have  been 
entitled,  under  the  doctrine  of  lapse,  if  the  instrument 
were  to  be  construed  as  a  will ! 

A  question  of  a  similar  nature  came  under  consideration 
CaM  of  Tomp-  in  the  recent  case  of  Tompson  v.  Browne  (w),  which  was 
ton  ▼.    rowne.  ^  foUows: — By  an  indenture  of  settlement  dated  August 

19,  1828,  made  between  A.  of  the  first  part,  B.  of  the 

second  part,  C.  and  D.  (natural  daughters  of  A.  and  B.) 

of  the  third  part,  and  E.  and  F.  of  the  fourth  part.    After 

reciting  that  A.  was  desirous  of  making  some  provision 

for  their  children  C.  and  D.,  and  had  therefore  lately 

transferred  into  the  joint  names  of  E.  and  F.,  the  sum  of 

Settlement  re-    £6090  ucw  4  per  ccut  Bank  Annuities ;  it  waa  then  wit- 

te^tfosetuor,  ucsscd,  that  E.  and  F.  and  the  survivor,  &c.,  should  stand 

revoc^tionl^heid  posscsscd  of  the  Said  stock,  upon  trust,  to  permit  A.  or 

perty  wasnot     his  assigus  to  rcceivc  the  dividends  during  his  life  ;  and 

duty!  ^  ^^^  3fter  his  decease,  upon  trust,  to  appropriate  so  much 

of  the  stock  as  would  produce  £80  per  annum,  and  pay 
the  dividends  thereof  to  B.  for  her  life ;  and  as  to  the 
residue  of  the  stock,  and  also,  after  the  decease  of  B.,  as 
to  the  appropriated  fimd,  upon  trust,  to  transfer  the  same 
to  C.  and  D.,  in  equal  shares,  at  the  age  of  twenty-five  or 
marriage.  The  settlement  contained  a  power  to  A.  to 
revoke  the  trusts  and  appoint  any  others  in  lieu  thereof. 
A.  and  B.  being  both  dead,  the  cestuis  que  trust  claimed 
a  transfer  of  the  fund ;  and  the  question  raised  by  the 
trustees  was,  whether  the  instrument  was  not  testamen- 
tary, and  the  fiind  accordingly  subject  to  legacy  duty? 
The  affirmative  waa  attempted  to  be  maintained  on  the 

(m)  3  Mj.  &  K.  32. 
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anthoritj  of  the  case  of  Attorney-General  v.  Jones;  but    cbamur h. 

Sir  C.  C.  Pepjfs^  M.  R.,  decided  that  the  legacy  duty  did 

not  attach.     ''  The  decision  in  the  Attomey^General  v. 

Jones^^  said  his  Honor,  **  seems  to  have  proceeded  upon 

the  ground  that,  under  the  circumstances  of  that  case, 

nothing  passed  from  the  maker  of  the  instrument,  so  as  to 

entitle  any  other  person  to  interfere  with  his  property  in 

his  lifetime.     If  there  be  anything  in  that  decision  to  stq>^ 

port  the  nation^  thai  where  a  person  by  deed  setties  property 

to  his  own  use  during  his  life^  and  after  his  decease  for  the 

benefit  of  other  persons^  a  power  of  revocation  reserved  in 

such  a  deed  alters  tiie  character  of  the  instrument^  and  ren- 

ders  it  testamentary^  and^  consequently^  subject  to  legacy  duty^ 

I  can  only  say  that  if  this  were  law^  a  great  number  of 

transactions^  of  which  the  validity  has  never  been  doubted^ 

wodd  be  KaAle  to  be  impeached.'' 

Although  the  remarks  of  the  Majster  of  the  Rolls  (now 
Lord  Chancellor  Cottenham)  are  expressed  with  great  can-* 
tion,  they  leave  no  doubt  that  the  doctrine  of  the  case  of 
the  Attomey-General  v.  Jones  wiU  not  be  carried  beyond 
the  particular  circumstances  of  the  case,  a  coincidence 
with  which  should  be  avoided  as  much  as  possible  in 
the  preparation  of  such  instruments. 

The  Ecclesiastical  Judges  (before  whom,  of  course,  Rule  in  eode- 
questions  of  this  kind  are  most  frequently  agitated,)  act  as  to  initm- 
fully  up  to  the  principle  which  regards  as  testamentary  notary  in  sab- 
any  instrument  that  is  designed  not  to  take  effect  until  if foAl!^^  ^^ 
the  maker's  decease,  though  assuming  the  form  of  a  dis* 
position  inter  vivos ;  and  more  especially  if  it  be  incapa- 
ble of  operation  in  the  intended  form :  and,  accordingly, 
in  repeated  instances,  the  Prerogative  Court  has  granted 
probate  of  such  irregular  documents,  as  the  assignment  of 
a  bond  by  indorsement  (n),  receipts  for  stock  and  bills  in- 

(fi)  Mwgrav  y.  Doim,  T.  T.  1784 ;  cit.  2  Hagg.  147. 

C2 
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CHAPTER  II.  dorsed  (o),  a  letter  ( /?),  marriage  articles  (y),  and  promis- 
sory notes,  and  notes  payable  by  executors,  in  order  to 
avoid  the  legacy  duty  (r).  On  the  same  principle,  Sir  J. 
NichoU  admitted  to  probate,  as  testamentary,  the  drafts  of 
three  bonds,  prepared  in  the  lifetime  of  the  deceased,  and 
intended  to  be  executed  by  him,  to  the  trustees  of  the 
marriage  settlement  of  his  three  daughters,  in  substitution 
for  legacies  which  he  had,  by  a  revoked  will,  bequeathed 
for  the  benefit  of  the  daughters,  and  the  execution  of 
which  bonds  was  prevented  by  his  death  {s). 
inatraments  ^^  another  casc,  the  facts  shortly  were,  that,  in  1819, 

STdwd^^/Lt-  =^-'  ^^^  ^-  ^^^  ^^^^  executed  a  deed,  conveying  property 
^tomcnt^.     *^  trustees  for  the  use  of  A.  and  B.,  and  upon  the  death 

of  the  survivor,  to  pay  over  the  property  (<)  to  different 
persons.  A.  survived  his  wife,  and  died  without  having 
exercised  a  power  reserved  to  him  of  revoking  the  trusts. 
Probate  to  the  trustees  was  prayed,  on  the  ground  that 
the  deed  was,  in  its  whole  purport  and  effect,  testamen- 
tary, not  being  to  operate  until  after  the  death  of  A.,  and 
the  court  decreed  accordingly  {u). 

In  a  subsequent  case,  probate  was,  without  hesitation, 
granted  of  an  instrument  under  hand  and  seal,  intitled 
an  indenture,  and  made  between  A.  of  the  first  part,  and 
other  persons  of  the  second  and  third  parts,  by  which  A., 
in  consideration  of  natural  love  and  affection,  assigned  his 
household  goods  and  farming  stock,  and  other  personal 
estate  which  he  then  was,  or  should  at  his  decease  be 
possessed  of,  to  B.,  his  executors,  or  administrators,  upon 


(o)  Sahine  v.  GinUe  and  Churchy 
1782 ;  cit.  2  Hagg.  247. 

{p)  DrytnOter  v.  Hodges^  E.  T. 
1793;  cit.  2  Hagg.  247. 

{q)  Mamell  v.  Walton,  T.  T. 
1796 ;  cit.  2  Hagg.  247. 

(r)  Maxee  y.  ShtOe,  H.  T.1799; 


cit.  2  Hagg.  247. 

(#}  MaOerman  v.  Maberleyy  2 
Hagg.  235. 

(t)  Such  are  the  loose  temu  of 
the  report. 

(«)  In  re  Knight,  2  Hagg.  564. 
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trust,  to  permit  him  (or)  to  enjoy  the  same  for  life,  and  chaptkr  n. 
after  his  decease  to  convert  the  property  and  divide  the 
proceeds  among  certain  relatives  of  A. ;  the  Court  consi- 
dering that  the  fskct  of  the  deed  reserving  to  A.  all  the 
beneficial  interest  in  the  property  until  his  death,  was 
conclusive  as  to  its  testamentary  character.  It  is  to  be 
remembered,  however,  that  these  several  adjudications 
occurred  before  the  case  of  Tompson  v.  Browne(t/)  already 
stated,  which  will  probably  exert  some  influence  upon 
the  future  decisions  even  of  the  ecclesiastical  courts  in 
r^ard  to  the  testamentary  quality  of  an  instrument  in- 
tended to  operate  as  a  deed ;  and  now  that  a  vrill  made 
since  the  year  1837  requires,  with  respect  to  property  of 
any  description,  an  attestation  by  two  witnesses,  its  vali- 
dity as  an  actual  disposition  of  property  would,  if  not  so 
attested,  depend  upon  the  maintenance  of  its  non-testa- 
mentary character. 

But  it  should  seem  that,  if  the  instrument  is  not  testa-  Paper  contain- 
mentary  either  in  form  or  in  substance,  (none  of  the  gifts  present  gUt 
m  it  being  expressed  m  testamentary  language,  or  being  teatamentary ; 
in  terms  postponed  to  the  death  of  the  maker,)  and  if  no 
collateral  evidence  is  adduced  to  shew  that  it  was  in- 
tended as  a  will,  (for  the  ecclesiastical  courts  admit  evi- 
dence of  this  nature,)  probate  will  not  be  granted  of  it  as 
a  testamentaiy  document.     Thus,  where  a  minor  aged 
nineteen,  (at  a  period  when  minors  of  such  an  age  were 
capable  of  making  wills  of  personal  estate,)  wrote  a  paper 
in  these  words : — "  I,  A.  B.,  of  &c.,  in  the  presence  of 
the  two  under-mentioned  witnesses,  C.  D.  of  &c.,  and 
E.  F.  of  &c.,  do  give  all  my  goods  and  chattels  to  M.  D. 

of ,  spinster."     This  paper  waa  dated,  and  witnessed 

by  the  two  persons  referred  to  in  the  body  of  it.     The 

{x)  Skingler  v.  Pemberton,  4  Hagg.  356.      (y)  3  My.  &  K.  32  ;  ante,  18. 
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as  to  other 
papers  in  form 
of  letters. 


Probate,  how 
far  conclcisiTe. 


Court  was  of  opinion  that,  as  the  paper  bore  upon  the 
face  of  it  no  evidence  of  its  being  intended  to  be  testa- 
mentary, but  it  rather  appeared,  both  from  its  contents 
and  the  evidence  dehors,  (though  the  latter  was  rather 
conflicting,)  to  have  been  intended  as  a  present  gift,  pro- 
bate ought  not  to  be  granted  (z). 

And,  in  another  case,  probate  was  refused  of  a  letter 
addressed  by  the  deceased  to  a  friend,  directing  the  sale 
of  stock  in  the  public  funds,  and  the  distribution  of  the 
proceeds,  on  the  ground  that  it  referred  to  an  immediate 
and  not  to  a  posthumous  sale  (a). 

So,  in  a  very  recent  case,  a  paper  addressed  by  a  tes- 
tator to  his  executors  was  held  not  to  be  testamentary, 
the  same  not  being  dispositive  in  terms,  nor  shewn  by 
extrinsic  evidence  to  have  been  so  intended  (b).  In  this 
case  Sir  Herbert  Jenner  observed  that  there  was  this  dis- 
tinction in  the  consideration  of  papers  which  are  in  their 
terms  dispositive,  and  those  which  are  of  an  equivocal 
character,  that  the  first  will  be  entitled  to  probate,  unless, 
as  in  the  case  of  NichcUs  v.  NichoUs  (c),  they  proved  not 
to  have  been  written  animo  testandi;  whilst,  in  the  latter, 
the  animus  must  be  proved  by  the  party  claiming  under  it. 

And  here  it  may  be  remarked  that  the  granting  of 
probate  is  conclusive  as  to  the  testamentary  character  of 
the  instrument  in  reference  to  personalty  {d)y  but  not  with 


{z)  Kin^s  Proctor  v.  DaineSy  3 
Hagg.  218. 

(a)  Olynn  ▼.  Oglandery  2  Hagg. 
428. 

(h)  Griffin  v.  Ferard^  1  Curt. 
07. 

(c)  2  Phil.  p.  180. 

{d)  See  Douglas  y.  Cooper^  3  My. 
&  K.  378.  The  executors  are  con- 
sidered as  representing  the  legatees, 
in  regard  to  the  litigation  respecting 


the  validity  of  the  will;  and  unless 
a  case  of  fraud  and  collusion  can  be 
made  out  against  them,  the  Ic^gatees 
are  bound  by  the  adjudication  in 
the  suit  to  which  the  executors  are 
parties.  Colvm  v.  Frager,  2  Hagg. 
292;  Medleyy.  Woody  1  Hagg. 645; 
NeweU  v.  Weeks,  2  Phil.  224;  and 
that,  too,  though  the  same  persons 
are  executors  under  two  conflicting 
testamentary  instruments.  He^kr, 
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respect  to  real  estate^  either  freehold  or  copyhold ;  for  as 
to  all  personfi^  other  than  those  who  claim  the  personalty, 
the  proceeding  of  the  Ecclesiastical  Court  in  this  matter 
is  res  inter  alios  acta  (e).  And,  even  with  respect  to  per- 
sonal estate,  the  granting  probate  of  any  paper  has  no 
other  effect  than  to  establish  generally  its  claim  to  be 
received  as  testamentary ;  and  it  remains  for  the  temporal 
courts  (or  the  Spiritual  Court,  in  the  exercise  of  a  distinct, 
though  now  little  used  branch  of  its  jurisdiction)  to  de- 
termine the  construction  and  effect  of  the  instrument  thus 
stamped  with  a  testamentary  character  (/).  The  adjudi* 
cation  of  these  courts  may,  and  often  does,  render  the 
paper  wholly  nugatory.  It  may  be  found  not  to  contain 
any  intelligible  disposition  of  the  deceased's  property  {g) ; 
or  to  be  in  substance  the  same  as  another  paper  of  which 
probate  has  been  preyiously  granted  (h) ;  or  to  be  invalid 
according  to  the  law  of  a  foreign  country,  which  con- 
stituted the  domicil  of  the  maker  at  the  time  of  his  de- 
cease (i) :  in  aU  which  cases  the  instrument  so  proved 
operates  merely  as  an  appointment  of  an  executor,  who 
distributes  the  property  as  under  an  intestacy.     And  it  ab  to  probate 

of  tcstft^nent* 

is  to  be  observed,  that  where  a  paper,  of  which  probate  ary  appoint- 
is  prayed,  professes  to  be  an  appomtment  under  a  power, 
the  Prerogative  Court  applies  to  it  the  ordinary  principles 
of  testamentary  law,  without  in  general  attempting,  in 
that  proceeding,  to  pronounce  on  its  sufficiency  as  a  due 

Hiuled^  1  Curt.  236.    The  Court,  13Ves.297;  3Mer.l61;  JaGob,467; 

howerer,  sometimes  directs  the  par-  4  Hagg.  41. 

ties  interested  to  be  brought  before  (ff)  See  Gawler  v.  Standerunck^ 

it.  R^noidsY.  Thrupp^  1  Curt.  570.  2  Cox,  16. 

(e)  Hume  v,  Eundell,  6  Bfadd.  (A)  See  Hemming  v.  Clutterbuck^ 

331.  1  Bligh,  New  Ser.  479. 

(/)  That  a  Court  of  Equity  has  (»)  Thomi(m  v.  Curling^  8  Sim. 

no  jurisdiction  to  determine  on  the  310. 
Tulidity  of  a  wiU,  see  7  B.  &  C.  437; 
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CHAPTER  II.  execution  of  the  power  under  which  it  purports  to  be 
made  {k).  But  the  granting  of  probate  is  conclusive  as 
to  its  testamentary  character;  and  it  only  remains  for 
the  secular  court  to  ascertain  whether  it  has  been  exe- 
cuted with  the  solemnities  prescribed  by  the  power  (/). 
It  is  not  always  possible,  however,  for  the  Court  of  Pro- 
bate to  escape  from  the  consideration  of  the  question, 
whether  the  power  is  well  executed  or  not.  Probate 
may  be  prayed  of  two  instruments,  each  purporting  to  be 
an  execution  of  the  power,  and  so  obviously  conflicting 
and  inconsistent,  that  to  grant  probate  of  both  would  be 
absurd ;  and  as  between  two  testamentary  appointments 
of  different  dates  the  Court  may  have  to  determine  whe- 
ther the  posterior  paper  is  not  a  revocation  of  the  prior 
one{m).  And  though  (as  already  observed)  the  Eccle- 
siastical Court  will  allow  a  testamentary  appointment  to 
be  proved,  even  though  some  doubt  hangs  upon  the  fact 
whether  it  has  been  duly  executed  or  not,  in  order  ^ 
give  the  parties  an  opportunity  of  establishing,  if  they 
can,  the  sufficiency  of  the  execution  in  a  court  of  con- 
struction; yet,  if  the  Ecclesiastical  Court  can  satisfy 
itself  that  the  requisitions  of  the  power  have  not  been 
complied  with,  it  will  set  the  question  at  rest  by  refusing 
probate  (n).  And  in  no  case,  it  seems,  will  probate  be 
granted  of  a  testamentary  appointment  without  the  pro- 
duction of  the  power  by  virtue  of  which  it  purports  to  be 
made  (o). 

Probate  of  wou       Where  there  is  a  question,  whether  any  particular  fund 

formed  part  of  the  separate  estate  of  the  testatrix,  a  feme 


of  married  wo- 
niro* 


{k)  Draper  Y.Hikh^  1  Hagg.674.  (m)  Hughei  ▼•  Turner^  4  Hagg. 

See,  also,  Stevens  v,  BagweUy  16  Yes.  30. 

199.  (»)  AUen  v.  Bradthaw,  1  Curt. 

(I)  Douglas  y.  Choper^  3  My.  &  110. 

K.  378.  (o)  Re  M<mda^^  1  Curt.  690. 


OF  THE  INSTRUMENT.  26 


OBAPTBK  II. 


coreit,  under  a  gettlement,  the  Court  will  grant  probate 
to  the  executors,  limited  to  the  settled  property,  and  all 
accumulations  oyer  which  the  deceased  had  a  disposing 
power,  and  which  she  has  disposed  of;  that  being  the 
most  convenient  mode  of  affording  the  parties  an  oppor- 
tunity of  obtaining  in  the  proper  forum  an  adjudication  on 
the  disputed  point  (p). 

If  no  executor  is  appointed,  the  Court  commonly  grants 
a  general  administration  to  the  husband,  and  not  a  limited 
administration  to  the  legatees  under  the  appointment  (9), 
the  effect  of  which  would  be,  that  if  the  deceased  left 
other  property,  a  further  administration,  i.e.  a  general 
administration  to  the  husband,  would  be  requisite. 

The  facility  with  which  loose  papers  are  proved  in  the 
ecclesiastical  courts  has  been  sometimes  complained  of 
by  the  Judges  of  other  courts,  on  whom  has  fidlen  the 
duty  of  expounding  the  jargon  thus  pronounced  to  be  tes- 
tamentary (r).  It  has  been,  doubtless,  induced  by  the 
consideration,  that  a  leaning  on  this  side  is  less  injurious 
than  the  opposite  excess;  the  effect  of  rejection  often  being 
to  debar  parties  from  the  further  litigation  of  their  rights 
under  the  contested  instrument  (s).  The  exclusion,  how- 
ever, by  the  recent  statute,  of  aU  testamentary  papers 
which  are  not  attested  by  two  witnesses,  will,  of  course, 
tend  materially  to  check  the  evil  which  has  been  the  sub- 
ject of  complaint;  for  it  rarely  happens  that  these  informal  Effect  orraeent 
and  irregular  papers  are  attested ;  and  hence  the  eccle-  checking  in- 
siastical  as  well  as  the  secular  courts  will  eventually  be  ^S^teHta^^I 
relieved  in  some  degree  from  a  most  perplexing  branch  of  *"^  ^**^ 

(p)  Ledgard  v.  Oarlandy  1  Curt.  {»)  As   to  the  admianbility  in 

286.  evidence    of  paper   writings^    not 

{q)  Salmon  v.  Ha^^  4  Hagg.  382.  proved  as  testamentary,  vide  Doug. 

(r)  See  Matthews  v.  JVamer,  4  707;  1  Cox,  1;  16ye8. 153;  2£a8t, 

Yes.  208,  210.  548;  1  Russ.  266. 
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caAPTBK  II.  their  duty ;  and  testators  will,  it  is  hoped,  be  taught  the 
vanity  of  intrusting  the  expression  of  their  testamentary 
wishes  to  such  imperfect  vehicles.  The  occurrence  will 
also  be  prevented  of  the  question  whether  the  execution 
of  a  testamentary  appointment  conforms  to  the  requisi* 
tions  of  the  power,  for  which  will  be  substituted  the  more 
simple  inquiry,  whether  or  not  the  donee  has  complied 
with  the  requisitions  of  the  statute ;  so  that,  instead  of 
the  partial  entertainment  of  the  question,  as  heretofore, 
by  the  ecclesiastical  courts,  the  whole  matter  relating  to 
the  sufficiency  of  the  execution  will,  (so  far  at  least  as 
the  personal  estate  is  concerned,)  indisputably  be  brought 
within  the  jurisdiction  of  those  courts. 

But,  even  in  regard  to  instruments  made  subsequently 
to  the  year  1837,  the  question  may  still  arise,  whether 
a  document  purporting  to  be  a  deed,  is  testamentary  by 
reason  of  its  posthumous  operation :  and  this  question, 
indeed,  would,  if  it  were  not  attested  by  two  witnesses, 
acquire  increased  importance  from  the  recent  enactment ; 
for,  as  before  hinted,  its  validity  would  then  depend  upon 
its  being  capable  of  taking  effect  as  a  disposition  inter 
vivos. 
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PERSONAL  DISABILITIES  OF  TESTATORS. 


The  general  testamentary  power  over  freehold  lands  of 
inheritance  (a)  was  originally  conferred  by  the  statnte  of 
32  Hen.  8,  c.  1,  into  the  precise  import  of  which  it  is  now 
mmecessary  to  inquire,  as  it  was  quickly  followed  by  the 
explanatory  act  of  34  and  35  Hen.  8»  c.  5»  which,  after 
reciting  the  former  statute,  enacted,  ''  That  all  and  singn-  vmon  baying 

-  I  1       •  1  •  •      tote  esttt6  in 

lar  person  and  persons  haying  a  sole  estate  or  interest  m  fee  enabled  to 
fee  simple,  or  seised  in  fee  simple,  in  coparcenary,  or  in 
common  in  fee  simple,  of  and  in  any  manors,  lands,  tone- 
ments,  rents,  or  other  hereditaments,  in  possession,  rerer- 
sion,  or  remainder,  shall  have  fuU  and  firee  liberty,  power, 
and  authority  to  giye,  dispose,  will,  or  devise  to  any  per- 
son or  persons  (except  bodies  politic  and  corporate)  by 
his  last  will  and  testament  in  writing,  as  much  as  in 
him  of  right  is  or  shall  be,  all  his  said  manors,  lands,  te- 
nements, rents,  hereditaments,  or  any  of  them,  or  any 
rents,  commons,  or  other  profits  or  commodities  out  of  or 
to  be  perceived  out  of  the  same,  or  out  of  any  parcel 
thereof,  at  his  own  freewill  and  pleasure." 

Sect.  14  provides  that  wills  or  testaments  made  of  any  EzeeptioD  u  to 

femes  oove^ves* 

manors,  &c.,  by  any  woman  covert,  or  person  within  the  infimti,  luna. 

tlcfy  ^^^  idlote* 

age  of  twenty-one  years,  idiot,  or  by  any  person  of  non- 

(a)  Stat.  34  Hen.  8,  c.  6, 
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As  to  wills  of 
infiuits. 


As  to  testamen- 


sane  memory,  shall  not  be  taken  to  be  good  or  effectual 
in  law.  This  clause  did  not  create  any  disability  that 
was  unknown,  or,  indeed,  comprise  all  that  were  known 
to  the  common  law ;  but  seems  to  have  been  dictated  by 
an  apprehension  that  the  general  terms  of  the  prior  act 
of  the  32nd  year  of  the  same  reign  might  possibly  have 
had  the  effect  of  removing  pre-existing  disabilities,  accord- 
ing to  the  construction  given  to  the  nearly  contemporary 
Statute  of  Jointures  (^).  That  the  disqualifications  in  ques- 
tion were  not  the  creation  of  the  statute,  is  evident  from 
the  fact  that  they  all  extended  equally  to  the  bequeath- 
ing of  personal  estate,  except  that  infants  of  a  certain 
age,  namely,  males  of  fourteen  and  females  of  twelve, 
were,  at  the  period  now  under  consideration,  competent 
to  dispose  by  will  of  personalty  (c) ;  and  such  a  will  was 
valid,  although  the  testator  or  testatrix  afterwards  lived  to 
attain  majority  without  confirming  it  {d).  On  the  other 
hand,  infants  of  every  age  were  (as  they  still  are)  incom- 
petent to  alien  any  portion  of  their  property,  real  or 
personal,  by  deed.  In  some  places  a  custom  exists,  or 
rather  did  exist,  (for  it  is  to  be  remembered  we  are  now 
speaking  of  the  old  law,)  enabling  infants  to  devise  even 
real  estate ;  but  it  was  essential  to  the  validity  of  such  a 
custom,  that  it  prescribed  some  definite  and  reasonable 
age ;  for  a  custom  authorizing  the  making  of  a  will  by 
persons  too  young  to  be  capable  of  exercising  a  discretion 
would  be  no  less  absurd  than  one  which  should  empower 
lunatics  or  idiots  to  devise  their  property  (e). 

The  disability  of  in&ncy  was  expressly  taken  away,  in 


(b)  27  Hen.  8,  c.  4. 

(c)  Bishop  y.  Skarpe^  2  Vera.  469 
WhUnwre  ▼.  Wild^  2  Ch.  Rep.  382 
Hyde  v.  Hyde,  2  Eq.  Ca.  Ab.  283 
S.  C.  Pre.  Ch.  366. 


(d)  Htndky  V.  JSimmmSy  4  Yes. 
160. 

(e)  2  Anders,  12.  Fourteen,  it 
seems,  woold  be  consideted  a  proper 
age. 
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regard  to  the  paternal  appointment  of  testamentary  guar-   cbaptbr  m. 
dianS)  by  the  statute  of  12  Car.  2,  c.  24,  s.  8,  which  enabled  JJ2t*5F^Irf 
any  &ther,  unihin  the  age  of  twenty-one  or  of  JvU  age^  *«■  ^  infcnts. 
who  shonld  leave  any  child  under  twenty-one  and  not 
married,  bjf  deed  or  wiU^  executed  in  the  presence  of  two 
witnesses,  to  dispose  of  the  custody  of  such  child  or  chil- 
dren, during  such  time  as  he  or  they  should  continue 
under  twenty-one,  or  any  less  time,  to  any  person  or  per- 
sons other  than  popish  recusants;   and  it  gave  to  such 
person  the  custody  of  the  infant's  estate,  both  real  and 
personal,  and  the  same  actions  as  guardians  in  socage. 

The  guardianship  draws  after  it  the  custody  of  the 
land  which  the  infancy  of  the  father  would  have  pre- 
vented him  from  devising  directly  (/) ;  and  it  is  observ- 
able, that  though  the  authority  of  guardians,  appointed 
under  the  statute  of  Charles,  does  not  extend  to  infant 
children  who  are  married  at  the  Other's  death,  yet  as  to 
children  who  are  then  unmarried,  the  guardianship  is  not 
determined  by  subsequent  marriage  {g).  The  statute  has 
been  held  not  to  interfere  with  the  lord's  right  to  the 
guardianship  of  his  infant  copyhold  tenant  (A). 

The  will  of  an  idiot  is  of  course  void  (t).     Mental  im-  wnbofidioto. 
becility  arising  from  advanced  age,  or  produced  perma- 
nently or  temporarily  by  excessive  drinking,  or  any  other 
cause,  may  destroy  testamentary  power  {k). 

A    person   who  has  been   from   his   nativity   blind,  OfpenonsdMf 
deaf,  and  dumb,  is  intellectually  incapable  of  making  a 
will,  as  he  wants  those  senses  through  which  ideas  are 
received  into  the  mind.     Blindness  or  deafness  alone, 
however,  produces  no  such  incapacity.     Indeed,  it  has 

(/)  BedOi  y.  Qmttabh^  Yangh.  (h)  C2^n«AT.CWdiMore,3Ley.385. 

178;  Me  also  P.  W.  102.  (t)  Dyer,  143  b. 

(^)    Earl  of  Skaftet^mys  eoie,  [i)  See  Swimb.  133. 
cit  3  Atk.  026. 
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CHAPTTO  111,  even  been  held  that  a  will  need  not  be  read  orer  to  a 
blind  testator,  previously  to  its  execution  (/) ;  though,  it 
is  almost  superfluous  to  observe,  that,  in  proportion  as 
the  infirmities  of  a  testator  expose  him  to  deception,  it 
becomes  imperatively  the  duty,  and  should  be  anxiously 
the  care,  of  all  persons  assisting  in  the  testamentary 
transaction,  to  be  prepared  with  the  clearest  proof  that 
no  imposition  has  been  practised.  This  remark  espe- 
cially applies  to  wills  executed  by  the  inmates  of  lunatic 
asylums  (m)  or  any  other  persons  habitually  or  occasion- 
ally afflicted  with  insanity. 

A  mad  or  lunatic  person  cannot,  during  the  insanity  of 
his  mind,  make  a  testament  of  land  or  goods ;  but  if,  dur- 
ing a  lucid  interval  he  make  a  testament,  it  will  be 
good  (n).  Lord  Hardmcke  has  observed  that  fraud  and 
imposition  upon  weakness  may  be  a  sufficient  ground  to 
set  aside  a  will  of  real,  much  more  a  will  of  personal  es- 
tate, (sed  quaere  as  to  this  distinction?)  although  such 
weakness  is  not  a  sufficient  ground  for  a  commission  of 
lunacy  (o).  And  in  the  case  of  Mountain  v.  Bennett  (/?), 
Lord  C.  B.  Eyre  laid  it  dovm,  that  although  a  man  may 
have  a  mind  of  sufficient  soundness  and  discretion  to  ma- 
nage his  affairs  in  general,  yet  if  such  a  dominion  or  in- 
fluence be  obtained  over  him,  as  to  prevent  his  exercising 


{J)  Longchamp  d.  Ooodfelhw  v. 
Fish,  2  B.  &  P.  New  Rep.  416. 

(m)  Lord  JEldan  once  mentioned 
his  haying  been  concerned  in  a  cause, 
in  which  a  gentleman,  who  had  been 
some  time  insane  and  was  confined 
at  Richmond,  had  made  a  will.  It 
was,  his  Lordship  observed,  of  large 
contents,  proportioning  the  different 
diyidions  with  the  most  prudent 
care,  with  a  due  r^gaid  to  what  he 
had  prerionsly  done  for  the  objects 


of  his  bounty,  and  in  every  respect 
pursuant  to  what  he  declared  before 
his  malady  he  intended  to  have 
done ;  and  it  was  held  that  he  was 
of  sound  mind  at  the  time.  See  1 
Dow,  179. 

(n)  Swimb.  72  ;  BeverUj^s  ease,  4 
Rep.  1296;  Kemble  v.  Church,  3 
Hagg.275. 

(o)  Vide  2  Yes.  sen.  406. 

Ip)  1  Cox,  365. 
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that  discretion  in  the  making  his  will»  he  cannot  be  con-   ovxmm  m. 


as  haying  such  a  disposing  mind  aa  will  give  it 
effect.  In  this  case  the  will  was  attempted  to  be  invali- 
dated, on  the  ground  that  it  was  obtained  by  the  undue 
influence  of  the  testator's  wife,  whom  he  had  married 
from  an  inferior  station;  but  the  will  was  finally  sup- 
ported, amidst  much  conflicting  testimony  as  to  the  state 
of  the  testator's  mind,  principally  on  the  evidence  of  the 
attesting  witnesses,  who  were  persons  of  high  character 
and  respectability,  and  were  unanimous  as  to  the  testa- 
tor^s  sanity  and  freedom  from  control. 

It  appears,  that  though  an  inquisition  finding  a  man  a  inqaintUMi 
lunatic  is  prima  facie  evidence  of  lunacy  during  the  whole  d^  of  tMU- 
period  covered  by  such  inquisition,  yet  it  does  not  preclude  ^^7  "^ 
proof  that  the  execution  of  a  will,  or  any  other  act,  oc- 
curred during  a  lucid  interval  (q). 

The  principle  is  very  ably  stated  by  Sir  W.  Wynn  in 
his  judgment  in  Cartwright  v.  Carttoright  (r) :  "  If  you 
can  establish,''  said  the  learned  Judge,  ^'that  the  party 
afflicted  habitually  by  a  malady  of  the  mind  has  intermis^ 
sions,  and  if  there  was  an  intermission  of  the  disorder  at 
the  time  of  the  act,  that  being  proved,  is  sufficient,  and 
the  general  habitual  insanity  will  not  affect  it ;  but  the 
effect  of  it  is  this — ^it  inverts  the  order  of  proof  and  of 
presumption ;  for,  until  proof  of  habitual  insanity  is  made, 
the  presumption  is,  that  the  party,  like  all  human  crea- 
tures, was  rational ;  but  where  an  habitual  insanity  in  the 
mind  of  the  person  who  does  the  act  is  established,  then 
the  party  who  would  take  advantage  of  the  feet  of  an  in- 
terval of  reason,  must  prove  it." 

Of  Mr.  Greenwood,  whose  case  has  excited  much  at^ 
tention  from  the  peculiarity  of  its  circumstances,  Lord 

{q)  Hall  T.  Warren,  9  Ves.  606  ;  Re  JVaUs,  1  Curt.  594.      (r)  1  Phil.  100. 
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Eldon  has  given  the  following  account  {s) : — He  was  bred 
to  the  bar,  and  acted  as  chainnan  at  the  quarter  sessions; 
but  becoming  diseased,  and  receiving,  in  a  fever,  a  draught 
from  the  hands  of  his  brother,  the  delirium  taking  its 
ground  then,  connected  itself  with  that  idea;  and  he  con- 
sidered his  brother  as  having  given  him  a  potion  with  a 
view  to  destroy  him.  He  recovered  in  all  other  respects, 
but  that  morbid  image  never  departed ;  and  that  idea  ap- 
peared connected  with  the  will,  by  which  he  disinherited 
his  brother ;  nevertheless,  it  was  considered  so  necessaiy 
to  have  some  precise  rule,  that  though  a  verdict  was  ob- 
tained in  the  Common  Pleas  against  the  vnll,  the  Judge 
strongly  advised  the  jury,  on  a  second  trial,  to  find  the 
other  way ;  and  they  did  accordingly  find  in  favour  of  the 
vnll.  A  question  of  a  somewhat  similar  nature  was  much 
discussed  in  the  more  recent  case  of  Dew  v.  Clarke  {t\ 
where  the  Prerogative  Court  was  called  upon  to  decide 
as  to  the  testamentary  capacity  of  a  gentleman  named 
Stott,  an  eminent  electrician,  who  had  an  only  child, 
against  whom  he  had  conceived  a  strong  and  groundless 
aversion,  exhibited  in  a  series  of  absurd  acts  of  harshness 
and  severity,  and  which  he  followed  up  by  making  a  will 
in  favour  of  some  collateral  relations,  to  the  almost  total 
exclusion  of  such  only  child.  Sir  John  NichcU  and  the 
Court  of  Delegates,  successively  pronounced  against  the 
validity  of  the  will,  after  the  delivery  of  very  able  and 
elaborate  judgments,  which  should  be  perused  by  all  in- 
quirers into  this  interesting  subject. 

Lord  Thurlow  is  said  to  have  intimated  an  opinion, 
that  where  lunacy  is  once  established  by  clear  evidence, 
the  party  ought  to  be  restored  to  as  perfect  a  state  of 
mind  as  he  had  before;  but  Lord  Eldon  has  expressed  his 

{s)  Vide  WhUe  v.  WtUmy  13  Yes.  89.  (0  3  Addams,  79. 
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dissent  from  this  notion;  so^esting  the  case  of  the  cRAFrBmni. 
strongest  mind  reduced  by  the  deliriom  of  a  fever,  or 
some  other  cause,  to  a  very  inferior  degree  of  capacity ; 
and  be  observed  that  the  conclusion  was  not  just,  that  as 
that  person  was  not  what  he  had  been,  he  should  not  be 
allowed  to  make  a  will  of  personal  [qu.,  or  real?]  estate(f^). 

The  disability  of  coverture  differs  materially  from  that  DJMMMty  of 
of  in&ncy,  idiocy,  or  lunacy.  It  does  not  arise  from  natural 
infinnity,  but  is  the  creature  of  civil  policy,  and  may  be 
dispensed  with  at  the  pleasure  of  the  contracting  or  dis- 
posing parties  through  whom  the  property  is  derived,  so 
far,  at  least,  as  the  jus  disponendi  is  concerned ;  while 
the  contrary  has  been  decided  with  respect  to  infancy, 
which  alone  of  the  other  enumerated  disabilities  could 
admit  of  anj  question  being  raised  on  the  subject  (<r);  as, 
of  course,  any  attempt  to  give  a  power  of  disposition  to 
an  idiot  or  lunatic  would  be  abortive. 

A  woma»n,  whose  husband  has  been  banished  for  life  wife  or  an 
by  Act  of  Parliament,  may  dispose,  by  will,  of  her  real 
and  personal  estate ;  for,  as  he  is  civilly  defunct,  she  is 
restored  to  the  rights  and  privileges  of  discoverture  (y). 
And  where  a  felon  is  transported  for  a  definite  term  of 
years,  his  marital  rights  (and  therefore,  it  should  seem, 
bis  wife's  conjugal  disabilities)  are  suspended  for  that 
period  (z). 

A  will  made  during  any  personal  disability,  of  course  Snbseqiaent 

(»)  Ex  parte  Hofylandy  11  Yes.  10.  £q.  349 ;  see  also  Nieli  v.  Marl^,  9 

See  farther  as  to  lunatics  and  their  Yes.  478 ;  Hall  v.  Warren^  Id.  605. 

acts,  Lord  Elmfi  case  in  Dom.  Proc.  {x)  Hearle  v.  Qreenbanky  3  Atk. 

in  Tietand,  1784;  Ridg.  P.  C.  16;  897;  S.  C.  2  Yes.  sen.  298. 

and  the  rix  i^pendixes ;  Lord  7%«r-  {/)  Countess  ofPofiland  v.  Prod' 

Ms  celebrated  judgment  in  Attor^  gers,  2  Yem.  104. 

niy-€htenUr,Pamthery  3  Bro.  C.  (z)  See  Ex  parte  Fronts,  1  M.  & 

C.  441 ;  particularly  the  case  of  Mr.  Scott,  11. 
Gremnpoody  cited  p.  444;   1  Fonbl. 

VOL.  I.  D 
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cHAFTBn  in.   is  not  rendered  valid  by  the  fact  of  the  testator  having 
confirmation  of  outUved  Buch  disability,  unless  its  removal  were  followed 

will  originally  ^  .  .  . 

.oid.  by  some  act  of  confirmation  or  adoption  amoimting  in 

law  to  a  publication  (a). 

In  the  Ecclesiastical  Court,  the  delivery  by  a  widow 
of  an  instrument  executed  during  coverture  into  the  custody 
of  another,  as  the  will  of  the  depositor,  has  been  held  to 
be  a  sufficient  publication  of  a  will  of  personal  estate  (6). 

Deyiies  by  A  devisc  of  lauds  bv  an  alien  is  at  least  voidable  Ic) ; 

the  crown  being  entitled,  after  office  found,  to  seize  them 
in  the  hands  of  the  devisee,  as  it  might  have  done  in  those 
of  the  alien  during  his  life.  Until  office,  the  lands  of  an 
alien  remain  in  him  with  all  the  incidental  qualities  be* 
longing  to  such  estates;  on  which  ground  it  has  been  held* 
that  an  alien  tenant  in  taU  in  possession  might  suffer  a 
conunon  recovery  (e/);  and  he  may,  of  course,  now  execute 
its  substitute,  an  enrolled  conveyance,  and  thereby  bar 
the  issue  in  tail  and  remainders :  and,  by  parity  of  reajson- 
ing,  the  will  of  an  alien  will  vest  his  defeasible  title  in 
the  devisee  (e) ;  though  it  is  clear,  that  if  he  dies  intes* 
tate,  the  land  will  escheat  to  the  crown,  or  other  lord,  pro 
defectu  tenentis,  without  any  inquest  of  office,  because 
an  alien  can  have  no  heirs  (/). 

Deriief  bjtnd-      Persous  attainted  of  high  treason  are  incompetent  to 

ton  and  felons.    ,..,.,,         •  ,  i     i  t     »    »    »       ,  \       % 

devise  their  lands,  smce,  by  several  old  statutes  {ff)y  the 
real  estates  of  a  traitor  are,  by  the  attainder,  ipso  &cto 
vested  in  the  crown. 

The  lands  of  all  persons  attainted  for  petit  treason  and 
felony,  formerly  escheated  to  the  king  or  other  feudal  lord, 

(a)  S  Sdk.  JB38;  1  £q.  Cn.  Ab.         id)  4LeQn,84. 

171,  pi.  3.  (•)  Sm  Sfai^*  Tbueh.  4M. 

(b)  MOtr  Y.  BrmDn,  2  Hagg.         (/)  Co.  litt  2.  h. 

209.  Iff)  See  4  Jwtuu  Cawr.  tmi  ed. 

(c)  See  Shep.  Touch.  404.  186. 
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hj  reason  of  the  corraption  of  blood  consequent  on  at*  chaftb>  m, 
tainder,  which  of  course  prevented  the  descent  to  the 
heir;  and  the  devises  of  such  persons  were  absolutely 
void,  or  rather,  by  the  better  opinion,  were  voidable,  as  in 
the  case  of  an  alien  (A) ;  and  such  is  still  the  case  as 
to  persons  not  entitled  to  the  benefit  of  the  statute 
54  Geo.  3,  c.  145,  which  provides,  that  no  attainder  for 
felony,  except  in  cases  of  high  treason,  or  of  the  crimes 
of  petit  treason,  (since  abolished  by  statute,)  or  murder, 
or  of  abetting,  procuring,  or  counselling  the  same,  **  shall 
extend  to  the  disinheriting  of  any  heir,  nor  to  the  pre- 
judice of  the  right  or  title  of  any  person  or  persons^ 
other  than  the  right  or  title  of  the  offender  or  offenders, 
during  his,  her,  or  their  natural  lives  only;  and  that  it 
shidl  be  lawful  to  eveiy  person  or  persons  to  whom  the 
right  or  interest  of  any  lands,  tenements,  or  heredita- 
ments, after  the  death  of  any  such  offender  or  offenders^ 
should  or  might  have  appertained,  if  no  such  attainder 
bad  been,  to  enter  into  the  same/' 

As  this  statute  not  only  saves  the  right  of  the  heir,  but 
also  that  of  **  every  person  or  persons  to  whom  the  right  or 
interest  of  any  lands,  &c.,  after  the  death  of  the  offender 
m^t  have  appertained"  if  no  sneh  attainder  had  occur* 
red,  there  is  some  ground  to  contend  that  it  enables  per* 
sons  convicted  of,  or  rather  attainted  for,  any  other  than  the 
excepted  offices,  to  alien  their  real  estate  by  will.  But 
though  the  words  are  certainly  large,  the  legislature,  it  is 
conceived,  could  hardly  have  intended  to  leave  in  the 
offender  the  power  of  disposing  of  his  lands,  not  only  by 
will,  but  also  by  a  conveyance  inter  vivos,  which  would 
be  necessarily  consequential  on  the  concession  ct  the 
power  of  devising.  The  point  is  less  likely  to  arise,  in 
the  present  mitigated  state  of  our  criminal  code,  than 

(A)  Shep.  Touch.  404. 
D  2 
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cBAPTgR  m.  fonnerly,  when  capital  punishment  was  more  frequently 
inflicted,  and  still  more  frequently  recorded. 

wiiuofper-  Trcasou  and  felony  incapacitate  persons  from  making 

ton  and  felons,  a  wlll  of  persoual  cstatc,  which  becomes  forfeited  to  the 

crown  on  conviction;  and  this  incapacity  extends  to  a 
felo  de  se,  who  is,  however,  capable  of  devising  his  real 
estate,  as  there  is  in  such  case  no  attainder.  In  every 
case  of  felony  in  which  sentence  of  death  is  not  recorded, 
the  prisoner's  competency  to  devise  or  otherwise  dispose 
of  his  real  estate  is  not  affected. 

Effect  of  Stat.         The  statutc  of  1  Vict.  c.  26,  has  left  all  personal  dis- 

7  WilL  4  &  1 

Vict.  c.  26.  upon  abilities  affecting  the  testamentary  power  as  they  stood 

the  disabilities  .^  •     •        m  •  %      %  •  j»  •    ^ 

of  testotors.      uudcr  the  pre-existing  law,  with  the  exception  of  infancy, 

which  formerly  (we  have  seen)  did  not  incapacitate  per- 
sons of  a  certain  age  from  bequeathing  personal  estate ; 
whereas  the  recent  act  (sect.  7)  has  provided,  in  general 
terms,  that  no  wiU  made  by  any  person  under  the  age 
of  twenty-one  years  shall  be  valid :  thus  destroying  at 
a  blow  the  long-existing  distinction  between  wills  of  real 
and  wills  of  personal  estate  in  regard  to  the  age  of  tes- 
tamentary competency.  The  statute  has  even  carried  this 
principle  so  far  as  to  abolish,  in  regard  to  infant  testa- 
tors, the  paternal  power  of  appointing  guardians,  conferred 
by  the  act  of  12  Car.  2,  c.  24 ;  so  that  a  person  under 
age  is  now  not  competent  by  will  to  appoint  a  guardian 
to  his  children.  In  short,  the  disability  of  infancy  affects 
the  testamentary  power,  under  the  new  law,  no  less  uni- 
versally than  it  does  the  power  of  disposition  bj/  deed ; 
and,,  with  respect  to  the  appointment  of  guardians  just 
referred  to,  is  even  more  extensive  (i),  for  the  power  of 
tiominating  guardians  by  deed  given  to  an  infant  father  by 
the  statute  of  Charles,  seems  to  be  still  in  force ;  and  this 

(t)  In&nts,  too,  of  the  age  of  fifteen,  are,  in  certain  cases,  competent  to 
convey  gavelkind  lands  by  feofllinent. 
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will  go  far  towards  preventing  any  practical  inconve-    chaptb>  m. 
nience,  which  might  otherwise  have  resulted  from  the 
abolition  of  the  power  of  infant  fathers  to  appoint  guar- 
dians hy  win. 

It  may  not  be  quite  superfluous  to  remark,  in  conclusion  Mode  of  oom- 
of  this  branch  of  the  subject,  that,  in  computing  the  age  ^"  ^  **** 
of  a  person  for  testamentary  or  other  purposes,  the  day 
of  his  birth  is  included;  thus,  if  he  were  bom  on  the  16th 
of  Januaiy,  1800,  he  would  have  attained  his  majority 
on  the  15th  of  Januaiy,  1821  {Jc)\  and  as  the  law  does 
not  recognise  fractions  of  a  day,  the  age  would  be  attained 
at  the  first  instant  of  the  latter  day. 

{h)  Herbert  v.  TorbaU,  1  Sid.  142 ;  S.  C.  Baym.  84. 
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CHAPTER  IV. 


WHAT  MAY  BE  DEVISED  OR  BEC^UEATHED. 


Testator  may 
dispose  of  what- 
ever would  de- 
volve upon  his 
general  repre- 
sentatives. 


Joint  estates 
not  devisable. 


The  power  of  testamentary  disposition  extends  to  all 
interests  in  real  and  personal  estate,  which,  at  the  decease 
of  the  testator,  wonld,  if  not  so  disposed  of,  deyolye  to  his 
general  real  or  personal  representatiyes,  whether  the  testa- 
tor be  the  legal  or  the  beneficial  owner  only,  or  unite  in 
himself  both  these  characters.  Tried  by  this  rule,  it  18 
obyious  that  a  deyise  or  bequest  by  a  joint  tenant  of  real 
or  personal  estate  is  yoid,  in  the  eyent  of  the  testator 
dying  in  the  lifetime  of  his  co-proprietor,  whose  title  by 
suryiyorship  takes  precedence  of  the  claim  of  the  deyisee 
or  legatee,  as  it  would  of  that  of  the  heir  or  administra- 
tor, of  the  pre-deceased  joint  tenant,  in  case  he  had  died 
intestate  {a).  If,  on  the  other  hand,  the  testator  suryiyea 
his  companion  in  the  tenancy,  the  efficacy  of  the  deyise 
or  bequest  formerly  depended  on  the  nature  of  the  pro- 
perty ;  if  it  were  a  freehold  interest,  the  estate  subse- 
quently devolying  by  suryiyorship,  did  not  pass — the- 
testator  not  haying  a  sole  or  deyisable  estate  when  he 
made  his  will ;  and,  by  parity  of  reasoning,  any  diyided 
part  or  share  which,  after  the  execution  of  the  wiU,  he 
might  haye  acquired  on  a  partition  of  the  property,  would 
not  pass  thereby  {b).     But  this  reasoning,  it  is  obyious, 

(a)  Co.  Litt.  185.  a.  1  W.  Black.  476;  S.  C.  3  Bur. 

(h)  Smft  d.  Ntale   v.   MoberU,      1488. 
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did  not  t^ply  to  leasehold  property  or  other  personal 
estate ;  a  fotore  interest  in  which,  deyolying  by  saryiyor<« 
ship  or  aoqnired  by  partition,  wonld,  like  all  other  after- 
acqnired  peraonalty,  pass  by  a  general  or  residuary 
beqnest;  and  snch,  it  will  be  remembered,  is  now  the  role 
with  respect  to  real  estate  devised  by  wills  made  since  the 
year  1837.  In  regard  to  snch  a  will,  therefore,  it  is  nn- 
necessary  to  inquire  whether  the  devising  joint  tenant 
had  become  solely  seised  by  survivorship  at  the  period  of 
its  execution;  it  is  enough  that  he  had  acquired  a  deyisa* 
ble  interest  in  the  estate  at  the  time  of  his  decease  (c). 


(c)  The  doctrine  respectiiig  joint 
tenancies  comes  under  considenition 
in  piacUce  most  frequently  in  regard 
to  tniat  estates  which,  where  vested 
in  a  plnralitj  of  persons,  are  com- 
monly limited  to  them  as  joint 
tenants^  on  account  of  the  obrious 
conrenience  attending  the  devolu* 
tion  of  the  estate  to  the  surrivoxs 
or  surviTor  for  the  time  being,  in- 
stead of  the  title  to  the  lespectiTe 
shares,  being  dedudbls  through 
the  lepiesentativee  of  the  sereral 
deceased  trustees.  The  testacy  or 
intestacy  of  any  trustee  who  at  his 
deoease  l^vee  a  oo-tmstee,  (between 
whom  and  himself  there  eadsted  a 
joint  tenancy,}  it  is  onneeeesaiy  to 
inquire  into ;  but  in  case  he  were  the 
sole  trustee  at  his  death,  his  wiU,  if 
he  left  any,  should  be  examined,  iQ 
Older  to  ascertain  whether  it  con- 
tains an  express  doTise  of,  or  a  de- 
rise  capable  of  operating  on,  freehold 
interests  vested  in  the  testator  as 
trustee ;  and  if  the  will  (being  made 
before  the  year  1838)  were  subject 
to  the  old  law,  it  would  be  also  pro- 
per to  see  that  the  surviving  trustee 


had  become  solely  entitled  by  sur-   As  to  thederiss 
vivorship  before  the  making  of  the  <>'  'ro*  eatattm. 
will.    Where  the  deceased  trustee 
was  a  fiemale  under  ooverturei  or 
was  uninterruptedly  subject  to  any 
other  personal  disability  affecting 
the  testamentary  capacity,  of  eourw 
the  necearity  of  an  inquiry  into  tha 
existence  of  a  will  is  superseded. 
It  is  then  only  requisite  to  ascertain 
who  is  the  common-law  heir,  (as  to 
freehold  interests,)  or  the  customary 
heir,  (as  to  copyholds),  of  thedeceased 
trustee ;  though,  it  is  to  be  observed, 
that  if  the  trustee  in  question  were  a 
manied  woman,  and  the  subject  of 
the  trust  were  a  freehold  of  Inherit- 
ance, the  legal  title  would  not  be 
complete  without  the  junction  of 
her  surviving  husband,  in  case  she 
had  had  issue  by  him  capable  of  in« 
heriting  the  property  ;  the  husband 
having,  under  such  circumstances, 
an  estate  for  life  as  tenant  by  the 
eurte^.    This  is  a  point  which  is 
sometimes  overlooked.    Dower  also 
attaches  on  a  mere  legal  ownership, 
but  as  it  is  not  an  actual  estate, 
being  only  a  legal  right,  the  enforce- 
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CHAPTSH  lY. 


Where  the  several  co-proprietors  are  tenants  in  common, 
or  coparceners,  each  has  an  absolute  power  of  testamen* 
taiy  disposition  over  his  or  her  undivided  share. 
Executory  in-        An  exccutorv  interest  in  real  or  personal  estate,  vras 

terestfl,  when  * 

dcviflabie.         (and  of  coursc  still  is)  disposable  by  will,  if  the  nature 

of  the  contingency  on  which  it  is  dependent  be  such  that 
the  interest  does  not  cease  with  the  life  of  the  testator 

m 

in  other  words,  if  it  be  descendible  or  transmissible.  This 
doctrine,  in  regard  to  real  estate,  was  recognised  in  the 
case  of  Goodtide  v.  Wood  {d\  and  was  finally  established 
in  Roe  d.  Perry  v.  Jones  (e),  where  an  estate  was  devised 
by  will  (on  failure  of  certain  limitations  to  the  younger 
sons  of  A.)  to  the  only  son  of  A.  in  fee,  in  case  he  should 
have  but  one  son  who  should  live  to  attain  twenty-one.  A. 
had  an  only  son  B.,  who,  in  the  lifetime  of  his  father,  after 
he  had  attained  his  majority,  made  a  will,  devising  all  his 
estate  in  possession  or  reversion ;  and  the  question  was, 
whether  this  will  operated  to  pass  the  executory  use 
which  B.  had  during  his  father's  lifetime.  The  Court  of 
King's  Bench  held  that  it  did;  Lord  Kenyon^  C.  J.,  draw- 
ing a  distinction  between  such  an  interest  and  a  mere 
possibility,  like  that  which  an  heir  has  from  his  ancestor. 
Mr.  Justice  BvUer  observed,  that  if  it  was  such  an  interest 
as  was  descendible,  it  was  also  devisable,  as  they  must 
both  be  governed  by  the  same  principle. 

The  converse  of  the  proposition  of  the  learned  Judge  is 
equally  true,  namely,  that  an  interest  which  is  not  trans- 
missible cannot  be  devised.  An  instance  of  this  species 
pf  interest  occurred  in  the  case  of  Doe  v.  Tomkinson  (/), 

ment  of  which  would  be  restrained  &  E&st,  94. 

in  Equity,  the  concurrence  of  the  (e)  1  H.  Bl.  80;  S.  C.  in  B.  R« 

widow  of  a  deceased  trustee  is  never  3  Dum.  &  East,  88. 

required.  (/)  2  M.  &  S.  165. 
Id)  WiUe6,211 ;  S.C.cited8Dum. 
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where  a  testator  deyised  his  real  estate  to  A.  and  B.  and  oHAPTEm  iv. 
the  survivor  of  them,  and  to  be  disposed  of  by  the  sur« 
¥ivor  as  she  might,  by  will  devise.  A.  sorvived  B.,  haying 
in  the  lifetime  of  B.  made  a  will,  devising  her  contingent 
interest ;  but  which  interest  was  held  not  to  pass  by  the 
devise,  on  the  ground  that  the  person  who  was  to  take 
was  not  in  any  degree  ascertainable  before  the  contin- 
gency happened.  The  reasoning  of  the  Court  merely 
assigns  a  ground  for  the  decision  which  is  common  to 
executory  interests  of  every  description;  for  it  is  the 
nncertainty  who  will  become  entitled,  which  renders  the 
interest  contingent.  The  true  ground,  it  is  submitted^  xb, 
that  the  contingency,  depending  on  survivorship,  necessa- 
rily takes  effect  in  the  lifetime  of  the  testator,  and,  there- 
fore, the  interest  cannot  be  the  subject  of  a  devise,  which 
is  inoperative  until  death.  If  the  reason  assigned  by  the 
Court  of  King's  Bench  in  Doe  v.  Tomkinson^  were  the 
correct  reason,  it  would  follow  that,  in  the  case  of  a  limit- 
ation to  several  persons,  and  the  heirs  of  the  one  first 
dying,  such  interest  would,  under  the  old  law,  not  be  de- 
visable, since  it  differs  from  the  limitation  which  occurred 
in  that  case,  only  in  regard  to  the  nature  of  the  contingency, 
the  person  to  take  being,  in  the  one  case  no  less  than  in 
the  other,  wholly  unascertainable  before  the  contingency 
happens;  and  yet  the  conclusion  that  such  an  interest 
may  be  disposed  of  by  will,  seems  indisputable.  The 
point  is  not  now  of  much  practical  importance,  as  it 
cannot  arise  under  a  will  made  since  the  year  1837, 
the  statute  of  1  Vict.  c.  26,  having  expressly  provided 
(no  doubt  with  a  special  view  to  meet  the  particular 
case  now  under  consideration)  that  the  testamentary 
power  conferred  by  it  *'  shall  extend  to  all  contingent,  ex- 
ecutory, or  other  future  interests  in  any  real  or  personal 
estate,  whether  the  testator  may  or  may  not  be  ascer- 
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cHAPTKa  IT.  tained,  as  the  person  or  one  of  the  persons  in  whom  the 
same  respectively  may  have  become  vested." 

Ab  to  rights  of  A  right  of  actlon  was  not,  under  the  old  law,  devisa- 
ble. Thns  a  reversion  in  fee  expectant  on  an  estate  tail, 
which  had  been  discontinued  by  the  act  of  the  tenant  in 
tail,  could  not  be  devised  {g). 

Rights  of  entry.       And  the  Same  doctrine  was  applicable  to  rights  of 

entry.  This  point  was  much  discussed  in  the  case  of 
Goodright  v.  Forrester  (A),  where  A.  being  tenant  for  life 
with  reversion  to  B.  in  fee,  A  levied  a  fine  come  ceo,  &c^ 
after  which,  and  when  his  estate  had  been  thus  reduced 
to  a  mere  right  of  entry,  B.  made  a  will  devising  the  pro- 
perty in  question,  the  validity  of  which  devise  was  the 
point  in  dispute.  The  case  was  eventually  decided  on 
another  ground,  after  an  energetic  protest  ^m  Sir  «/l 
Mansfield^  C.  J.,  against  the  doctrine  which  affirmed  the 
invalidity  of  the  devise ;  but  which  seems  nevertheless 
to  be  sound  law.  Such,  it  is  evident,  was  the  opinion  of 
Eyre^  C.  J.,  in  the  case  of  Cave  v.  Hclford{i)y  of  Lord 
JEldon^  in  Attorney-General  v.  Vigor  (A:),  and  of  the  Court 
of  King's  Bench,  in  the  more  recent  case  of  Doe  d.  Souter 
V.  Hale  {I) ;  and  Lord  JEldon,  moreover,  intimated  an  opin- 
ion, that  a  will  made  during  disseisin  was  invalid,  though 
the  testator  happened  to  die  seised,  on  the  ground  that 
the  testator  was  not  seised  at  the  date  of  the  will; 
but  that  if  he  then  had  the  land,  and  was  disseised 
afterwards,  the  devise  was  good,  as  a  disseisee  after 
re-entry  is  by  relation  seised  ab  initio ;  which  certainly 
appears  to  be  more  consistent  with  principle  than  the 
contrary  position  advanced  in  the  early  case  of  Bunker  y. 

(g)  Bohr  T.  Hacking^  Cix>.  Car,  (t)  9  Vea.  609* 

887,400.    See  also  Z>O0  d.  Cbc^pcr  T.  (it)  8  Yea.  282. 

Finch,  1  Nev.  &  R.  190.  (/)  2  D.  &  R.  38. 

{h)  8  East,  564 ;  1  Taunt.  687. 
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Cooke  (m).    All  sach  qnestioDS,  howeyer,  are  precluded  as    cHAPm  it. 
to  wills  made  since  the  year  1887,  by  the  recent  statute, 
which  has  expressly  extended  the  testamentary  power  to 
'^all  rights  of  entry  for  conditions  broken  and  other  rights 
of  entry." 

A  will  disposing  of  any  interest  in  real  estate  of  which  Afteraofoired 

,  frwhold  inter- 

the  testator  was  seised,  operated,  under  the  old  law,  cttiftMrmiviy 

•        •  ^  not  dCTimbiff» 

m  the  nature  of  a  conveyance,  and,  consequently,  ex- 
tended only  to  hereditaments  belonging  to  the  testajtor 
when  he  made  the  devise.  This  rule  was  early  estab- 
lished,  in  relation  as  well  to  devises  by  custom,  as  to 
devises  under  the  statutes  of  Hen.  8,  which  shews  that 
it  did  not  (as  commonly  supposed)  arise  from  the  mode 
of  penning  those  statutes,  but  resulted  from  principles 
common  to  both  species  of  devises.  As  equity  follows 
the  law,  the  doctrine  extended  no  less  to  equitable 
than  to  legal  interests.  If,  therefore,  a  testator  before 
the  year  1838,  devised  all  the  real  estate  of  which  he 
should  be  seised  at  the  time  of  his  decease,  and  after  the 
making  of  his  will  he  purchased  lands  in  fee-simple,  such 
after-acquired  property,  whether  it  was  conveyed  to  the 
testator  himself,  or  to  a  trustee  for  him,  did  not  pass  by 
the  will,  but  descended,  as  to  the  legal  inheritance  in  the 
former  case,  and  as  to  the  equitable  inheritance  in  the 
latter,  to  the  testator's  heir-at-law  (»). 

Where  a  testator  had  an  equitable  interest  in  the  Opentionoiii 
devised  lands  when  he  made  his  will,  and  afterwards  able  mteniti. 
acquired  the  legal  ownership,  the  equitable  interest  passed 
by  the  will,  and  the  subsequently  acquired  l^al  estate 
descended  to  the  heir,  who,  of  course,  became  a  trustee 
for  the  devisee.     If,  on  the  other  hand,  the  testator 

(m)  Salk.  237.  toml.  ed.  19;  Lwffvrd  t.  Pitf,  2 

(w)  Bunker  v.  Cooke,  1  Salk.  237  \      P.  W.  629. 
S.  C.  in  Dom;  Proc.  3  Bto.  P.  C. 
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cHAPTBR  IV.  were  seised  only  of  the  legal  estate,  at  the  time  of 
the  execution  of  his  will,  and  afterwards  acquired  the 
equitable  interest,  (being  the  converse  caae,)  as  where, 
being  a  mortgagee  in  fee  at  the  date  of  the  will,  he  sub- 
sequently purchased  the  equity  of  redemption,  the  de- 
visee was  a  trustee  of  the  legal  estate  which  he  derived 
through  the  will,  for  the  heir-at-law  to  whom  the  equita- 
ble inheritance  descended  (o).  Cases  of  the  former  descrip- 
tion frequently  occurred,  where  a  man  contracted  to 
purchase  a  freehold  estate,  then  devised  it,  and,  subse- 
quently to  the  execution  of  his  will,  took  a  conveyance 
of  the  property,  and  then  died  without  republishing  his 
will  (/?).  The  testator  being  equitable  owner  imder  the 
contract,  his  interest  passed  by  the  will  to  the  devisee, 
whose  equitable  right  the  heir  was  bound  to  clothe  vrith 
the  legal  title.  In  these  and  many  other  cases,  great 
inconvenience  occurred  from  the  incompetency  of  a  testa- 
tor to  dispose  by  will  of  his  after-acquired  real  estate ; 
and  questions  often  arose  as  to  the  actual  state  of  the 
rights  and  obligations  of  the  parties  under  the  contract,  on 
which  the  validity  of  the  devise  depended  (9),  and  also 
as  to  the  effect  of  certain  modes  of  conveyance,  in  pro- 
ducing a  revocation  of  the  devise  of  the  equitable  in- 
terest. The  removal  of  this  incapacity,  therefore,  is  not 
the  least  of  the  advantages  conferred  by  the  recent 
statute,  which  has  expressly  extended  the  testamentary 
power  to  such  real  and  personal  estate  as  the  testator 
may  be  entitled  to  at  the  time  of  his  death,  notwithstand- 
ing he  may  become  entitled  to  the  same  subsequently  to 

(0)  Strode  v.  Laefy  Falkland^  3  Yes.  sen.  494;  Foley  v.  Perdvaly  4 

Ch.  Rep.  188.  Bro.  C.  C.  420 ;  Capel  y.  QirdUry  9 

{p)OreenhiU  v.  Oreenhill,  Pre.  Ve8.609;  ^oAne«v.JSaribr,2Madd. 

Ch.  320;  Green  v.  Smith,  I  Atk.  462. 

572;  Gibson  v.  Lord  Mont/ord,  1  (7)  Duekle  v.  Barnes,  8  Sim.  525. 
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the  execntion  of  his  will.  But  iit  may,  of  course,  be  ne-  chafer  iv. 
cessary,  even  under  the  new  law,  to  go  into  the  inquiry, 
whether  the  circumstances  attending  a  contract  for  pur- 
chase or  sale  by  a  deceased  person,  are  such  as  to  render 
the  contract  obligatory;  for  upon  this  fact  would  depend 
the  question,  (which  has  lost  none  of  its  importance  by  the 
recent  enactment,)  whether,  as  between  the  representa* 
tives  of  the  deceased  testator  or  intestate,  it  is  to  be  re* 
garded  as  real  or  personal  estate;  and  this  may  and  often 
does  depend  on  extrinsic  circumstances,  ascertainable  by 
parol  testimony.  In  the  case  of  Lacon  v.  Mertins  (r).  Lord 
Hardwicke  decreed  a  parol  contract  to  be  carried  into  ex- 
ecution as  between  the  real  and  personal  representa- 
tives of  the  deceased  vendor,  the  purchaser  submitting  to 
perform  it,  and  acts  of  paH-ferformance  mfficient  to  take  it 
out  of  the  Statute  of  Frauds^  being  proved.  In  Buckmaster  v. 
Harrop  (b\  a  bill  by  the  purchaser's  heir-at-law  for  a 
similar  purpose  was  dismissed  by  Sir  Wm.  Gravis  M.  R., 
on  the  ground  that  a  binding  contract  had  not  been 
proved- 

Where  the  contract  is  binding  on  the  purchaser  at  the  Contract  bind. 

,  ing  on  pnr- 

time  of  his  death,  his  heir  or  devisee  is  entitled  to  the  bene-  ehaier  at  his 
fit  of  it,  in  other  words,  is  entitled  to  consider  the  contract  qaentiy  render- 
as  having  converted  the  personal  estate,  quoad  the  purchase  of  completion. 
money,  into  real  estate;  although  from  subsequent  events, 
arising  out  of  the  situation  of  the  deceased  purchaser's 
estate,  the  contract  should,  as  against  the  vendor,  be 
rescinded.   Thus,  in  the  case  of  WhiMaker  v.  Whittaker  (/), 
where  Whittaker,  having  contracted  for  the  purchase  of 
an  estate,  afterwards  by  his  will  devised  certain  real  es- 
tates to  trustees  to  certain  uses,  and  then,  reciting  the 
contract,  he  gave  to  the  trustees  all  the  residue  of  his  pro- 
perty, upon  trust  (inter  alia)  to  dispose  of  a  sufficient  part 

(r)  3  Atk.  1.  (»)  7  Ves.  341.  (0  4  Bro.  C.  C.  30. 
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thereof,  and  therewith  to  pay  the  remainder  of  the  pnr- 
chase-monejy  and  complete  the  contract,  and  thereupon 
take  a  conveyance  to  the  uses  of  the  thereinbefore  devised 
estates.  Before  the  contract  was  completed  the  testator 
died,  and  the  executors  not  being  able  to  collect  sufficient 
assets  to  carry  the  contract  into  execution  within  tilie  Qe^- 
cessary  time,  the  vendor  instituted  a  suit  against  them, 
and  the  contract  was  eventually  cancelled  under  a  decree 
of  the  Court.  The  devisee  then  filed  a  bill  to  have  the 
amount  of  the  purchase*money  laid  out  in  the  purchase  of 
land  to  be  settled  to  the  same  uses,  and  Sir  M.  P.  Arden, 
M.  R.,  decreed  accordingly ;  his  Honor  being  of  opinion  that 
the  acts  of  the  executors  could  not  affect  the  rights  of  the 
parties;  and  the  Master  of  the  Rolls  also  rested  his  de* 
dsion  on  the  general  principle,  that  devisees  to  whom  a 
contracted*£Dr  estate  is  given,  are,  if  the  contract  fiiils 
from  any  cause,  entitled  to  have  the  money  laid  out  for 
their  benefit,  and  that  the  case  of  an  heir-at-law  was  leas 
favoured.  This  doctrine,  however,  we  shall  presently  see^ 
was  overruled  by  Lord  Eldon  in  the  case  next  stated. 
If  nrt  binding        The  truc  principle  is,  that  where  the  contract  is  such 

on  deiiMOtf  d&. 

^evmotin.  US  coold  have  been  enforced  against  the  purchsMr  at  the 

sist  opon  iti  , 

being  oonu       time  of  his  deccasc,  the  estate,  which  is  the  subject-matter 
^  of  the  ccmtract,  <Mr,  £Ekiling  that,  the  purchase-mon^,  be* 

longs  to  his  heir  or  devisee;  but  if,  from  a  defect  of  title 
or  any  other  cause,  the  contract  waa  not  obligatory  on  the 
purchaser  at  his  death,  his  heir  or  devisee  is  not  entitled 
to  say  he  will  take  the  estate  with  its  defects  or  have 
the  purchafiennoney  laid  out  in  the  purchase  of  another. 

Such  is  the  doctrine  of  the  case  of  Broome  v.  Monek{n)^ 
where  a  bill  was  filed  by  the  devisee  of  a  purchaser  of  a 
contracted^or  estate  against  the  vendor  and  the  personal 


(«)  10  Yes.  697.    See  alio  1  Yes.  sen.  218, 
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representatiye  of  his  own  devisor,  praying  a  specific  per-    cmAmm  it. 
formance  of  the  contract,  or  that  the  purchase-money 
mi^t  be  I^d  ont  in  the  purchase  of  another  estate,  and 
it  appeared  that  a  good  title  could  not  be  made ;  Lord 
EUotty  after  great  deliberation,  dismissed  the  bilL     The  Effect  of  m* 
contract  expressed,  in  the  usual  manner,  that  the  remainder  contract 
of  the  purchase-money  should  be  paid  upon  a  good  title 
being  made,  and  the  codicil  directed  that  the  contract 
should  be  carried  into  execution;  but  his  Lordship's  de* 
cision  was  founded  on  the  general  principle  and  not  on 
the  particular  terms  of  the  contract.     In  adverting  to 
Whittaker  v.  Wkittaker^  which  was  urged  aa  an  authority 
for  the  plaintiff  his  Lordship  observed,  that  it  was  very 
difficult  to  maintain  the  doctrine  in  it,  which  went  beyond 
what  was  necessary  for  the  decision.     The  case  was  no 
more  than  this: — tiie  vendor  had  a  good  title.     The  estate 
at  the  death  of  Whittaker  in  equity  belonged  to  the  de- 
visees of  his  real  estate.     The  vendor  objected  he  was  not 
to  be  held  to  the  contract  for  ever,  and  the  embarrassment 
of  his  (Whittaker's)  affairs  gave  him  a  right  to  be  off 
But  as  to  the  devisees  of  the  land  and  the  legatees  of  the 
money,  their  interests  were  completely  fixed  at  the  death 
of  the  testator;  and  the  only  question  was,  whether  the 
embarrassment  of  his  affisirs  giving  that  rig^t  to  the  ven* 
dor,  should  vary  the  rights  as  between  them ;  and  it  was 
quite  clear,  that  if  the  real  representative  had  been  an 
heir  instead  of  a  devisee^  the  question  would  have  been 
just  the  same.     The  cases  establish,  that  whatever  is  the  state  of  liabuity 
state  of  liability  of  the  party  himself  at  his  death  must  hh^il^!^ 
be  the  state  of  liability  to  be  considered  upon  questions  tib^^^l^^ 
between  those  representing  hhn  after  his  death;  and  if  at  SSS^^ 
his  death  he  could  not  be  compelled  to  take,  clearly  the  ^'°' 
heir  could  not  say  to  the  executor,  '  I  will  have  the  es- 
tate and  you  shall  pay  for  it."     '^  I  have  not  found  any 
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Whateridencft 
of  intention  by 
deriflor  to  ac- 
cept title  neces- 


ease,"  observed  his  LordsHip,  ^'  that  has  induced  me  ta 
suppose  that  if  this  were  between  the  heir  and  the  per- 
sonal representative,  it  would  be  possible  for  the  heir  to 
sajy  though  the  title  was  doubtful,  yet  being  the  real  re« 
presentative,  he  is  entitled  to  take  it  as  it  is,  though  the 
ancestor  never  meant  so  to  take  it,  or  intimated  any  pur- 
pose of  retiring  from  that  situation  in  which  he  had  a 
right  either  to  insist  upon  a  good  title  or  to  refuse  the  es- 
tate; and  though  there  is  no  proof  that  the  ancestor 
would  have  paid  for  the  estate  with  a  bad  title,  yet  the 
heir  shall  insist  that  the  personal  estate  shall  pay  for  it 
out  of  the  assets.  None  of  the  cases  give  any  colour  for 
that;  Cfreen  v.  Smith  (a)  indeed,  seems  to  state  a  doctrine 
quite  inconsistent."  His  Lordship,  therefore,  held,  that,  as 
no  title  could  be  made,  the  devisees  were  not  entitled  to 
take  this  estate  or  to  have  another  estate  bought  for  them. 
It  will  be  observed  that  Lord  Eldon  adverted  to  the 
circumstance  of  the  purchasing  devisor  not  having  himself 
shewn  an  intention  to  take  the  estate  with  a  bad  title. 
It  is  conceived,  his  Lordship  here  alluded  to  such  evi- 
dence of  intention  as  would  have  amounted  to  an  accept- 
ance of  the  title.  Nothing  short  of  this,  it  is  presumed, 
could  have  any  eifect ;  for,  to  admit  parol  evidence  of  in-^ 
tention  tzs  such  would  be  liable  to  the  objection  attaching 
to  the  reception  of  extrinsic  evidence  in  aid  of,  or  in  op- 
position to  a  written  will.  It  is  true  that,  under  the  doc- 
trine in  question,  the  devise  is  incidentally  affected  by  this 
evidence,  since,  as  already  observed,  the  inquiry  whether 
the  contract  was  obligatory  on  the  testator  at  his  decease, 
lets  in  any  evidence  which  would  be  admissible  in  a  suit 
between  the  vendor  and  vendee,  of  circumstances  dis- 
charging the  vendee,  as  a  difference  in  the  estate  from 


(x)  1  Atk.  572. 
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that  contracted  for,  not  capable  of  being  the  subject  of   chaptbb  ir. 

compensation^  or  the  like.     Of  coarse  the  vendor  could 

not  take  advantage  of  the  waiver  by  the  heir  or  devisee^ 

of  objections  to  the  title  which  his  ancestor  or  devisor 

might  have  advanced,  he  {i.  e.  the*  heir  or  devisee)  having 

in  that  event  no  interest  in  tiie  estate. 

In  the  cases  of  Whittaker  v.  Whittakery  and  Broome  v.  Qaotioii, 
Monck,  the  contract  seems  to  have  been  binding  on  the  ZsbmcA  purcka- 
vendor,  and,  therefore,  those  cases  do  not  decide  what  ^t^  ^mto 
would  be  the  effect  where  the  deceased  purchaser  was  '~"*^'- 
bound  at  his  decease,  but  the  vendor  was  not,  a  caae  which 
elearlj  may  and  often  does  arise ;  as  where  a  written  con- 
tract has  been  entered  into,  which  is  duly  signed  by  one 
party  and  not  by  the  other,  and  the  signing  party  dies  be* 
fore  there  has  been  any  act  of  part  performance,  which 
would  render  the  contract  obligatory  on  the  other.     It  is 
clear,  that  in  such  a  case,  the  surviving  (j/)  party  may 
choose  or  not  to  enforce  the  performance  of  the  contract 
against  the  representatives  of  the  deceased :  should  he  de« 
eline,  of  course  the  contract  is  at  an  end,  and  the  property 
remains  unconverted  as  between  the  real  and  personal  re- 
presentatives of  the  deceased  party.  If,  on  the  other  hand, 
the  surviving  party  choose  to  compel  performance,  the 
question  arises  between  the  respective  representatives  of 
the  deceased,  whether  such  conversion  has  taken  place. 
For  instance,   suppose  the  deceased  party  to  be  the 
vendor,  if  the  surviving  party,  i.  e.  the  purchaser,  should 
(as  he  may)  call  upon  the  heir  or  devisee  of  the  deceased 
vendor,  to  convey  to  him  the  property  in  pursuance  of 
his  ancestor  or  testator's  contract — ^upon  the  doctrine  in 
question,  would  depend  the  destination  of  the  purchase- 

(j)  The  fact  of  surrivonhip  is  in-  be  immaterial  whether  the  party  re- 

ttodaeed  merely  for  the  conyenience  presented  as  the  soryivor  were  Uving 

of  distinction ;  it  would,  of  course/  or  not. 

VOL.  I.  E 
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cHAPraa  IV.  money,  which,  if  the  contract  is  to  be  considered  as  ef- 
fecting an  absolute  conversion  of  the  property,  wonld 
belong  to  the  personal  representatives,  if  not,  to  the  heir 
or  devisee  of  the  deceased  vendor.  The  writer  is  not 
aware  of  any  direct  authority  on  the  point ;  but,  perhapsj, 
it  would  be  considered  as  governed  by  the  cases  (which 
seem  to  be  analogous  in  principle,)  in  which,  there  being 
in  a  lease  of  a  freehold  estate,  a  clause  entitling  the 
lessee,  pending  the  term,  to  purchase  the  demised  pro- 
perty, and  the  lessor  having  died  before  the  option  of  the 
lessee  has  been  declared,  the  latter  has  subsequeaUff 
elected  to  purchase  the  property.  Under  such  circnm-> 
stances,  it  was  held  by  Iiord  Eldon^  in  the  case  of  Towtir 
hy  V.  BedweU  {z\  on  the  authority  of  a  previous  de- 
cision of  Sir  Wm.  Grani  (a),  (but  without  it  should 
seem  approving  the  principle,)  that  the  rents  until  an 
election  to  purchase  be  made,  belong  to  the  heir  or  de- 
visee; but  that  when  it  is  made,  the  purchase-money 
goes  to  the  personal  representative  of  the  vendor. 
Afl  to  deYiief  Copyholds,  equally  with  freeholds,  were  subject  to  the 
ed  oopTildL. '  Hile,  which,  uudcr  the  old  law,  restricted  a  devise  to  lands 

of  which  the  testator  was  seised  when  he  made  his  will  {b). 
A  devise  of  copyholds,  therefore,  however  comprehensive 
in  its  terms,  did  not  pass  an  after-acquired  copyhold 
estate,  except  so  far  as  such  estate  might  have  been 
brought  within  its  operation  by  a  subsequent  surrender  to 
the  use  of  the  will,  (formerly  a  necessary  accompaniment 
of  a  devise  of  copyholds,)  which  surrender  was  construed 
to  have  the  effect  of  extending  a  general  devise  of  copy- 
holds to  lands  acquired  in  the  interval  between  the  will 


(«)  14  Yes.  691.  (h)  Harris  v.  Cutler,  dLU  1  Dam. 

(a)  Laiow  v.  Bmnet,  cit.  14  Yes.     &  East,  438,  q.;  S^oruiff  y.  Btki,  Id. 
606.  436,  D. 
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and  the  8!urrender(c) ;  and  it  waa  decided  that  a  surrender 

to  such  uses  as  the  testator  '*  shaB "  by  will  appoint  ap- 
plied to  a  will  antecedently  executed,  it  being  considered 
that  the  surrenderor  referred  to  that  will  which  should  be 
in  existence  at  his  death  (d). 

And  here  it  may  be  obserred,  that  as  every  copyhold  is  After-aoqnired 
parcel  of  the  manor  to  which  it  belongs,  a  devise  of  the  u^itorr* 
manor  was  held  to  comprise  such  copyholds,  though  ao-  ""'^* 
quired  by  the  lord  after  the  making  of  his  will  (e).     It  is 
clear,  too,  upon  a  principle  somewhat  analogous,  that  if 
a  person  having  a  remainder  or  reversion  in  fee,  expect- 
ant on  an  estate  for  life,  devised  that  remainder  or  rever- 
sion, and  then  by  any.means  acquired,  and  by  such  acqui- 
sition extinguished,  the  estate  for  life,  the  devise  carried 
the  estate  thus  acquired,  the  merger  of  which  merely  had 
the  effect  of  accelerating  the  ulterior  estate. 

Under  the  old  law,  too,  a  devisee  or  surrenderee  of  ne^^  by  den- 

,  ^  iM  or  fiiiTeiide- 

copyholds  before  admittance,  was  wholly  mcapable  of  mofoopyhoidA 
devising  them  (/).     The  same  doctrine  was  at  one  period  tuce  toU.  ' 
considered  to  apply  to  an  heir,  whose  incompetency  to 
devise  was  supposed  to  have  been  established  by  the  case 
of  Smith  V.  Triggs  {g)\  but  which  case,  rightly  understood, 
seems  not  to  have  warranted  any  such  doctrine.     It  was 
frequently  cited,  however,  as  an  authority  on  this  point  (A),  Deriie  bj  an 
but  as  such  it  has  been  completely  overruled  by  the  case  heidtobegood. 
of  Right  d.  Taylor  v.  Batiks  (e),  the  facts  of  which  were 


(tf)  Hig^fyn  Y.  H^fyf^  Cowp.  190; 
AUcrtk^-Glmeral  v.  Viffor,  8  Vet. 


(<0  JS^mn^  V.  Biie»^  1  Duni.  & 
East,  436,  n.,  OYermling  fFard  y« 
¥Fard,  Amb.  290,  which  Lb  oontia. 

(«)  HaleY,Hbpff,6'DujnL&  East, 
706. 

(/)  W^amwright  v.  Blwell^  1 
Hadd.  627.    Bui  if  the  sorrenderee 


had  acquired  an  equitable  interest 
under  a  contnct,  such  interest  would, 
of  course,  be  devisable. 

iff)  1  Str.  487. 

(A)  See  Sir  T.  Phmer'i  judg. 
ment  in  Wainwright  y.  Elwdlj  1 
Madd.  682;  and  Sir  Z.  Skadwdri 
judgment  in  King  y.  Tlimer,  2  Sim. 
648. 

(0  3  B.  &  AdoL  9^ 
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as  follow: — ^On  the  13th  of  February,  1781,  John  Taylor 
was  admitted  to  the  copyholds  in  question,  which  he 
afterwards  surrendered  to  the  use  of  his  will,  and  then  by 
his  will  devised  part  to  his  son  Samuel  (who  was  his 
heir-at-law)  in  fee,  and  part  to  his  daughter  Mary,  in  fee. 
Mary  Taylor,  on  the  death  of  the  testator,  entered,  but 
was  never  admitted;  she  died,  leaving  her  brother  Sa- 
muel her  customary  heir ;  Samuel  Taylor,  who,  as  heir 
of  his  father  and  sister,  was  entitled  to  the  whole,  (for 
the  devise  to  him  by  the  former  did  not  break  the  de- 
scent,) entered,  but  was  never  admitted.  By  his  will  he 
devised  the  copyholds  in  question — ^the  validity  of  which* 
devise  was  the  point  at  issue.  The  Court  held  that  the 
devise  was  good,  relying  much  on  the  doctrine  in  Coke's 
Copyholder,  section  41,  that  the  heir  is  tenant  imme- 
diately after  the  death  of  his  ancestor,  and  may  before 
admittance  surrender  into  the  hands  of  the  lord.  And 
also  Brmoris  case{k\  Brown  v.  Dyer{l)y  Morse  v. 
Fatdkner{m\  Doe  v.  Tofield{n)y  Wilson  v.  Wedddl{o\ 
which  severally  support  the  same  doctrine,  and  were  con- 
sidered by  Lord  Tenterden  and  the  rest  of  the  Court  to 
outweigh  the  recent  dicta  to  the  contrary,  which  were  all 
founded  on  a  mistaken  view  of  the  case  of  Smith  v. 
Triggs.  The  point  was  again  agitated  and  received  a 
similar  determination  in  the  case  of  Doe  d.  Perry  v. 
MUsom  (/?)• 

The  recent  act  has  precluded  any  question  of  this 
nature  in  regard  to  wills  which  are  subject  to  its  opera- 
tion, by  expressly  affirming  the  testamentary  power  of 
an  unadmitted  heir:  indeed  it  goes  much  further,  by  ex- 
tending the  devising  power  to  an  unadmitted  devisee 


{h)  4  B«p.  22,  B. 
(0  11  Mod.  73. 
(m)  1  Anst.  13. 


(n)  11  East,  251. 

(o)  Ydv.  146. 

(/>)  6  Adol.  &  EU.  321. 
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OT  soTienderee.     The  statute  also  adopts  (without   any    cHAFma  !▼. 
material  yariation,)  the   provisions  of   the  statute  55 
Geo.  3,  c.  192,  which  empowered  copyholders  to  devise 
without  a  previous  surrender  to  the  use  of  the  vnll.     Co- 
pyholders also  participate  in  the  benefit  of  the  enactments 
-which  extend  the  devising  power  to  after-acquired  real 
estate,  and  other  interests  not  before  devisable,  and  are, 
on  the  other  hand,  bound  by  those  which  (as  we  shall  see) 
regulate  the  ceremonial  of  execution.     Copyholds  are 
also,  in  conmion  with  freeholds,  subject  to  the  several 
clauses  by  which  the  legislature  has  propounded  certain 
new  canons  or  rules  of  construction,  which  in  general  ap- 
pear to  be  of  a  nature  to  admit  of  application  to  copy* 
hold  estates. 

Bequests  of  chattel  interests  in  land  are  governed  by  Beqnetti  of 
principles  wholly  different  from  those  which  regulate  inUndi. 
devises  of  freehold  estates :  they  do  not,  like  the  latter, 
pass  directly  to  the  legatee,  as  the  alienee  of  the  testator, 
but,  forming  part  of  his  personal  estate,  they  devolve  to 
the  executor  or  other  general  personal  representative, 
who  is  bound,  in  subordination  to  the  paramount  claims 
of  creditors,  to  give  effect  to  any  bequest  in  the  will,  spe- 
cific or  residuary,  comprising  the  property  in  question; 
and,  therefore,  even  under  the  old  law,  it  was  quite 
unnecessary,  as  regarded  the  testator's  competency  of 
disposition,  to  go  into  the  inquiry,  whether  he  was,  at 
the  time  of  making  the  will,  possessed  of  a  term  of  years 
which  formed  part  of  his  property  at  his  decease  (q) ;  such 
an  inquiry  being  no  less  irrelevant  in  the  case  of  a  be- 
quest of  leaseholds  held  by  a  chattel  lease,  than  in  that 
of  a  horse  or  a  watch,  or  any  other  personal  chattel. 

Freeholds  pur  autre  vie  require  a  distinct  consideration  Fnehoidtimr 

autre  vie^ 
(q)  See  IVindv.  Jefyl,  1  P.  W.  $76;  see  also  Jatnet  r.DeoHy  11  Yes.  388. 
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cHAPTna  IV,  in  connexion  with  the  testamentary  power.  This  spe- 
cies of  estate  stands  distinguished  from  all  other  interests, 
freehold  or  chattel-^by  this  peculiar  quality,  that  it  is 
capable  of  being  rendered  transmissible  to  either  real  or 
personal  representatives,  according  to  the  terms  of  the 
instrument  creating  the  estate,  or  rather  the  instru- 
ment vesting  it  in  the  deceased  owner,  or  in  the  person 
under  whom  he  derived  his  title  by  act  of  law :  for  it 
seems  now  to  be  admitted  that  the  devolution  of  the 
estate  is  regulated  by  the  words  of  limitation  contained 
in  the  last  conveyance,  without  regard  to  the  mode  of  its 
original  creation.  Estates  pur  autre  vie  are  devisable  by 
the  express  terms  of  the  Statute  of  Frauds,  (29  Car.  2,  c. 
3,  s.  12,)  the  act  of  Henry  8,  being  (according  to  the 
prevalent  and  probably  the  better  opinion,)  confined  to 
estates  of  inheritance  in  fee-simple  (r). 

Devolution  of        Though  the  Statute  of  Frauds  requked  three  wit- 

estates  pur  an-  ,  , 

trevie.  ucsscs  to  the  dcvisc  of  an  estate  pur  autre  vie,  yet  it 

has  been  long  settled  that,  where  the  property  devolves 
otherwise  than  to  the  heirs  of  the  owner,  (e.  e.  where  it  is 
limited  either  to  his  executors  or  administrators  or  to  the 
last  taker  indefinitely,  without  any  express  mention  of 
either  class  of  representatives,)  it  is  distributable  as  part 
of  his  personal  estate,  whether  he  died  testate  or  intes- 
tate ;  and,  by  a  necessary  consequence  of  this  principle, 
an  executor  taking  it  as  such  is  bound  to  give  effect  to 
any  bequest  or  direction  in  the  will  affecting  such  pro- 
perty, though  the  will  might  not  have  been  attested  in 
the  manner  required  by  the  statute  in  question  (s).  By 
the  recent  act  (sec.  3),  the  testamentary  power  is  ex^ 
pressly  extended  to  "  estates  pur  autre  vie,  whether  there 
shall  or  shall  not  be  any  special  occupant  thereof,  and  whe- 

(r)  Anai^maus,  Cart.  211.         (<)  EipUy  y.  IVaimowth,  7  Ves.  426. 
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ther  the  flame  shall  be  fireehold,  customary  freehold,  tenant    c«aftkr  it, 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and 
whether  the  same  shall  be  a  corporeal  or  an  incorporeal 
hereditament. " 

A  question  oftai  agitated,  but  never  entirely  settled,  in  DeriM  bj^iMrf 
regard  to  the  devising  power  over  estates  of  this  descrip-  estates^ 
tion,  was,  whether,  where  they  were  limited  to  the  tenant 
furaulbn  me  and  the  heirs  of  his  bodtf^  they  could  be  devised 
without  some  act  on  his  part  to  bar  the  entaiL     It  was 
admitted  on  all  hands,  that  if  the  property  were  undis- 
posed of,  it  would  devolve  to  the  heir  special  per  formam 
doni ;  it  was  equally  clear,  that  an  alienation  by  deed  was 
an  effectual  bar  to  the  entail ;  but  the  doubt  was,  whether 
the  estate  was  devisable  by  will  alone,  without  any  such 
previous  alienation.      The  authorities  on  the  point  are 
few  and  contradictory.      In   Doe  v.  LuxUm  (/),   Lord 
Kenyan  inclined  to  think  that  the  devise  was  good ;  but 
his   Lordship's  dictum  stands  opposed  to  that  of  Lord 
Medesdale^  in  the  case  of  Campbell  v.  Sandys  («),  and  to 
the  decision  of  Lord  Manners^  in  the  case  of  Ditton  v. 
DiHon  (<r),  who  held  that  a  quasi  tenant  in  tail  of  an  es- 
tate pur  autre  vie^  could  not  by  devise  exclude  the  title  of 
remainder-man;  and  such  was  evidently  the  impression 
of  Sir  T.  Plumerj  in  the  case  of  Blake  v.  Ltutton  (y). 
The  recent  statute  does  not  in  terms  dispose  of  this 
debateable  point,  but  has,  it  should  seem,  done  so  in 
effect,  by  the  language  of  the  general  enabling  clause, 
sect.  3,  which  extends  the  devising  power  to  ^^all  real 
estate  and  all  personal  estate  which  he  (the  testator) 
shall  be  entitled  to,  either  at  law  or  in  equity,  at  the 


(t)  6  Darn.  &  East,  203.  (af)  2  BaU.  &  Bea.  77. 

(if)  1  Scho.  &  Lef.  294.  (y)  Coop.  186. 
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time  of  his  death,  and  which,  if  not  so  devised,  bequeathed, 
or  disposed  of,  would  devolve  upon  the  heir-at-law,  or  cus- 
tomary heir  of  him,  or,  if  he  became  entitled  by  descent^  of 
his  ancestor,  or  upon  his  ea^ecutor  or  administrator.** 

The  terms  of  this  enactment  evidently  restrict  it  to 
cases  in  which  property,  in  the  absence  of  disposition, 
would  devolve  to  the  general  real  or  personal  representa- 
tives of  the  testator,  aa  distinguished  from  the  case  now 
nnder  consideration,  in  which  the  devolution  would  be  to 
the  heir  special. 
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WHO  HAY  BE  DEVISEES  OR  LEGATEES. 


The  statute  of  34  Hen.  8,  c.  5,  expressly  excepted  out  DeriMtooocw 
tn  its  enabling  clanse  devicies  to  bodies  politic  and  cor- 
porate ;  and,  accordingly,  it  was  held,  that  a  deyise  to  a 
corpovation,  whether  aggregate  or  sole,  either  for  its  own 
benefit  or  as  trustee,  was  void ;  and  the  lands  so  devised 
descended  to  the  heir,  either  beneficially  or  charged  with 
the  trust,  as  the  case  might  be  (a).  The  recent  statute 
contains  no  such  prohibition,  the  l^islature  haying  con- 
tented itself  with  regulating  and  defining  the  powers  and 
capacities  of  testators,  without  in  any  manner  interfering 
with,  or  attempting  to  define,  the  capacities  of  persons  to 
take  nnder  testamentary  dispositions,  which  it  has  left  to 
be  ascertained  and  determined  by  the  application  of  the 
general  principles  of  law.  If,  therefore,  the  disability  of 
corporations  to  acquire  real  estate  by  devise,  had  been 
created  by  the  statute  of  Henry,  the  recent  Act  of  the  7th 
of  Will.  4  &  1  Vict.  c.  26,  would,  by  repealing  that  sta- 
tute without  reviving  the  prohibition,  have  had  the  effect 
^f  giving  validity  to  such  devises ;  but  this  is  not  the  case. 
.The  disability  of  corporations  to  hold  real  property,  was  Dinbmty  of 
t^reated  by  various  antecedent  statutes  (d),  which  appear  ^S^^""  ^ 

(a)  Soul^  Y.  ClocJtmaleri  Com-     c.  d6;  7  Edw.  1,  c.  1 ;  34  Edw.  1, 
paagr,  1  Bro.  C.  C.  81.  si.  3;  13  Edw.  3,  c.  3 ;  15  Rd.  2,  c 

(b)  MagiiaChaita,c.36;  9Hen.3,     5;  33  Hen.  8,  c.  10* 
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CHAPTBB  V.  to  have  been  founded  on  the  principle,  that,  by  allowing 
lands  to  become  vested  in  objects  endued  with  perpetuity 
of  duration,  the  lords  were  deprived  of  escheats,  and 
other  feudal  profits.  Hence,  the  necessity  of  obtaining 
the  King's  license,  he  being  the  ultimate  lord  of  every 
fee  in  the  kingdom ;  but  this  license  only  remitted  his 
own  rights,  and  did  not  prevent  the  right  of  forfeiture 
accruing  to  intermediate  lords.  Doubts  having  arisen, 
however,  at  the  Revolution,  how  far  such  license  was 
valid  (c),  as  being  an  exercise  of  the  dispensing  power 
formerly  claimed  by  the  crown,  (but  which,  it  is  pretty 
evident,  it  was  not,  but  merely  a  waiver  of  its  own  right 
of  forfeiture,)  the  statute  7  &  8  Will  3,  e.  37,  was 
passed,  which  provide  that  the  crown  for  the  future,  at 
its  own  discretion,  may  grant  licenses  to  alien  or  take  in 
mortmain,  of  whomsoever  the  tenements  shall  be  faolden. 
At  this  day,  therefore,  the  license  from  the  crown  pro- 
tects against  forfeiture  to  any  intermediate  lord. 
DeviMs  to  oor.  Where  real  estate  is  devised  upon  trust  to  a  cor- 
^S?^""  ^  poration  not  licensed,  or  not  empowered  by  act  of  Parlia- 
ment or  charter,  to  take  lands  in  mortmain,  the  devise 
is,  of  course,  void  at  law,  and  the  estate  descends  to  the 
heir  charged  with  the  trusty  (supposing  that  it  is  not  ill^al 
as  being  in  favour  of  charity,)  in  the  same  manner  as 
where  a  devise  to  a  trustee  fitils  by  the  death  of  the 
devisee  in  trust  in  the  testator's  lifetime. 

It  should  be  observed,  however,  that  devises  to  corpor- 
ations are  authorized  by  some  acts  of  Parliament.  For 
instance,  the  statute  of  43  Eliz.  c.  4,  was  held  to  render 
valid  appointments  to  corporations  for  charitable  uses  (<Q, 
and  though  devises  to  such  uses  are  now  prevented  by  the 
act  of  9  Geo.  2,  c.  36,  yet  the  4th  section  of  the  latter  sta- 

(c)  Hawk.  p.  C.  2d3.  (d)  Flood's  ceue,  Hol)art,  106. 
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tnte,  excepting  out  of  its  operation  gifts  to  the  CoU^eB  in 
the  two  English  Universities,  and  the  Colleges  of  Eton, 
Winchester,  and  Westminster,  seems  to  have  had,  so  fiir 
as  it  goes,  a  similar  effect  in  conferring  validity  on  devises 
to  those  corporations.  Again,  the  stat.  43  Geo.  3,  c.  107, 
enables  persons  to  devise  lands  to  the  Governors  of  Queen 
Anne's  Bounty ;  and  the  stat.  43  Geo.  3,  c.  108,  author^ 
izes,  under  certain  limitations,  the  devise  to  any  persons 
or  bodies  politic  or  corporate,  not  exceeding  five  acres  of 
land,  for  the  erection,  repair,  purchase,  or  providing  of 
churches  or  chapels,  where  tiie  Liturgy  of  the  United 
Church  of  England  and  Ireland  riiall  be  used,  or  of  the 
mansion-house  for  the  residence  of  the  minister,  or  of  any 
ont-buildings,  offices,  churchyard,  or  glebe,  for  the  same 
respectively.  And  similar  enactments  have  been  made  in 
&YOUT  of  many  other  charity  corporations  (e). 

AKenage  cannot,  strictly  speakmg,  be  ranked  among  i>^to 
the  incapacities  to  take  real  estate  by  devise,  as  the  pro* 
perty  remains  in  the  alien  till  office  found,  when  it  de- 
volves to  the  crown  (/).  On  this  principle,  where  lands 
are  devised  to  an  alien  and  another,  concurrently  as  joint 
tanants,  the  entirety  does  not  vest  in  the  latter,  (as  would 
be  the  effect  if  the  devise  to  the  alien  were  absolutely 
void,)  but  in  both  jointly ;  and  if  the  crown  does  not  dur- 
ing the  joint  lives  seize  the  alien's  undivided  moiety,  (as 
it  might  do  after  office  found  (  jf),)  then,  on  the  decease  of 
the  alien,  leaving  his  co-devisee  surviving,  such  moiety  will 
devolve  to  the  latter  by  virtue  of  the  jus  accrescendi,  which 
is  inddental  to  every  joint  tenancy,  subject,  of  course, 
to  the  crown's  right  of  seizure,  after  office ;  which  would, 
by  relation,  overreach  the  title  of  the  surviving  joint  ten- 

(«)  Vide  Chvoli  Blading  Aet,  0         (/)  DupUtna  r.AUom^jh€fmi&^ 
G.4yC.  42 ;  and  other  fltatntes  stated     1  Bro.  P.  C.  TomL  ed.  416. 
in  Shelford  on  Charitable  Uses.  (^)  The  King  ▼.  Bc^iy  Dy.  288  b. 
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cHAPtaa  V.  ant  to  the  alien's  moiety  (A).  If,  however,  the  alien  SuiS 
vives  his  co-devisee,  he  does  not,  in  the  opinion  of  some 
persons,  thereby  become  entitled  to  the  entirety,  he  being 
disabled  from  acquiring  a  title  by  operation  of  law,  even 
for  the  benefit  of  the  crown,  on  the  principle  that  the  laW» 
by  its  own  act,  never  gives  an  estate  to  one  whom  it  does 
not  permit  to  retain  it  (i) ;  but  though  the  principle  is 
unquestionable,  perhaps,  this  application  of  it  may  be 
fairly  excepted  to,  as  the  survivor  seems  to  be  in  by  the 
original  gift. 

It  may  be  observed,  that  where  a  trust  in  lands  is 

created  in  favour  of  an  alien  by  will  or  otherwise,  the 

crown,  upon  office  found,  is  entitled  to  the  benefit  of  the 

trust  (k). 

Whether  the  A  poiut  that  has  been  much  discussed  of  late,  is,  whe- 

esute  can  be      thcr  the  procccds  of  real  estate  which  is  impressed  with 

alien.  a  trust  for  conversion,  can  be  given  to  an  alien.     In  the 

case  of  Foudrin  v.  Gowdey  (/),  where  a  testator  gave  a 
power  of  sale  over  real  estate,  and  also  certain  leasehold 
property  to  his  executors,  and  bequeathed  the  produce  of 
the  sale  to  aliens,  Sir  J.  Leach,  M.  R.,  held,  that  the 
crown  was  entitled,  on  the  ground  that  this  was  an  in- 
terest in  land.  His  Honor  adverted  to  the  circumstance 
that  the  real  estate  was  not  devised  to  trustees — ^the  tes* 
tator  having  merely  created  a  power  of  sale ;  but  some 
of  the  remarks  in  the  judgment  take  a  wider  scope,  being 
no  less  applicable  to  the  case  of  a  devise  to  trustees  upon 
trust  for  sale.  On  the  other  hand,  in  the  case  of  Du 
Hourmelin  V.  Shddon  (m),  where  real  estate  wa^  devised  to 
trustees,  in  trust  to  sell,  and  stand  possessed  of  the  pro^ 

(A)  Foriefa  ease,  cit.  1  Leon,  47  ;  {i)  See  HoUand^a  case,  AUeyn, 

4Leoii,82«  14  ;&  a  cit.  3  Ch.  Rep.  35. 

(0  See  ColUngwood  y.  Pace,  1  (/)  3  My.  &  K.  383. 

Vent;  417.  (m)  1  Beav.  79^ 
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eeeds  upon  certain  trusts,  nnder  which  aliens  became  chaww  v> 
interested  in  certain  contingent  shares,  Lord  Langdaky 
M.  R.,  held  the  crown  not  to  be  entitled  to  those  shares, 
on  the  gronnd  that  this  was  not  a  trust  conferring  on 
the  aliens  an  interest  in  land,  but  merely  a  right  to 
haye  the  land  converted  into  money;  and  that  the  policy 
of  the  law  in  regard  to  mortmain  (which  had  been 
much  pressed  in  argument  aa  analogous  in  principle,)  de- 
pended upon  considerations  entirely  different.  His  Lord- 
ship observed  that  in  Foudrin  v.  Gowdey^  there  was  a 
mere  direction  to  sell,  and  not  a  trust  for  sale — ^at  all  events 
it  was  a  solitary  case— and  the  policy  of  the  law  as  to 
mortmain  had  been  in  it  confounded  with  the  policy  of 
the  law  as  to  alienage;  and  Lord  Cottenham,  on  appeal, 
being  of  the  same  opinion,  affirmed  the  decree  (n).  His 
Lordship  observed,  *^  If  the  crown  is  entitled  in  this  case, 
it  must  be  entitled  to  all  monies  left  to  aliens,  if  raised 
out  of  land ;  and,  if  so,  it  would  operate  against  the  le- 
gacies of  alien  legatees  directed  to  be  raised  out  of  land ; 
nor  could  any  debtor  or  other  person  direct  his  land  to  be 
sold  for  payment  of  his  debts,  if  any  of  his  creditors  should 
happen  to  be  foreigners;  nor  could  any  foreigner  enforce  a 
claim  agadnst  his  English  debtor,  if  the  latter  had  no  other 
property  than  real  estate  (o).  It  was  argued,  that,  after 
payment  of  the  charges,  the  legatees  might  elect  to  taJce 
the  estate  in  land;  but  they  have  not  done  so;  and  what 
the  Attorney-General  claims  is  money  and  not  land.  The 
incapacity  to  hold  land  is  founded  upon  reasons  not  appli- 
cable to  money.  The  testatrix  has  given  to  her  l^tees 
no  option  to  take  the  land;  and  if  she  had,  or  if  the  law 

(»)  4  Jar.  116.  ditors  (including  aliens)  by  statnte 

.    (o)Bat8eefltat.ldEdw.  l,8tai.d,  merchant,  or  statute  staple,  a  re-* 

and  27  £dw«  d,  c.  9,  which,  for  the  medy  against  the  lands  of  their, 

encooragement  of  trade,  gave  to  ere-  debtors. 
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cMAwam  T.  had  given  the  option,  it  would  be  no  reason  why  the  le- 
gatee should  forfeit  money  which  he  can  enjoy,  because, 
instead  thereof,  he  might  have  elected  to  take  land  which 
he  cannot  enjoy." 

The  disabilities  of  alienage  may  be  removed  partially, 
by  a  grant  of  letters  of  denization  from  the  crown,  or 
wholly,  by  an  act  of  Parliament,  investing  the  alien  with 
the  rights  and  privileges  of  a  British  subject.  A  denizen 
may  hold  land  which  he  takes  by  act  of  the  party,  and 
even  those  which  devolve  to  him  by  act  of  law,  except,  of 
course,  that  he  cannot  claim  by  descent,  from  or  through 
his  father,  if  an  alien  (p).  In  the  case  of  Poudrin  v. 
Gowdey  (9),  it  was  decided  by  the  Master  of  the  Rolls, 
that  letters  of  denization  have  a  retrospective  operation, 
enabling  the  grantee  to  hold  lands  antecedently  acquired ; 
the  effect  being  to  relinquish  the  crown's  rights  in  regard 
to  such  lands,  and  confirm  the  inchoate  title  of  the  alien 
thereto.  Such  grants,  it  seems,  expressly  authorize  the 
denizen  to  hold  lands  theretofore  granted,  and  the  form 
has  been  in  use  ever  since  the  reign  of  Elizabeth. 

An  act  of  naturalization  is  always  so  framed  as  not  to 
render  valid  antecedent  conveyances  of  the  alien,  the 
terms  of  the  enactment  being,  that  he  Maff  he  and  is 
henceforth  naturalized  &:c.  (r). 

Another  disqualification,  which  the  policy  of  the  law. 


Actiof  natanl- 
ization  not  re- 
troipectiTe. 


As  to  devisee 


(p)  Mr,  JuBtice  Blaektione  (1 
Comm.  379)  lays  it  down  broadly, 
that  an  alien  cannot  take  by  inhe- 
ritance, on  the  ground  that  hia  pa- 
rent, through  whom  he  must  claim, 
being  an  alien,  had  no  inheritable 
blood :  but  the  reason  is  not  co-ex- 
tenfliye  with  the  position;  for  cases 
may  be  suggested,  in  which  it  would 
notbeappUcable;  for  instance,  sup- 
pose A.  (fiither)  a  denicen,  and  B« 


(his  eldest  or  only  son,)  also  a  deni- 
zen, the  &ther  dies  intestate  seised 
of  lands  in  fee-simple,  such  lands 
would  unquestionably  descend  to  B. 
See  Sir  Matthew  HMs  judgment  in 
CoUingtpood  y.  Pace^  1  Vent.  317; 
which  contains  much  learning  in 
relation  to  aliens. 

{q)  3  My.  &  K.  383. 

(  r)  Fish  Y.Ekm,  2  Mer.  431. 
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in  its  wholesome  anxiety  to  remoYO  temptations  to  per- 

jQiT,  has  created,  arises  from  the  &ct  of  the  deyisee  or  >pdiyciw  to 

•ttestxng  wit* 

legatee  being  made  an  attesting  witness  of  the  will.  It  mm. 
is  obvioQS  that  nothing  conld  be  more  dangerous  than  to 
allow  a  will  to  be  supported  by  the  testimony  of  persons 
who  are  beneficially  interested  in  its  contents.  When, 
therefore,  the  Statute  of  Frauds  required  to  the  validity 
of  a  devise  of  land,  that  it  should  be  attested  by  crediUe 
witnesses,  persons  having  a  beneficial  interest  under  the 
will  were  held  not  to  sustain  this  character ;  and,  accord- 
ingly, a  will  of  freehold  estate  attested  by  such  persons 
was  invalid ;  and  that,  too,  not  only  as  to  the  part  which 
created  the  interest  of  the  attesting  witness,  but  in  regard 
to  the  whole.     In  applying  this  principle  it  was  long  a  Period  of  ere- 

QlbUltT* 

question,  wlxether  the  witness  could  be  rendered  compe- 
tent by  destroying  his  interest  by  means  of  a  release  or 
payment  before  his  examination,  in  other  words,  whether 
the  credibility  of  the  witnesses  was  to  exist  at  the  period 
of  the  attesting  act,  or  of  the  judicial  inquiry  into  its 
sufficiency.  Against  the  latter  hypothesis  Lord  Camden^ 
in  the  case  of  Doe  d.  Hindson  v.  Hersey  («),  made  an  able 
and  energetic  protest.  '^  A  will,"  said  his  Lordship,  *^  is 
often  execnted  suddenly  in  a  last  sickneee,  and  sometimes 
in  the  article  of  death,  and  a  great  question  to  be  asked 
in  such  cases  is,  whether  the  testator  were  in  his  senses 
when  he  made  the  will,  an(/,  consequently^  the  time  of  the 
execution  is  the  critical  moment  which  required  guard  and 
pi^otection.  What  is  the  employment  of  the  witnesses?— 
it  is  to  attest,  and  to  judge  of  the  testator's  sanity  when 
they  attest ;  and  if  he  is  not  capable,  they  ought  to  refuse 
to  attest.  In  some  cases  the  witnesses  are  passive ;  here 
they  are  active,  and,  in  truth,  the  principal  parties  to  the 
transaction ;  the  testator  is  intrusted  to  their  care." 

(»)  4  Bum's  Eod.  Law,  27. 
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The  doctrine  contended  for  by  this  distinguished  judge 
seems  eventually  to  have  prevailed  (/),  and  is  evidently 
more  reasonable  than  the  alternative  rule,  which  would 
have  led  to  this  absurd  and  mischievous  consequence,  that 
a  will  might  have  been  invalidated  by  the  subsequent  con- 
duct of  a  witness  affecting  his  credibility  of  character, 
and  occurring,  it  might  be,  after  the  death  of  the  testator^ 
when  there  was  no  possibility  of  repairing  this  disaster  to 
the  wilL 

It  was  soon  found  that  the  holding  a  will  of  freeholds 

to  be  invalid  on  account  of  the  existence  of  an  interest, 

however  remote  or  minute,  in  any  one  of  the  attesting 

witnesses,  was  productive  of  much  inconvenience ;  and  it 

being  apparent  that  to  render  the  witness  competent,  by 

depriving  him  of  the  benefit  which  affected  his  disinterest* 

edness,  was  far  better  than  to  sacrifice  the  entire  will, 

Stat.  25  G.  2,    the  statuto  25  Geo.  2,  c.  6,  was  passed,  which,  after  re- 

ciai  deiriies  and  citiug  the  29  Car.  2,  c.  3,  s.  5,  provided,  that  if  any  person 

testing  witness-  should  attcst  the  executiou  of  any  will  or  codicil,  to  whom 

any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment of  or  affecting  any  real  or  personal  estate, 
other  than  and  except  charges  on  lands,  tenements,  or 
hereditaments,  for  payment  of  any  debt  or  debts,  should 
be  thereby  given,  or  made,  such  devise,  &c.,  should,  so  &r 
only  as  concerned  such  person  attesting  the  executioa  of 
such  will  or  codicil,  or  any  person  claiming  under  him,  be 
^4uid  witnesses  utterly  uull  and  void ;  and  such  person  should  be  admitted 

competent* 

as  a  witness  to  the  execution  of  such  will  or  codicil, 

within  the  intent  of  the  said  act,  notwithstanding  such  de- 

Creditorswhose  visc,  &c. ;  but  it  was  cuacted,  (section  2,)  that  in  case  by 

debts  are  charg- 
ed, good  wit-     any  will  or  codicil  any  lands,  tenements,  or  hereditamentSr 

were  or  should  be  charged  with,  any  debt  or  debts,  and 

any  creditor,  whose  debt  was  so  charged,  had  attested,  or 

(0  Bn)ffr<m  T^  Winder^  2  Ved.  jnn.  036. 
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should  attest,  the  exeention  of  such  will  or  codicil,  every  chaptkk  t. 
such  creditor,  notwithstanding  such  charge,  should  be  ad- 
mitted as  a  witness  to  the  execution  of  such  will  or  co- 
dicil, within  the  intent  of  the  said  act.  Sects.  3,  4,  &  5, 
relate  only  to  wills  made  on  or  before  the  24th  of  June, 
1752,  and  the  remaining  sections  are  not  very  important. 

On  this  statute  the  following  points  were  decided:  PMntideoided 
1st.  That  it  extended  exclusively  to  persons  beneficially  ^ 
interested,  and  not  to  a  devisee  or  executor  in  trust  {u). 
2dAIj.  That  it  applied  only  where  the  witness  took  a  direct 
interest  under  the  will,  and  not  where  his  interest  arose 
consequentially.  Thus,  in  ffatjield  v.  TAarp  (.r),  where  one 
of  the  three  attesting  witnesses  to  a  will  was  the  husband 
of  a  devisee  in  fee  of  a  freehold  estate,  and  would,  jure 
nxoris,  have  derived  an  interest  in  the  devised  lands ;  it 
was  held  that  the  devise  was  not  within  the  statute,  and 
consequently  that  the  attestation  was  insufficient.  Srdly. 
That  the  act  did  not  apply  to  wills  of  personal  estate;  for 
as  such  wills  did  not  require  an  attestation  at  all,  there 
was  no  ground  for  invalidating  the  gift  to  the  witness  (y); 
bnt  the  writer  understands  that  it  has  been  decided,  in 
regard  to  wills  of  freehold  lands,  in  a  case  which  is  not 
yet  reported,  that  the  fact  that  the  legatee  witness  was 
not  wanted  to  make  up  the  statutory  number,  (there 
being  three  others,)  did  not  support  the  gift  to  such 
supernumerary  witness.  By  the  recent  act  of  the  1st  of 
Vict.  c.  26,  the  legislature  has  adopted  the  principle,  and 
extended  the  operation,  of  the  enactments  in  the  statute 


{u)Anm.  1  Mod.  107;  Lowe  v.  W.  200  ;OoodtUle  v.  JFelfordyDoug. 

JoHife,  1  Black.  366 ;  HoU  v.  7^-  139. 

rtll^  1  Barn.  K.  B.  12;  BaUison  v.  («)  5  Bam.  &  Aid.  589. 

Brmiey,  12  East,  250;  Phipps  y.  (y)  Emanuel  v.  Constable,  3  Ru88. 

Pitcher, 6  Taunt. 220  ;S.ai  Madd.  436;  Brett  v.  Brett,  1  Hagg.  58,  n. ; 

144.    See  also  Gou  v.  TVae^,  I  P.  FoOer  y.  Banhury,  3  Sim.  40. 

VOL.  I.  F 
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Stat.  1  Vict. 26.  Colonies  in  America.)     Sect.  14,  provides,  That,  if  anv 

Wm  not  to  be  '  9  f  *-9  9  j 

▼Old  on  account  person  who  shall  attest  the  execution  of  a  will,  shall  at 

of  incompeten-     ,1..  j»i  ^i^*  .^ 

cy  of  attesting    the  time  of  the  execution  thereof,  or  at  any  time  after* 

witness 

wards,  be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not  on  that  account 
be  invalid. 
Gift  to  an  at-         Scct.   15,  That  if  auv  person  shaU  attest   the    exe- 

testing  witness,  •  /•  mi  1  1  •<•  1       •■         1 

or  wife  or  bus-   cutiou  of  any  Will  to  whom,  or  to  whose  wife  or  husband, 
to  be  Toid.     '  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, of  or  affecting  any  real  or  personal  estate, 
(other  than  and  except  charges  and  directions  for  the 

• 

payment  of  any  debt  or  debts,)  shall  be  thereby  given  or 
made,  such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, shall,  so  far  only  as  concerns  such  person  at- 
testing the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person, 
or  wife  or  husband,  be  utterly  null  and  void ;  and  such 
person  so  attesting  shall  be  admitted  as  a  witness  to  prove 
the  execution  of  such  will,  or  to  prove  the  validity  or  inva- 
lidity thereof,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  mentioned  in  such  will. 
Creditor  attesu      Scct.  16,  That  in  case  by  any  will,  any  real  or  per- 

ing  to  be  ad-  ^         ^  f  * 

mittedawit-     soual  estatc  shall  be  charged  with  any  debt  or  debts, 

and  any  creditor,  or  the  wife  or  husband  of  any  creditor, 
whose  debt  is  so  chaiged,  shall  attest  the  execution  of 
such  will,  such  creditor,  notwithstanding  such  charge, 
shall  be  admitted  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

Ezecator  to  be       Sect.  17,  That  no  persou  shall,  on  account  of  his  being 

admitted  a  wit- 

ness.  an  executor  of  a  will,  be  incompetent  to  be  admitted  a 

witness  to  prove  the  execution  of  such  will,  or  a  witness 
to  prove  the  validity  or  invalidity  thereof. 

Remarki  upon        Thcsc  cuactmeuts,  it  will  be  observed,  extend  the  dis- 
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qualification  to  take  beneficially  under  the  will,  to  the 
bosband  and  wife  of  the  attesting  witness,  to  whom  (we  ^,^1^^^. 
have  seen,)  the  statnte  of  25  Geo.  2,  did  not  apply,  and  ""•*•• 
also  to  wills  of  eveiy  description ;  the  act  having,  by  as- 
similating the  execution  of  wills  of  real  and  personal 
estate,  destroyed  all  ground  for  distinguishing  between 
th^n  in  regard  to  this  point.     In  allowing  an  attesting 
witness  to  be  appointed  executor,  whether  he  be  or  be 
not  in  terms  made  an  executor  in  trust,  r^ard  is  evi- 
dently had  to  the  statute  of  1  Will.  4,  c.  40,  which,  it  will  Ezeeator  now 
be  remembered,  precludes  executors  from  claiming  by  S^dS^o^do? 
virtue  of  their  office,  the  beneficial  interest  in  the  undis-  p*"°°**^- 
poBed  of  personal  estate  of  their  testator,  to  which,  by 
the  pre-existing  law,  an  executor  was  entitled,  where  the 
will  did  not  afford  any  presumption  of  a  contrary  inten- 
tion,— ^a  point  which  was  often  difficult  of  solution. 

The  great  change,  however,  effiected  by  the  recent 
statute  in  regard  to  the  witnesses,  is  in  expressly  dispens- 
ing with  all  personal  qualifications;  but,  on  this  subject  (a 
discussion  of  which  would  be  out  of  place  here,)  the 
reader  is  referred  to  some  remarks  in  a  future  chapter 
which  treats  of  the  execution  of  wills. 

In  conclusion,  it  is  proper  to  notice  another  disability  Denie  to  heir, 
to  take  by  deyise,  which  formerly  arose  out  of  the  doc-  the  ou  iJw.  ^ 
trine^  that  where  a  title  by  descent  and  a  title  by  devise 
concurred  in  the  same  individual,  the  former  predominated, 
and  the  heir  was  in  by  descent  and  not  by  purchase;  and 
it  was  held,  that  neither  the  imposition  of  a  pecuniary 
charge  (z)^  nor  even  the  engrafting  on  the  devise  to  the 
heir  an  executory  devise  (a),  had  the  effect  of  interrupting 

{z)  Baytmoorth  r.  Pretty  Cro.  Selw.  14;  Doe  y.  Ttmifu,  1  Barn. 

£1.  833;  /S:  C.  Moore,  644 ;  Clarke  &  Aid.  530;  Manbrid^y.  Plummer, 

T.  SmUhy  1  Salk.  241.  2  My.  &  K.  93. 

(a^  Chaplin  ▼.  LerouXj  5  Mau.  & 

f2 
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the  descent.  If,  however,  the  quality  of  the  estate  which 
the  heir  took  by  the  devise  differed  from  that  which 
would  have  descended  upon  him,  he  of  course  acquired 
the  property  as  devisee.  On  this  principle  a  devise  for 
life  to  the  testator's  heir,  with  remainder  over,  conferred 
on  him  an  estate  by  purchase. 
Devises  to  tea-        3q    jf  ^  tcstator  dcviscd  freehold  lands  to  his  two 

tator  s  heir. 

daughters,  (being  his  co-heiresses  at  law,)  to  hold  to  them 
and  their  heirs,  they  ]both  took  by  purchase,  because  un- 
der the  devise  they  were  joint-tenants  and  not  co-par- 
ceners, as  they  would  have  been  by  descent  (b) ;  and  the 
rule  was  the  same  if  the  devise  were  to  them  as  tenants 
in  common;  a  tenancy  in  common  (though  making  some* 
what  a  nearer  approach  to,)  being  different  from  an  estate  in 
co-parcenary  (c).  Of  course  a  devise  to  one  of  several 
co-heirs  or  co-heiresses  made  the  devisee  a  purchaser  (d). 
Whether  the  doctrine  in  question  extended  to  testa- 
mentary appointments  was  a  point  of  some  nicety,  and  oc- 
casioned much  discussion  (^),  into  which,  however,  it  is 
not  now  proposed  to  enter,  as  questions  of  this  nature 
cannot  arise  under  any  will,  future  or  recent;  the  statute 
stat.3&4  wm.  of  3  &  4  Will.  4,  c.  106,  s.  3,  having  provided  that,  when 
3,  making  heir,  any  land  shall  have  been  devised  by  any  testator  who 

devisee  a  par- 

chater.  shall  die  after  the  31st  day  of  December,  1833,  to  the 

heir,  or  to  the  person  who  shall  be  the  heir  of  such  testa- 
tor, such  heir  shall  be  considered  to  have  acquired  the 
land  as  a  devisee,  and  not  by  descent. 

(h)  Cio.  £1.  4(31.  sea,  2  Black.  187 ;  LangUyY.  Sn^, 

(c)  Beaf's  case,  1  Leon,  112,  315.  7  J.  B.  Moore,  165 ;  2  Sag.  Pow.  6th 

\d  )  Co.  Litt.  163.  b.  ed.  p.  20. 
(e)  See  Hura  v.  Earl  of  Winchd- 
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EXECUTION  AND  ATTESTATION  OF  WILLS  MADE  BEFORE 

THE  YEAR  1838. 


Section  I. 
As  to  Freeholds  of  Inheritance. 
The  5th  section  of  the  Statute  of  Frauds  (29  Car.  2,  Enictment  in 

the  Statute  of 

c.  3)  required  that  all  devises  and  bequests  of  any  lands  FraudB,attothe 
or  tenements  devisable  either  by  force  of  the  Statute  of  wuk. 
Wills,  or  by  that  statute,  or  by  force  of  the  custom  of 
Kent,  or  the  custom  of  any  borough,  or  any  other  parti- 
cular custom,  should  be  in  writing  and  signed  by  the  party 
so  devising  the  same,  or  by  some  other  person  in  his  pre- 
sence and  by  his  express  direction,  and  should  be  attested 
and  subscribed  in  the  presence  of  the  said  devisor,  by 
three  or  four  witnesses. 

The  first  inquiry  suggested  by  this  enactment  is,  what  Mark,  a  sum. 
amounts  to  a  "  signing"  by  the  testator?     It  was  decided  ^'^  ■"««"n8» 
that  a  mark  was  sufficient,  and  that,  notwithstanding  the 
testator  was  able  to  write  {a).     At  one  time  it  appears  — leaUng,  not. 
to  have  been  thought,  that  even  sealing  alone,  without 
signing,  would  suffice  {b) ;  the  contrary,  however,  is  indis- 
putable ;  not  indeed  from  positive  decision,  but  from  the 
unanimous  opinion  of  every  Judge  who  has  referred  to  the 

(a)  Tojflor  t.  Dening^  3  Ner.  &         (5)  See  Lenu^n^  y.  Stanley ^    3 
Per.  228  ;  8,  C.  nom.  Baker  y.  Dm-      Ley.  1. 
ing^  8  AdoL  &  EU.  94. 
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point,  from  Lord  Chief  Baron  Parker  and  his  coadjutors 
in  the  case  of  Smith  v.  Evans  (c\  (though  the  learned 
Chief  Baron  on  another  occasion  ((f),  erroneously  supposed 
it  to  have  been  decided  the  other  way,)  down  to  Lord 
Eldon  in  the  case  of  Wright  v.  Wakeford  {e). 
One  signature  One  siguaturc  of  course  is  sufficient,  though  the  will  be 
Bufficicnt.         contained  in  several  sheets  of  paper ;  and  even  where  the 

testimonium  at  the  end  referred  to  the  preceding  sheets 
as  subscribed  by  the  testator,  the  fact  of  those  sheets 
being  omitted  to  be  signed,  was  held  not  to  affect  the 
validity  of  the  will,  as  the  testator  evidently  intended 
the  signing  and  sealing  of  the  last  sheet,  to  apply  to 
the  whole  (/).  It  was  immaterial  under  the  Statute  of 
Frauds,  in  what  part  of  the  will  the  testator's  name  was 
written  {g) ;  and  where  the  whole  will  was  in  the  testa- 
Ab  to  position    tor's  handwriting,  the  name  occurring  in  the  body,  as  the 

usual  exordium — "  I,  A.  B.,  do  make"  &c.,  waa  decided  to 
be  a  sufficient  signing  (A).  But  the  signature,  whatever 
were  its  local  position,  must  have  been  made  with  the  de- 
sign of  authenticating  the  instrument ;  for  it  should  seem, 
that,  if  the  testator  contemplated  a  further  signature  which 
he  never  made,  the  will  must  be  considered  as  unsigned  (t); 
though  it  should  be  observed,  that  in  Right  v.  Price  the 
point  was  not  decided ;  and  the  reasoning  seems  only  to 
apply  where  the  intention  of  repeating  the  signature,  re- 
mained to  the  last  unchanged;  for  a  name  originally  vmtten 

(c)  1  Wils.  313.  9,  S.  a  ;  Cook  v.  Putwm^  Pre.  Ch. 

(d)  Mis  v.  Smith,  1  Ves.  jun.  12.  184.  See  also  HUkm  v.  King,  3  Ler. 

(e)  17  Ves.  458.  86;    Grc^son  v.  Atkintony  2  Yes. 
(/)  Wifuor  Y.  PraUy  5  Moore,  sen.  464;  Oolei  v.  TVeco^iek,  0  Ves. 

484  ;  S.C,2  Brod.  &  Bing.  650.  249. 

Of)  This,  it  will  be  remembered,  (t)  Right  v.  Priee,  leasee  of  Gator, 

is  altered  by  the  recent  statute  as  to  Dougl.    241.     See  also    Or^n  ▼. 

wills  made  since  1837.  Griffin,  4  Ves.  197,  n.;  Colea  v.  TVe- 

(A)  Lemayne  v.  Stanley ,  3  Lev.  1 ;  cothicky  9  Ves. 249;  Walker  y.  fVal- 

Freem.  538;  1  £q.  Ca.  Ab.  403,  pi.  ker,  1  Mer.  503;  and  case^  cited  post. 
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with  such  design  might  afterwards  be  adopted  by  a  testator 
as  the  final  signature ;  and  such,  it  is  probable,  would  be 
the  presumed  intention,  if  the  testator  acknowledged  the 
instrument  as  his  will  to  the  attesting  witnesses,  without 
alluding  to  any  further  act  of  signing. 

It  will  be  obserred,  that  the  testator  is  merely  re-  PabUatioD, 
quired  by  the  rtatute,  to  «sign;»  but  it  was  formerly  l^"^^' 
conffldered,  that,  independently  of  this  enactment,  publi- 
cation was  necessary  to  complete  the  testamentary  act. 
Lord  Hardvncke^  in  particular,  in  the  case  of  Ro9s  t. 
Ewer  (At),  strenuously  insisted  on  the  necessity  of  a  will 
of  freehold  lands  being  published.  On  the  other  hand, 
in  the  case  of  Moodie  v.  Reid  (/),  Lord  C.  J.  Gibbs  ex- 
pressed a  decided  opinion,  that  publication  was  not  an 
essential  part  of  a  will;  not  being,  as  he  conceived,  neces- 
sary to  devises  by  custom  at  common  law,  nor  made  so 
by  the  statutes  of  HeiL  8  and  Charles  2;  and  subsequent 
Judges  have  virtually  adopted  the  latter  opinion,  they 
having  (as  we  shall  presently  see,)  decided  that  a  will  of 
freehold  lands  may  be  duly  executed  by  a  testator  with- 
out any  formal  recc^nition  of,  or  allusion  to  the  testa- 
mentary act ;  indeed,  without  his  uttering  a  syllable  de- 
claratory of  the  nature  of  the  instrument. 

Another  question  was,  whether  the  attesting  witnesses  Acknowiedg- 
ought  to  see  the  testator  actually  sign,  or  whether  his  ac-  tm  before 
knowledgment  of  the  signature  was  sufficient;  as  to  which  iicient   ' 
it  was  decided,  not  only  that  an  acknowledgment  would 
suffice,  but  that  it  might  be  made  before  each  witness  se- 
parately, and  need  not  take  place  in  the  simultaneous 
presence  of  all.    The  point,  though  doubted  in  some  of  the 
early  cases  (m),  was  decided  by  Sir  Joseph  Jekyl,  M.  R., 

(it)  3  Atk.  156.  184,  and  Dwmer  v.  ThwUnd^  2  P. 

(0  7  Taunt.  361.  W.  506. 

(»)  Cook  Y,  ParionSy  Pi€C.  Chan. 
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Acknowledg- 
ment before 
each  witness 
sufficient. 


What  amounted 
to  an  acknow* 
ledgment. 


in  the  case  of  Smith  v.  Codron  (n),  where  A.  signed  and 
published  a  will  in  the  presence  of  two  witnesses,  then  a 
third  person  was  called  in,  to  whom  the  testator  shewed 
his  name,  telling  him  that  was  his  hand,  and  bidding  him 
witness  it,  which  the  witness  did  in  the  testator's  pre- 
sence, who,  two  hours  afterwards,  told  him  that  the  pa- 
per he  had  subscribed  was  his  will;  this  was  held  to  be  a 
good  execution.  Since  this  case  the  doctrine  has  been 
confirmed  in  a  series  of  decisions,  reaching  down  to  a  veiy 
recent  period  (o). 

As  it  was  sufficient  for  the  testator  to  sign  before  some^ 
and  acknowledge  the  signature  before  the  rest  of  the 
witnesses,  so  by  necessary  consequence  an  acknowledg- 
ment before  all  was  equally  effectual.  This  was  decided 
in  the  case  of  EUis  v.  Smith  {p)  by  Lord  Hardwickcj  with 
the  assistance  of  Sir  John  Strange^  M.  R.,  Lord  C.  J. 
WiUeSy  and  Lord  C.  B.  Parker.  Lord  Hardwicke  consi- 
dered the  sufficiency  of  the  testator's  declaration,  to  have 
been  virtually  decided  by  the  cases  establishing  that  the 
witnesses  might  attest  at  different  times ;  for,  if  the  tes- 
tator signed  three  times,  there  were  three  executions,  and 
none  of  them  good. 

The  next  question  was,  what  constituted  a  sufficient 
acknowledgment  before  the  witnesses.  In  the  case  of 
Gryle  v.  Chyle  {q\  Lord  Hardwicke  doubted,  whether  it 
was  enough  for  the  testator  to  say  before  the  witness, 
"  This  is  my  will,"  without  a  resealing,  (for  the  instrument 
in  that  case  had  the  unnecessary  appendage  of  a  seal,)  or 
unless  the  testator  had  declared  it  to  be  his  handwriting; 


(n)  2  Ve6.  sen.  465. 

(o)  Stonehouse  v.  Evdyn^  3  P.  W. 
263 ;  Gra^9on  v.  Atkinson^  2  Ves.  sen. 
464;  EUis  v.  Smithy  1  Yes.  jun.  11 ; 
Ad^  V.  Gria,  8  Ves.  604;   fVeH- 


beech  y.  Kennedy^  1  Ves.  &  B. 
362;  Wright  y.  Wrtghi^  6  Moo.  & 
Pay.  316. 

{p)  1  Ves.  jun.  11. 

\q)  2  Atk.  176. 
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bot  the  doubt  appears  to  have  yanished  from  the  mind  of  oraptbr  ti. 
the  noble  Judge  in  the  case  of  Ellis  v.  Smith  (r),  where 
the  question  is  stated  in  general  terms  to  be,  whether  a  tes- 
tator's declaration  before  three  witnesses  that  it  is  his 
will,  was  equivalent  to  signing;  and  the  conclusion, 
therefore,  of  the  learned  Judges,  who  decided  that  case, 
in  favour  of  the  validity  of  the  will,  amounted  to  an  af- 
firmation of  the  sufficiency  of  such  a  declaration. 

Recent  adjudications  have  placed  the  point  beyond  all  witnenn  need 
donbt  by  going  much  farther;  these  cases  having  de-  ^thenatmor 
cided,  that  where  a  testator,  who  had  previously  signed  "*°  * 
his  will,  merely  requested  the  witnesses  to  subscribe  the 
memorandum  of  attestation,  though  they  neither  saw  his 
signature  nor  were  made  acquainted  with  the  nature  of 
the  instrument  they  attested,  the  will,  nevertheless,  was 
duly  executed  according  to  the  statute  (s).  **  When  we 
find,"  said  Lord  C.  J.  Tindal,  in  the  case  of  the  British 
Museum  v.  White,  **  the  testator  knew  this  instrument  to 
be  his  vnll ;  that  he  produced  it  to  the  three  persons,  and 
asked  them  to  sign  the  same ;  that  he  intended  them  to 
sign  it  as  v^tnesses ;  that  they  subscribed  their  names  in 
his  presence,  and  returned  the  same  identical  instrument 
to  him ;  we  think  the  testator  did  acknowledge  in  fact, 
though  not  in  words,  to  the  three  witnesses,  that  the  will 
was  his." 

The  next  statutory  requisition  is,  that  the  will  be  **  at-  wbat  a  BoiB. 
tested  and  subscribed"  by  three  witnesses.     A  mark  has  tion. 
been  decided  to  be  a  sufficient  subscription  {t)i  but  it  is 
never  advisable,  where  it  can  be  avoided,  (and  now  that 

(r)  1  Vea.  jun.  11.  S,  C,  7  Bing.  457 ;  Johnson  y.  John- 

(»)  British  Museum  ▼.  WhUSy  3  son,  1  Cromp.  &  Mees.  140. 
M.  &  Pay.  689;  iS:  C  6  Bing.  310;  {})  Harrison  v.  Harrison,  8  Yes. 

Wright  y.  Wright,  6  M.  &  P.  316;  185 ;  Add^  y.  Qrix,  Id.  504. 
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CHAPTER  VI.   the  axt  of  writing  is  so  common,  seldom  necessary,)  to 

employ  marksmen  as  witnesses. 
What  oonsti.         No  particular  form  of  words  was  essential  to  constitute 
dent  at^u.     ^Ji  attestation.     It  was  not  requisite  that  the  memoran- 


tion. 


dum  subscribed  by  the  witnesses  should  mention  their 
having  subscribed  in  the  presence  of  the  testator,  though 
such  fact,  of  course,  must  be  clearly  and  distinctly  proved 
by  oral  testimony,  when  the  validity  of  the  will  is  called 
in  question,  whether  the  memorandum  of  attestation  re- 
cords  it  or  not  (u).  And  even  where  the  death  of  the 
witnesses  prevents  the  obtaining  actual  proof,  a  com* 
pliance  with  the  statutory  requisition  in  all  its  parts, 
would,  it  seems,  even  in  the  absence  of  express  statement, 
generally  be  presumed  {a). 
"Presence" of      The  wiU,  it  ¥rill  be  observed,  was  required  to  be  sub- 

a  testator,  what  -t^ii  •  -^ 

amoants  to  it.    scnbcd  by  the  witnesses,  in  the  presence  of  the  testator. 

The  design  of  the  legislature,  in  making  this  requisition, 
evidently  was,  that  the  testator  might  have  ocular  evi- 
dence of  the  identity  of  the  instrument  subscribed  by  the 
witnesses ;  and  this  design  has  been  kept  in  view  by  the 
courts,  in  fixing  the  signification  of  the  word  ^'  presence," 
the  decisions  respecting  which  are  the  more  important, 
since  they  are  equally  applicable  to  wills  executed  under 
the  recent  statute;  which,  as  we  shall  presently  see,  con- 
tains a  similar  requisition.  To  constitute  ^*  presence,"  in 
the  first  place,  it  was  (and  of  course,  still  is)  essential  that 
the  testator  should  be  mentally  capable  of  recognising  the 
act  which  is  being  performed  before  him ;  for,  if  this  power 
be  wanting,  his  mere  corporal  presence  would  not  suffice. 

(«)  Hands  y.  James,  Comyn,  531 ;  Latfy  Parkjtns,  6  Dow,  202. 
Croft  V.  Pawletty  2  Str.  1109 ;  S.  C.         («)  Hands  v.  James;  Crofts  r. 

8  Yin.  Ab.  128,  pi.  14 ;  Brice  v.  Pawlett,  supra. 
SmUh,  WUles,  1 ;  Lord  Bandif  v. 
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Thus,  if  a  testator,  after  having  signed  and  published  his    cHAmk  n. 
will,  and  before  the  witnesses  subscribe  their  names,  falls 
into  a  state  of  insensibility,  (whether  permanent  or  tempo- 
rary,) the  attestation  is  insufficient  (y). 

And  the  testator  ought  not  merely  to  possess  the  Mental  oon. 
mental  power  of  recognising,  but  be  actually  conscious  of,  lentiAi. 
the  transaction  in  which  the  witnesses  are  engaged;  for 
if  a  will  were  attested  in  a  secret  and  clandestine  man- 
ner, without  the  knowledge  of  the  testator,  the  &ct  of 
hia  being  in  the  room  in  which  it  was  done  would  not 
avail  (z).  Nor,  on  the  other  hand,  would  the  circum- 
stance of  the  testator  not  being  in  the  same  room  invali- 
date the  attestation,  if  it  took  place  within  his  view. 
Thus,  in  the  case  of  Sheers  v.  Glasscock  (a),  where  the  tes- 
tator being  in  extreme  illness,  the  witnesses  after  he  had 
signed  his  will  withdrew  into  a  gallery,  between  which 
and  the  testator's  chamber  there  was  a  lobby  with  glass 
doors,  and  the  glass  broken  in  some  places ;  in  this  gal- 
lery the  vntnesses  subscribed  the  will.  It  was  proved, 
that  the  testator  might  have  seen  from  his  bed,  through 
the  lobby  and  the  broken  glass  window,  the  table  in  the 
gallery  where  the  witnesses  subscribed ;  and  this  was  ad- 
judged to  be  sufficient;  for  (it  was  observed)  the  statute 
required  attesting  in  his  presence  to  prevent  obtruding 
another  will  in  place  of  the  true  one ;  it  was,  therefore, 
enough  if  the  testator  might  see ;  it  was  not  necessaiy  that  saffident  if  the 
he  should  actually  see  the  signing ;  because,  if  that  were  hare  d^ 
the  case,  if  a  man  did  but  turn  his  back,  or  look  off,  it 
would  vitiate  a  will;  here  the  signing  was  within  view  of 
the  testator;  he  might  have  seen  it,  and  that  was  enough. 

(y)  Right  v.  PricCy  Doug.  241.  (a)  2  Salk.  688 ;  ^.  C.  cit.  Garth. 

{z)  See  Longford  v.  ^re,  1  P.      81. 
W.740. 
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witnesses  need 
not  be  in  same 
honae. 


Mere  oontignity 
not  suflGicient,  tf 
the  testator's 
▼iew  be  inter- 
lupted. 


So,  in  the  case  of  Davey  v.  Smith  (A),  where  the  testator 
lay  in  bed  in  one  room,  and  the  witnesses  went  through  a 
small  passage  into  another  room,  and  there  subscribed  their 
names  on  a  table  in  the  middle  of  the  room  and  opposite 
to  the  door,  and  both  that  door,  and  the  door  of  the  room 
where  the  testator  lay,  were  open,  so  that  he  might  have 
seen  them  subscribe  their  names  if  he  would;  this  was 
held  to  be  sufficient,  though  there  was  no  proof  that  the 
testator  did  see  them  subscribe.  And  in  the  preceding 
case,  it  was  said  per  curiam^  that  if  the  witnesses  sub- 
scribe their  names  in  the  same  room  where  the  testator 
lies,  though  the  curtain  of  the  bed  be  drawn  close,  it  is  a 
good  subscribing,  because  it  is  in  his  power  to  see  them, 
and  what  is  done  shall  be  construed  to  be  in  his  presence. 

It  is  not  even  necessary  that  the  testator  should  be  in 
the  same  house  with  the  witnesses;  for,  in  Casson  y. 
Dade  (c),  where  a  feme  coverte  having  power  to  make  a 
writing  in  the  nature  of  a  will,  ordered  such  an  instru- 
ment to  be  prepared,  and  went  to  her  attorney's  office 
to  execute  it ;  but,  being  asthmatical,  and  the  office  very 
hot,  she  retired  to  her  carriage  to  execute  the  will,  the 
witnesses  attending  her ;  after  having  seen  the  execution, 
they  returned  into  the  office  to  subscribe  it,  and  the  car- 
riage was  put  back  to  the  window  of  the  office,  through 
which,  it  was  sworn  by  a  person  in  the  carriage,  the  tes- 
tatrix might  have  seen  what  passed ;  Lord  Thurhw  was 
of  opinion  that  the  will  was  well  executed. 

Upon  the  same  principle  it  is  clear,  that  the  mere  con^ 
tiguity  of  the  places  occupied  by  the  testator  and  the  wit- 
nesses respectively  will  not  suffice,  if  the  testator's  view 
of  the  witnesses' proceedings  is  necessarily  obstructed. 


(ft)  3  Salk.  395.  (c)  1  Bro.  C.  C.  99 ;  S.  C.  Dick.  686. 
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Thus,  in  Ecdestan  v.  Petty  (rf),  where  the  witnesses  proved 
that  the  testatrix  signed  the  will  in  her  bed-chamber,  and 
thej  subscribed  it  in  the  hall,  and  it  was  not  possible 
from  her  chamber  to  see  what  was  done  at  the  table  in 
the  hall,  there  being  a  passage  and  eight  or  ten  turning 
stairs  between  those  places,  the  will  was  held  not  to  be 
duly  attested. 

And  it  was  not  enough,  that  in  another  part  of  *  the  Testator  miut 
same  room  the  testator  might  have  perceived  the  wit-  teebg  in  Ms 

.-     .       1  .  XI  -A*  i_  1 J         1.         A     J    •ct««l  position. 

nesses,  i^  m  his  actual  position  he  could  not.  And 
therefore,  in  the  case  of  Doe  d.  Wright  v.  Manifold  (^), 
where  the  testator  was  in  bed  in  a  room,  from  one  part 
of  which  he  might,  by  inclining  his  head  into  the  passage, 
have  seen  the  witnesses  attest  the  will,  but  not  in  the 
situation  in  which  he  was,  the  attestation  was  decided 
not  to  be  good.  Lord  EUenborough  said: — ^**  In  fovour  of 
attestation  it  is  presumed,  that  if  the  testator  might  see, 
he  did  see;  but  I  am  afraid,  that  if  we  get  beyond  the 
rule  which  requires  that  the  witnesses  should  be  actually 
within  reach  of  the  organs  of  sight,  we  shall  be  giving 
effect  to  an  attestation  out  of  the  devisor's  presence,  as 
to  which  the  rule  is,  that  where  the  devisor  cannot  by 
possibility  see  the  act  doing,  that  is  out  of  his  presence." 

Where  the  evidence  lEails  to  shew  in  what  part  of  the 
room  the  subscription  took  place,  it  would  be  presumed 
that  the  most  convenient  was  the  actual  spot,  and  the 
ordinary  position  of  a  table,  probable  to  have  been  used, 
would  be  taken  into  consideration  {f). 

It  is  scarcely  necessaiy  to  add,  as  a  concluding  remark 
on  this  subject,  that  the  nature  of  the  occasion  of  the  wit- 

{d)  Garth.  79;  8.  C.  Comb.  166;         (/)  WinckUtea  v.  Wauchope,  3 
1  Show.  89 ;  Ca.  T.  Holt,  222.  Russ.  444. 

(«)  1  Man.  &  Selw.  294. 
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CHAPTBR  vu   nesses'  absence,  whether  for  the  ease  or  at  the  solicita- 
tion of  the  testator  or  otherwise,  is  wholly  immaterial  (jr). 
Credibility  of         The  Statute,  it  will  be  observed,  required  the  witnesses 

to  be  "  credible,"  and  which  was  held  to  mean  such  per- 
sons as  were  not  disqualified  by  mental  imbecility,  interest, 
or  crime,  from  giving  testimony  in  a  Court  of  justice.     The 
disqualification  arising  from  interest  has  been  noticed  in  a 
former  chapter  {h).     With  respect  to  crime,  it  will  be  suf- 
ficient to  refer  the  reader  to  the  numerous  and  valuable  trea- 
tises on  evidence,  which  are  in  the  hands  of  the  profession. 
Appticabiuty  of      A  will  may  be  composed  of  several  clauses  written  at 
lererai  distinct  distiuct  iutcrvals,  aud  one  memorandum  of  attestation 
^     ^  *      '  subscribed  to  any  part  may  apply  to  the  whole,  including 

as  well  what  was  long  before  written  as  what  had  been 
recently  added,  though  the  antecedent  part  bears  a  dif- 
ferent date  from,  and  is  complete  in  itself  independently 
of,  the  latter  (e). 
—several  testa-  And  the  samc  general  doctrine  applies  to  a  will  whose 
men     piqpen»  ^^jj^^jj^-g  ^^  distributed  through  several  sheets  of  paper, 

which  would  be  adequately  attested  by  a  single  memo- 
randum, provided  all  the  detached  parts  were  present 
when  the  act  of  attestation  took  place;  and  which  &ct 
it  seems  would  be  presumed,  unless  the  contrary  were 
distinctly  proved  (A:),  as  would  also  that  of  the  attestation 
being  intended  to  apply  to  the  whole. 
— to  wiu  and         The  presumptiou  would  be  somewhat  less  strong,  of 

codicil.  • 

course,  when  each  of  the  several  papers  has  a  distinct  in- 
dependent character,  as  where  one  is  a  will  and  the  other 
a  codicil,  or  where  they  consist  of  two  separate  codicils. 
It  was  held  under  the  devising  clause  of  the  Statute  of 

(^)  Broderid  y.  BrodeHek^  1  P.         (h)  Vide  Chap.  6  ante,  p.  62. 
W.2S9;MacheUy.  7Vff^,2Show.         (t)  OarUonY.GriftH^l  Biiit.649. 
288.  (k)  Bond  v.  SmwcO^  3  Barr.  1775. 
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Fr&ndi^  that  if  a  testator  made  a  will,  which  he  caused  to  chaftb*  n. 
be  attested  by  two  witnesses,  and  afterwards  made  a 
codicil,  which  he  also  procured  to  be  attested  by  two 
witnesses,  neither  the  will  nor  the  codicil  was  adequate  to 
the  deyise  of  freehold  lands;  for  though  the  attesting  wit- 
nesses to  the  respectiye  testamentary  papers  aggregately 
made  up  the  requisite  number,  yet,  as  the  memorandum 
of  attestation  subscribed  to  the  codicil  was  eyidently  not 
intended  to  apply  to  the  will,  it  could  not  be  so  con- 
strued (1).  I^  howeyer,  evidence  were  adduced  of  such 
an  actual  intention,  the  attestation  to  the  codicil  would 
apply  to  both  (m). 

And  here  it  will  be  proper  to  advert  to  a  point  which  has  whether  attest. 

,  ,  .  •  .  11.1  ation  of  codicil 

been  much  canvassed  m  recent  cases,  namely,  whether  a  appUes  to  pre- 
codicil  duly  attested  according  to  the  Statute  of  Frauds,  ^**"* 
communicates  the  efficacy  of  its  attestation  to  an  unat- 
tested vnll  or  previous  codicil,  so  as  to  render  effectual 
any  devise  of  freehold  estate  which  may  be  contained  in 
such  prior  unattested  instrument.  The  affirmative  has 
been  repeatedly  decided,  where  the  several  attested  and 
unattested  instruments  were  written  on  the  same  paper. 

Thus,  in  the  case  of  De  Bathe  v.  Lord  Fingal{n\  where  where  codicil 

refers  to  wiU 

a  testator  made  a  will  for  the  purpose  (among  others)  of  «ia  both  are 
appointing  guardians  to  his  children.  This  will  was  at-  paper, 
tested  by  one  witness  only.  The  testator  afterwards  ex- 
ecuted a  codicil  to  the  will,  written  on  the  same  sheet  of 
paper,  and  attested  by  three  witnesses,  and  which  was 
declared  to  be  a  codicil  to  his  will  thereunto  annexed. 
The  attestation  was  held  to  apply  to  the  will,  so  as  to 
constitute  it  a  good  testamentary  appointment  of  guar- 
dians within  the  statute  of  12  Car.  2,  c.  24,  which  required 

(0  Lea  V.  24»,  Carth.  36.         (m)  Bendy.  SeatoeU^  3  Burr.  1776. 

(n)  16  VcB.  167. 
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that  the  appointment  should  have  been  signed  in  the  pre- 
sence  of  two  witnesses. 

So,  in  the  case  of  Doe  d.  Williams  v.  Evans  (b),  where 
A.  made  a  will  professing  to  devise  freehold  property, 
but  which  was  neither  signed  nor  attested,  though  an  at- 
testation clause  was  drawn  out ;  a  fortnight  afterwards  a 
codicil  was  written  below  this  clause  on  the  same  sheet 
of  paper,  in  the  foUowing  terms :— "  I,  A.,  make  a  codicil 
to  the  foregoing  will,  and  thereby  ordain  that  my  wife 
B.,  be  entitled  to  £200  of  my  property  in  case  she 
marry."  (There  was  no  date.)  It  was  signed  by  the 
testator  and  attested  by  three  witnesses,  who  simply 
wrote  their  names  under  the  word  "Witness.**  The 
Court  of  Exchequer  held,  that  the  execution  and  at- 
testation applied  to  the  whole  of  what  was  on  the 
paper;  and,  consequently,  that  the  will  was  duly  attested 
for  the  devise  of  freeholds.  The  learned  Barons  relied 
much  on  the  case  of  CarleUm  v.  Griffin^  and  on  the  cir- 
cumstance of  the  codicil  referring  to  the  will;  Mr.  Baron 
Bayley  observing,  that  if  the  codicil  had  not  referred  to 
the  will,  he  should  have  thought  that  it  did  not  set  up 
that  instrument. 
Whera  both  are  In  both  the  preceding  cases  the  attested  codicil  referred 
^t^rUh^t  to  the  unattested  document,  but  this  is  not  essential  where 
SST"     ^'    both  are  vnritten  on  the  same  sheet  of  paper. 

Thus,  in  the  case  of  Guest  v.  WiUasey  (p),  where  a  tes- 
tator, on  the  back  of  his  will  which  was  duly  attested, 
wrote  three  codicils  of  different  dates,  of  which  the  last 
alone  was  attested  by  three  witnesses,  and  which  did  not 
in  terms  refer  to  the  preceding  codicils,  but  merely  partially 
revoked  an  appointment  of  executors  made  by  the  second 
codicil,  it  was  held,  that  the  third  codicil  operated  as  a 

(o)  1  Cromp.  &  Mees.  42.  (jp)  12  J.  B.  Moore,  2. 
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republication,  not  only  of  such  second  codicil,  but  also  of   cHAFramvi. 
the  first,  between  the  contents  of  which  and  of  itself  there 
was  no  connexion. 

As  in  all  the  preceding  cases  the  attested  and  unattested  RamarkB  upon 
instruments  were  contained  in  the  same  paper,  possibly  cam. 
it  might  have  been  considered  that  the  memorandum  of 
attestation,  appended  to  the  posterior  document,  was  in- 
tended to  apply  to  both;  but  the  line  of  argument  adopted 
by  the  Court  of  Exchequer  in  Doe  v.  Evans  (where  it  will 
be  remembered  the  codicil  in  terms  referred  to  the  will,) 
does  not  admit  of  the  case  being  referred  to  this  principle, 
but  rather  leads  to  the  conclusion,  that  the  result  would 
have  been  the  same  if  the  unattested  will  and  the  attested 
codicil  had  been  detached;  the  only  effect  of  their  being 
united  in  the  same  paper  being,  to  render  unnecessaiy  any 
express  reference  to  the  unattested  document  for  the  pur- 
pose of  identifying  it.  And  the  observations  which  fell 
from  the  Court  of  King's  Bench  in  the  more  recent  case 
of  Utterton  y.  Robins  (9),  indicate  a  stcong  inclination  in 
that  Court  to  a  similar  opinion.  These  authorities  shew 
that  no  reliance  is  to  be  placed  on  the  early  case  of 
AUometf-General  y.  Baines  (r),  where  a  testator  made  a 
will  in  his  own  handwriting,  but  without  witnesses,  and 
afterwards  made  a  codicil,  wherein  he  recited  and  took 
notice  of  the  will,  which  codicil  was  subscribed  by  four 
witnesses,  and  it  was  treated  as  clear  by  the  Lord 
Chancellor,  that  the  will  was  inoperative  to  devise  free- 
hold lands. 

It  should  seem,  however,  that  where  the  attested  co-  whm  an  at. 
dicil  is  detached  from  and  does  not  refer  to  the  unattested  refen  to  the 
will  or  previous  codicil,  it  will  not  have  the  effect  of  t^^Tx^V^ 

t^ted  codicil. 

{q)  2  Adol.  &  £U.  423.  (r)  Pre.  Ch.  270;  S.  C.  3  Ch.  Rep.  160. 
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cHAiTB»Ti.  curing  the  defective  execution  of  such  prior  testamentary 
document. 

Thus,  in  the  case  of  Uttertan  v.  Robins  {8\  where  a 
testator,  by  several  unvritnessed  memorandums,  subsequent 
to  his  will,  (which  was  duly  attested,)  left  a  freehold 
house,  which,  among  other  estates,  he  had  acquired  since 
the  date  of  the  will,  to  his  daughter,  and  afterwards 
made  the  following  codicil,  which  was  duly  attested: — 
'^  I  make  this  a  further  codicil  to  my  will :  I  give  and 
devise  all  real  estates,  purchased  by  me  since  the  execu* 
tion  of  my  said  vdll,  to  the  trustees  therein  named,  their 
heirs,  &c.,  to  the  uses  and  upon  the  trusts  therein  ex- 
pressed, concerning  the  residue  of  my  real  estates;"  it 
was  held,  that  the  house  passed  to  the  trustees  and  not  to 
the  daughter. 

In  this  case  the  language  of  the  second  codicil  seemed 

to  repel  the  supposition,  that  the  testator  intended  the 

estates  purchased  since  the  execution  of  the  vrill  to  pass 

Whether  the     by  the  prior  codicil;  unless,  indeed,  when  he  speaks  of 

**  will "  in» 

dudes  a  codidi  his  ^^  will,"  he  is  to  be  understood  as  referring  to  all  the 

prior  testamentary  documents,  including  the  unattested 
codicil,  according  to  the  principle  laid  dovni  by  Sir  L. 
Shadwell  in  the  case  of  Gordon  v.  Lord  Reatf  (<),  where  a 
testator,  by  a  second  codicil,  (which  was  duly  attested,) 
after  reciting  his  will  (which  was  also  duly  attested)  by 
date,  expressly  confirmed  all  his  provisions  and  bequests 
in  it  in  favour  of  a  certain  individual;  and  the  Vice-* 
Chancellor  was  of  opinion  that  this  confirmation  had  the 
effect  of  entitling  her  to  the  benefit  of  a  charge  created 
on  his  freehold  estates,  by  a  prior  unattested  codicil^  on 
the  ground  that  the  second  codicil  amounted  to  a  repub* 

(«)  2  Adol.  &  EU.  423. 
(0  5  Sim.  274.  See  also  QroOk  v.  MaedouaU,  4  Yes.  610,  stated  post. 
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lication  (u)  of  the  first.  *^  The  first  codicil,"  said  his  cHAmm  n. 
Honor,  ''  is  part  of  the  will,  and  if  the  second  codicil  is  a 
republication  of  the  will,  it  is  a  republication  of  eyery  thing 
that  is  part  of  the  will.  The  second  codicil  does  refer  to 
the  will,  it  ratifies  and  confirms  the  will,  and  every  thing 
that  is  part  of  it." 

Of  course  a  testator  may  so  constract  his  disposition  BeffBnnoeto 

*^  estriiig&c  doca- 

as  to  render  it  necessary  to  have  recourse  to  some  docu^-  m«Btt  aiiow- 
ment,  (as  to  any  other  extrinsic  matter,)  in  order  to  eluci- 
date or  explain  his  intention.  As  where  a  person  by  his 
will  devises  all  the  lands  which  were  conveyed  to  him  by 
a  certain  indenture,  (specifying  the  deed,)  or  devises  lands 
to  the  uses  declared  by  a  particular  indenture  of  settle^ 
ment,  it  is  clear  that  the  indentures  so  referred  to  may 
be  consulted  for  this  purpose,  without  violating  the  prin^- 
ciple  of  the  enactment,  which  requires  an  attestation  by 
witnesses,  the  testator's  intention  to  adopt  the  contents  of 
such  instroment  being  manifested  by  a  will  duly  at- 
tested (v) ;  and  it  would,  it  is  conceived,  be  immaterial 
whether  the  paper  so  referred  to  was  in  the  testator's 
handwriting,  or  in  that  of  any  other  person,  and  whether 
it  professed  to  be  testamentary  or  not,  as  it  founds  its 
claim  to  be  received  as  part  of  the  will,  not  on  its  ovra 
independent  efficacy,  but  on  the  fact  of  its  adoption  by 
the  attested  will.  But  whatever  be  the  precise  nature  of 
the  document  referred  to,  it  must  be  clearly  identified  as 
the  instrument  to  which  the  wiU  points.  In  the  case  of 
DiUon  V.  Harris  (.r),  a  paper  was  rejected  on  account  of 
a  defect  of  identification.  The  testator  had  by  his  will 
referred  to  a  certain  paper,  as  being  in  the  handwriting 
of  the  devisee,  and  which  he  stated  himself  to  have  placed 

(«)  As  to  the  general  doctrine  of     2  Yes.  jnn.  204 ;  also  Molinews  T* 
republication.  Tide  post.  Chap.  8.         McRneux^  Cro.  Jac.  144. 
(«)  See  Habergham  r.  Fineeni,         (x)  4  Bligh,  N.  S.  329. 
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cHAPTBEvi.   in  the  custody  of  his  executors.     And  it  was  held,  that  a 
paper  found  in  the  testator's  custody,  and  which  had  not 
been  delivered  by  him  to  the  executors,  was  not  suffi- 
ciently identified,  though  in  the  devisee's  handwriting,  as 
he  might  have  v^ritten  several  papers,  and  though  it  was 
in  the  testator's  custody  at  his  decease,  there  was  no  evi- 
dence of  its  having  been  in  his  custody  when  he  made  his 
wiU. 
TeBtator  cannot      Cascs  of  this  kind,  in  which  there  is  a  reference  to  an 
i^wer  himBeif    cxistiug  paper,  it  is  obvious,  stand  upon  quite  a  different 
an  imatt»8ted     footiug  from  thoso  in  which  a  testator  (as  often  occurred 

under  the  old  law,)  attempted  to  create,  by  a  will  duly 
attested,  a  power  to  dispose,  by  a  future  unattested 
codicil.  To  allow  such  a  codicil  to  become  supplementary 
to  the  contents  of  the  will  itself,  it  is  obvious,  tended  to 
introduce  all  the  evils  against  which  the  Statute  of 
Frauds  was  directed,  and,  indeed,  gave  to  the  will  an 
operation  in  the  testator's  lifetime,  contrary  to  the  funda- 
mental law  of  the  instrument.  Accordingly,  where  a  tes- 
tator by  a  will,  attested  by  three  witnesses,  devised  his  real 
estate  to  trustees,  upon  trust,  (subject  to  certain  limita- 
tions thereby  created,)  to  convey  the  same  to  such  per- 
sons, and  for  such  estates,  as  he  by  deed  or  will,  attested 
by  two  witnesses,  should  appoint ;  and  the  testator,  pro- 
fessing to  exercise  this  assumed  power,  executed  an  instru- 
ment attested  by  two  witnesses,  which  he  styled  a  deed- 
poll,  and  thereby  carried  on  the  series  of  limitations  com- 
menced in  his  vnll,  it  was  decided,  after  much  considera- 
tion, that  this  instrument  operated  as  a  codicil  to  the 
will,  and,  consequently,  was  incapable  of  affecting  the 
freehold  lands,  for  want  of  an  attestation  by  three  wit- 
nesses {y). 

{y)  Habersham  y.  Vincent,  2  Yes.      Vincent,  4  Bro.  C.  C.  353 ;  Rose  t. 
jun.  204 ;  iS.C.  nom.  Stawfidd  v.     Ounyngh<ime,  12  Yes.  29 ;    WUkki' 
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On  the  same  principle,  it  was  decided,  when  personal  chaftke  vt. 
property  was  disposable  bj  a  will  not  sufficient  in  point 
of  execution  to  operate  on  freehold  estates,  that  a  testator 
could  not  so  convert  his  real  estate  into  personalty,  by  a 
will  duly  attested,  as  to  render  it  disposable  by  an  un- 
attested codicil,  as  personal  estate  {z). 

In  one  instance  only,  and  that  founded  upon  special 
grounds,  not  interfering  with  the  principle  in  question, 
the  freehold  estate  of  a  testator  was,  under  the  Statute 
of  Frauds,  indirectly  liable  to  be  affected  by  an  unat- 
tested codicil.     This  occurred  where  a  testator  had  by  General  eharge 

of  IcfHwieB  ex* 

a  will,  duly  attested,  charged  his  real  estate  with  lega-  tendi  to  lega. 
cies;   which  charge,  it  was  held,  extended  not  merely  attested  oodictL 
to  the  legacies  bequeathed  by  that  will,   but  also  to 
such  as  were  subsequently  bequeathed  by  an  unattested 
codicil  {a). 

This  doctrine  was  considered  to  be  warranted  by  the 
rule  applicable  in  the  case  of  a  general  charge  of  debts ; 
for,  since  a  testator  may,  after  charging  his  real  estate 
with  debts,  increase  the  burthen  on  the  land  to  an  in- 
definite extent,  by  contracting  fresh  debts,  without  any 
farther  direct  act  of  oneration,  it  was  thought  that  a 
charge  of  legacies  ought,  upon  the  same  principle,  to  in- 
clude legacies  given  by  an  tmattested  codicil ;  in  short, 
that,  as  a  charge  of  debts  extends  to  aU  debts  which  may 
happen  to  be  owing  at  the  testator's  decease,  so,  a  charge 


mm  T.  Adamy  1  Ves.  &  B.  422; 
WT^taUy.Kayy  2  Myl.  &  Kee.  765. 

(r)  See  Sheddon  v.  Ooodrichy  8 
Ves.  481 ;  Hooper  y.  Goodtdny  18 
Yes.  166 ;  GaUini  v.  Nofde^  3  Mer. 
091. 

(a)  Hide  y.  Hidey  1  Eq.  Ca.  Ab. 
409 ;  iSl  (7. 3  Ch.  Rep.  83 ;  Masters 
T.  Maaers^  1  P.  W.  421 ;  S.C.2 


Eq.  Ca.  Ab.  192,  pi.  7 ;  Lord  In- 
chiquin  v.  French^  Amb.  83 ;  Brt^ 
denell  v.  BoughUmy  2  Atk.  268; 
Habergham  r,  Vincent,  2  Ves.  jun. 
204  ;S.C.3  Bro,  C. C.363  ;  Bitcie- 
ridge  v.  Ingram,  2  Ves.  sen.  652 ; 
A  a  7  Ves.  652  ;  Sheddon  v.  Oood- 
riehy  8  Ves.  481;  WHkinson  r. 
Adam,  1  Ves.  &  Bes.  445. 
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CHAPCTB  n.   of  legacies  extends  to  all  legacies  which  shall  Aen  appear 

to  be  bequeathed. 
Liimt  of  the  If,  howcYer,  a  testator,  instead  of  creating  a  general 

tendTa  general  chaige  of  Icgacics,  (IcaYing  it  to  the  ordinary  rule  to  de- 
des.b^aXd  terminc  what  are  such,)  subjected  his  freehold  estate  ex- 
ed  JSd^**"*"  pressly  to  such  legacies  as  he  should  thereafter  bequeath 

by  an  unattested  codicil,  and  direct  to  be  paid  out  of  his 
real  estate,  this  was  considered  as  amounting,  in  effect,  to 
the  reserration  of  a  power  by  will  to  chaise  the  estate  by 
an  unattested  codicil ;  and,  consequently,  the  legacies  be- 
queathed by  such  codicil  did  not  affect  the  land.  It  will 
be  perceived,  that  such  a  case  differs  from  that  of  a 
charge  of  legacies  generally,  in  this  respect,  that,  unless 
the  codicil  bequeathing  a  legacy  expressed  that  the  land 
should  be  charged  therewith,  it  could  not  be  charged; 
and,  therefore,  it  was  not  chai^eable  on  the  land  as  le- 
gacy merely,  but  by  the  special  onerating  terms  of  an  un- 
attested testamentary  instrument  {b).  If  the  testator  had 
contented  himself  with  charging  his  real  estate  with  such 
legacies  as  he  should  bequeath  by  an  unattested  codicil. 
General  charge  this  would  haYC  been  effectual.  Thus,  in  the  case  of 
beaneat^  by  Smjt  Y.  Ndsh  (c),  whcrc  a  tcstator  by  his  will  directed 
'  '  the  produce  of  real  estate,  which  he  had  devised  in  trust 
for  sale,  to  be  applied  in  payment  of  the  legacies  which 
he  might  bequeath  by  any  codicil  or  codicils  to  his  will, 
it  was  held,  that  an  annuity  given  by  an  unattested  codi- 
<«  Hereinafter/'  cil  was  a  charge  on  the  fund.  Of  course,  where  a  testa- 
tor by  his  will  charges  his  lands  with  the  payment  of  the 
legacies  thereinafter  bequeathed,  the  charge  does  not  ex- 
tend to  legacies  bequeathed  by  a  codicil  {d). 
Whether  the  It  is  to  be  observed  also,  that  a  general  charge,  either 

{b)  Rose  y.  Cur^mghame,  12  Yes.         (<f )  Btmner  y.  Bonner^  13  Yes. 
29.  d79.  See  also  Beagtm^  y.  Edridge^ 

(c)  2  Kee.  20.  1  Sim.  173. 


OF  WILLS  BEFORE  1838.  87 


CVAFm  Tl* 


of  debts  or  legacies,  onerates  the  land  only  as  an  anxiliaiy  

fund,  the  personalty  being  still  primarily  liable;  which  ^^J[!*^****^ 
ciicnmstance  has  been  so  often  mentioned  as  an  inffre^  teteiimimariix 

,  °         charged. 

dient  in  cases  of  this  nature,  as  to  suggest  a  doubt  whe-* 
ther  the  role  under  consideration  would  not  be  repelled 
by  the  absence  of  it;  though,  certainly,  the  analogy  to  a 
charge  of  debts  suggests  no  such  limitation  of  the  doctrine; 
for  if  a  person  by  his  will  charges  his  real  estate  with 
his  debts,  the  charge  will  extend  to  all  the  debts  which  he 
owes  at  his  decease,  whether  the  personalty  be  exempted 
therefrom,  or  not.  At  all  events,  it  is  clear,  that  a  testator, 
after  having  charged  his  real  estate  with  legacies,  without 
exempting  the  personal  estate  from  its  primary  liability, 
may,  by  an  unattested  codicil,  bequeath  any  portion  of  his 
personalty  exempt  from  such  liability ;  which,  of  course, 
would  have  the  same  ^ect  in  augmenting  the  burthen 
upon  the  land,  as  an  increase  in  the  amount  of  the 
legacies  (e). 

In  accordance  with  the  suggested  limitation  of  the  Smn  chaiged 
doctrine  to  legacies  payable  out  of  the  general  personal  ezdnny^ 
estate,  it  seems  to  have  been  decided,  that,  though  such  rerociaiie  by 
I^;acies,  once  chaiged  by  a  will  duly  attested,  might  be  didL 
revoked  or  modified  by  an  unattested  codicil  (/);  yet,  that 
a  sum,  whether  annual  or  in  gross,  which  was  charged 
specifically  and  exclusively  upon  land,  was  susceptible  of 
no  alteration  in  regard  to  the  subject  or  object  of  the 
devise,  by  means  of  an  unattested  codicil;  and  the  cir* 
cumstance  that  a  certain  portion  of  personalty  was  com* 
bined  vrith  the  real  estate  in  the  charge,  would  not  vary 
the  principle.     And,  therefore,  where  a  testator  devised 
an  annuity  out  of  a  certain  estate,  stocky  and  utensils^  it 
was  held  not  to  be  affected  by  an  unattested  codicil  ex- 

(0)  Coxe  v.  Bassdty  3  Yes.  155.        268 ;    AUamey-Omeral  v.  Ward, 
(/)  BntdeneUy.  Bmi^hton, 2  Aik.     3  Yes,  327. 
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cHAPCTK  VI.  pressly  revoking  it  (y).  And  even  where  a  testator  by 
a  wiU,  duly  attested,  gave  all  his  real  and  personal  estate 
to  trustees,  upon  trust,  out  of  the  rents  of  the  real  and 
the  produce  of  the  personal  estate,  to  pay  his  debts  and 
funeral  and  testamentary  expenses  and  legacies,  and,  in 
the  next  place,  to  pay  two  life  annuities ;  and  the  testa- 
tor by  a  codicil,  attested  by  one  witness  only,  revoked 
one  of  the  annuities,  it  was  held,*  that  such  annuity  con- 
tinued a  charge  upon  the  real  estate  (A).  It  seems  diffi- 
cult to  say  that  the  annuities  were  not  payable  in  the 
first  instance  out  of  the  personal  estate  (i) ;  and  in  this 
point  of  view,  the  case  stands  alone. 

But,  even  where  the  charge  on  the  land  was  confess- 
edly  auxiliary,  yet  it  seemB,  that  if  a  testator,  instead  of 
expressly  revoking  the  legacies  bequeathed  by  his  will, 
attempted  by  an  unattested  will  to  make  an  entirely  new 
disposition  of  his  freehold  and  personal  estate,  as  this 
was  operative  on  the  personalty  only,  the  legacies  con- 
tinued to  be  a  chaise  on  the  real  estate;  because  the  ef- 
fect of  what  the  testator  had  done,  was  merely  to  with- 
draw one  of  the  funds  on  which  the  legacies  were  charged, 
and  not  the  legacies  themselves  (^).  And  it  would  be  im- 
material in  such  a  case,  that  the  will  contained  an  ex- 
press clause  of  revocation  of  all  former  wills  (Z). 

(g)  Beckett  7.  Harden^  4  Mau.  &  Russ.  425. 
Selw.  1.  (jt)  Buekeridge  v.  Ingram^  2  Yes. 

{h)  Mortimer  y.   iVett^  2  Sim.  jun.  652. 
274.  (0  Sheddon  y.  Goodrich^  8  Yes. 

(0    See  Fitzgerald  y.  Field,   1  600. 
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Section  II. 
As  to  Personal  Estate  and  Copyholds. 

Nuncupative  wills  were  not  forbidden  by  the  Statute  sut.  29,  Cn. 
of  Frauds,  but  were  placed  under  such  restrictions,  as  oonoeniiiig  ' 
practically  abolished  them;  it  being  provided,  (sect.  19,)  ^JST  ^ 
that  no  nuncupatiye  will  should  be  good,  where  the  es- 
tate bequeathed  exceeded  the  value  of  thirty  pounds,  that 
was  not  proved  by  the  oaths  of  three  witnesses,  present 
at  the  making  thereof;  nor  unless  it  were  proved  that 
the  testator,  at  the  time  of  pronouncing  the  same,  did  bid 
the  persons  present,  or  some  of  them,  bear  witness  that 
such  was  his  will,  or  to  that  effect ;  nor  unless  such  nun- 
cupative will  were  made  in  the  last  sickness  of  the  de- 
ceased, and  in  the  house  of  his  or  her  habitation  or  dwell- 
ing, or  where  he  or  she  had  been  resident  for  ten  days 
or  more  next  before  the  making  of  such  will,  except 
where  such  person  was  surprised  or  taken  sick,  being 
from  his  own  home,  and  died  before  he  returned  to  the 
place  of  his  or  her  dwelling.  It  was  also  enacted, 
that  after  six  months  passed  after  the  speaking  of  the 
pretended  testamentary  words,  no  testimony  should  be 
received,  to  prove  any  will  nuncupative,  except  the  said 
testimony,  or  the  substance  thereof,  were  committed  to 
writing  within  six  days  after  the  making  of  the  said  will. 
It  was  nevertheless  provided,  that  any  soldier,  being  in 
actual  military  service,  or  any  mariner  or  seaman,  being 
at  sea,  (which  was  held  to  apply  to  seamen  on  board 
merchants'  vessels,)  might  dispose  of  his  moveables,  wages, 
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CHAPTER  VI.  and  personal  estate,  as  before  the  act.  Such  wills  have 
been  subjected  to  peculiar  regulations,  by  various  star 
tutes  (a). 

What  a  good         The  enactment  which  prohibited,  or  rather,  as  we  haye 

cxecatioii  of  a  .  ,._ 

wiu  of  penoD-  sccu,  regulated  nuncupative  wills,  was  considered  not  to 

3,pply  to  a  will  which  was  reduced  into  writing  during 
the  lifetime  and  by  the  direction  of  the  testator ;  such  a 
will,  therefore,  was  suflBlcient  for  the  disposition  of  per- 
sonal estate,  though  it  had  not  been  signed,  and  was  never 
actually  seen  by  the  testator  {b).  In  two  instances,  how- 
ever, the  legislature  imposed  additional  formalities  of  exe- 
cution, namely,  in  regard  to  estates  pur  autre  vie,  as  to  the 
devise  of  which  (though  transmissible  as  personalty,  un- 
less  where  the  heir  takes  as  special  occupant,)  the  Statute 
of  Frauds  required  three  witnesses;  and  stock  in  the 
public  funds,  which,  it  was  provided  by  certain  acts  of 
Parliament,  should  pass  only  by  wills  attested  by  two 
witnesses.  But  these  exceptions  to  the  general  rule 
were,  in  a  great  measure,  rendered  nogatory,  by  the  doc- 
trine established  by  the  case  of  Itipley  v.  Watencorth  (c), 
that  an  executor,  taking  freeholds  pur  autre  vie  as  special 
occupant,  or  even  in  the  absence  of  special  occupancy, 
under  the  statute  of  14  Geo.  2,  was  bound  to  deal  with 
them  as  part  of  the  general  personal  estate  of  the  de- 
ceased lessee,  though  bequeathed  by  a  will  not  attested  by 
two  witnesses.  The  same  principle  would,  it  is  conceived, 
apply  to  estates  pur  autre  vie  and  stock  specificaBy  be- 
queathed, which  an  executor  would  unquestionably  not  be 
allowed  to  hold,  in  opposition  to  a  specific  legatee  claim- 

(a)  26  Geo.  3,  c.  63;  32  Geo.  3,  (b)  See  AUen  Y.Mamnm^  2  H^» 

c.  34,  s.  1;  11  Geo.  4,  c.  20,  as.  48,  ^dO;  Re  Tayhr^  1  Hagg.  641. 

49,  50;  and  2  &  3  WUI.  4,  c.  40,  (c)  7  Yes.  425. 
88.  14  &  15. 
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ing  under  an.  unattested  will.    Such  a  question,  of  course,    crapts&  n. 
cannot  arise  under  a  will  which  is  subject  to  the  present 
law,  as  the  recent  statute  has  abolished  all  distinctions  in 
r^ard  to  tJie  mode  of  execution  between  the  yarious  spe- 
cies of  property. 

Although  the  law,  until  the  recent  alteration,  did  not  PrindpiM 
require  a  will  of  personal  estate  to  be  authenticated  by  d«u»ticai 
an  attestation,  or  even  by  the  signature  of  the  testator,  dkattngon the 
yet,  in  deciding  on  the  validity  of  a  will  whose  antiquity  ^^"^^ 
of  date  brings  it  within  that  law,  the  ecclesiastical 
courts  do  not  confine  themselves  to  the  mere  proof  of 
the  handwriting  of  the  testator  {d ) :  the  history  of  the 
instrument  ia  carefWlyand  dUigently  acrutinized,  and  with 
more  or  less  jealousy  in  proportion  as  its  contents  appear 
to  be  conformable  to,  or  irreconcilable  with,  the  moral 
obligations  of  the  testator,  and  any  previously  avowed 
scheme  of  testamentary  disposition.  In  tracing  such 
history,  the  custody  in  which  the  instrument  is  found  is, 
of  course,  most  important.  If  the  will  is  discovered  care- 
fully preserved  among  the  papers  of  the  testator,  or  has 
been  by  him  deposited  in  the  hands  of  a  confidential  and 
disinterested  friend,  there  is  a  strong  presumption  in  its 
favour ;  while,  on  the  other  hand,  should  it  come  out  of 
the  custody  of  a  person  who  is  interested  in  its  contents, 
suspicion  is  excited,  and  still  more,  if  (as  has  some- 
times happened,)  the  alleged  depositary  remains  in  con- 
cealment, contenting  himself  with  transmitting  the  docu- 
ment anonymously  to  some  party  interested  in  maintaining 
its  validity ;  under  such  circumstances,  indeed,  the  Eccle- 
siastical Court  has  invariably  rejected  the  alleged  testa- 
mentary paper  {e).    Nothing,  it  is  obvious,  could  be  more 

{d)  Machin  v,  Cfrindm,  2  Lee.      224. 
406;  Crisp  t.   JFa^pok,  2  Hagg.         (e)  BtOherford r.  Maule,  4  Ragg. 
531 ;  and  other  cases  cited,  4  Hagg.     213 ;  Buueli  r.  MarrkUf  1  Curt.  9. 
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CHAPTBR  Ti.  dangerous  than  to  assume  and  recognise  the  validity  of  a 
document,  thus  stamped  with  every  mark  of  suspicion,  on 
the  mere  strength  of  evidence  as  to  the  genuineness  of  the 
signature  of  the  deceased,  seeing  w^ith  how  much  skill 
and  success  handwriting  is  frequently  imitated ;  and  this 
danger,  though  diminished,  is  not  excluded  where  the  en- 
tire vrill  (not  the  signature  only,)  purports  to  be  in  the 
handwriting  of  the  deceased  (/). 
Copyhoidi  not  Copyholds  Were  held  not  to  be  within  the  clause  of 
tSe^  iw»J  the  Statute  of  Frauds,  which  required  vrills  to  be  attested 

by  three  witnesses ;  and  this  seems  to  have  been  the  re- 
sult of  the  narrow  construction  which  that  section  of  the 
statute  received  from  the  courts  of  judicature,  rather  than 
of  any  restrictive  terms  in  the  enactment  itself,  the  lan- 
guage of  which,  in  the  opinion  of  some  judges  of  later 
times,  was  sufficiently  comprehensive  to  have  warranted 
its  application  to  copyholds  ( g).  It  seems  to  have  been 
thought,  however,  that  as  copyholds  passed  by  the  sur- 
render and  will  taken  together,  and  not  by  the  vnll  alone, 
(the  will  merely  declaring  the  uses  of  the  surrender,  and 
the  effect  being  the  same  as  if  the  devisee's  name  had 
been  inserted  in  the  surrender,)  a  will  of  copyholds  was 
not  a  devise  or  bequest  of  lands  or  tenements,  vnthin  the 
5th  and  6th  sections  of  the  statute  (A).  The  consequence 
was,  that  any  instrument  which  was  adequate  to  the  tes- 
tamentaiy  disposition  of  personal  estate  v^ras  held  to  be 
sufficient  for  the  devise  of  copyholds. 
What  oonsti-  Accordingly,  not  only  did  an  unattested  writing,  signed 
personalty  and  by  the  tcstator,  Operate  as  an  effectual  devise  of  copy- 
^^^^      '        holds,  but  testamentary  papers,  neither  authenticated  by 

the  signature,  nor  even  in  the  handvmting  of  the  testator, 

(J)  Rutherford  y.  Mauie,  4  Hagg.     227 ;  7  East,  322. 
213.  (k)  See  8  East^  322. 

iff)  See  2  P.  W.  258;  1  Yea.  sen. 
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were  adjudged  to  be  sufficient,  if  reduced  into  writing  chaftbe  ▼!. 
during  the  life  of  the  testator,  by  his  direction.  And, 
though  the  ground  npon  which  copyholds  were  held,  ori- 
ginally, not  to  be  within  the  statute, — namely,  that  the 
estate  passed  by  the  combined  operation  of  the  surrender 
and  will, — did  not  apply  to  equitable  interests,  which  can- 
not be  the  subject  of  a  surrender,  yet,  the  well-known 
maxim,  equitas  sequitur  legem,  required  that  they  should 
be  governed  by  the  same  rule  (t). 

Cases,  however,  sometimes  occurred  under  the  old  law,  Af  to  inoom- 
and  may  possibly  arise  under  the  present,  in  which  some- 
thing more  than  a  mere  compUance  with  legal  require- 
ments, was  made  necessary  to  the  efficacy  of  the  will, 
by  the  testator  himself;  he  having  chosen  to  prescribe  to 
himself  a  special  mode  of  execution ;  for  in  such  case, 
if  the  testator  afterwards  neglects  to  comply  with  the 
prescribed  formalities,  the  inference  to  be  drawn  from 
these  circumstances,  is,  that  he  had  not  fully  and  de- 
finitively resolved  on  adopting  the  paper  as  his  wiU. 
Thus,  if  there  is  found  among  the  papers  of  a  testator  a 
will,  written  in  his  own  handwriting,  and  concluding 
with  the  usual  words  "  In  witness,*'  &c.,  but  to  which  the 
testator's  signature  is  not  attached,  it  is  clear  that  such 
paper,  bearing  as  it  does  such  evident  marks  of  incom- 
pleteness, is  not  entitled  to  be  treated  as  the  final  will 
of  the  deceased  {k) ;  though  adequate  as  a  will  in  writing 
to  satisfy  the  requisitions  of  the  old  law.  On  this  ground, 
too,  the  Prerogative  Court  hajs,  in  several  instances,  re- 
fused to  grant  probate  of  a  paper,  which  the  deceased  had 
signed,  and  to  which  he  had  added  a  memorandum  of  at- 
testation ;  he  having  died  without  ever  making  use  of  such 


(t)  Tuffndl  T.  Pagey  2  Atk.  37;     Aahewy  1  Cox,  243. 
8.  a  2  P.  W.  261,  n.;  Carty  v.         {k)  Ahbm  r.  Pefer#,4Hagg.  980. 
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memorandum,  though  he  had  abundant  opportunity  of  doing 
so.    Thus,  in  the  case  of  Beaiy  v.  Beaiy  (/),  where  the  de- 
ceased, who  died  on  the  21st  of  March,  1822,  left  a  tes- 
tamentary paper,  dated  the  6th  of  June,  1820,  signed  by 
Paper  rejected    him,  Containing  an  attestation  clause  in  the  following 
an  uncompleted  words — *^  Signed,  Sealed,  and  delivered,  in  the  presence 
ti^  '  0^"  but  which  clause  was  not  subscribed  by  any  wit- 

nesses. A  person  who  had  attested  a  former  will  of  the 
deceased,  proved  a  conversation  with  him,  in  which  the 
deceased  said,  that  he  had  destroyed  the  will  formerly 
attested  by  him,  and  had  made  another,  (meaning,  it  should 
seem,  the  paper  in  question ;)  Sir  J.  NichoU  said : — ^**  As 
the  natural  inference  to  be  drawn  from  an  attestation 
clause  at  the  foot  of  a  testamentary  paper,  is,  that  the 
writer  meant  to  execute  it  in  the  presence  of  witnesses, 
'  and,  that  it  was  incomplete  in  his  apprehension  of  it,  till 

that  operation  was  performed,  the  presumption  of  law 
is  against  a  testamentary  paper,  with  an  attestation  clause 
not  subscribed  by  witnesses."  The  learned  Judge  pro- 
ceeded to  observe,  that  the  presumption  against  an  in- 
strument so  circumstanced  was  a  slight  one,  where  the  in- 
strument, like  that  before  the  court,  veas  perfect  in  all 
other  respects  {m).  Slight  as  it  was,  however,  it  must  be 
rebutted  by  some  extrinsic  evidence  of  the  testator  intend- 
ing the  instrument  to  operate  in  its  subsisting  state,  be- 
fore it  could  be  admitted  to  probate.  In  reference  to 
the  deceased's  conversation  with  the  attesting  witness  of 
the  former  vnll,  the  learned  Judge  observed,  that  the 
mere  vague  declarations  of  testators  that  they  have  made 
their  wills,  are  not  always  to  be  implicitly  relied  on ;  and 
can  never,  standing  singly,  supply  proof  of  due  execution, 

(J)  1  Add.  154.     See  also  Walker  v.  WaUc^,  1  Mer.  503. 
(m)  See  also  Doker  v.  Ooffy  2  Add.  42. 
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or,  coDfiequently,  of  what  is  to  be  taken  in  lien  of  it.     In    emAmoLru 
common  parlance,  a  man  may  well  say,  that  he  has  made 
a  will,  when  he  has  written  a  testamentary  paper,  though 
unfinished  (»). 

Where,  however,  the  testator's  design  of  perfecting  Diftmctkm 
the  paper,  is  frostrated  by  sudden  death,  or  insanity,  or  tatorisprerait- 

m  m  m  a  mm  ©d   "^'^P**   DOT* 

any  other  mvoluntaiy  preventing  cause,  no  mference  of  formiDc  the 
the  absence  of  matured  testamentary  intention  arises  from  of  Mawntkft- 
the  imperfect  state  of  the  document,  which,  therefore, 
notwithstanding  its  defect,  will  be  accepted  as  the  will  of 
the  deceased,  provided  it  fully  discloses  his  testamentary 
scheme.  As  in  the  case  which  occurred  in  reference  to  the 
will  of  William  Huntington,  where  the  facts  were  as  fol- 
lows : — Jin  attorney  had  taken  down  from  the  deceased's 
own  month,  a  statement  of  his  intentions  respecting  his 
property,  which  was  read  over  to,  and  approved  by  him, 
and  a  fair  copy  directed  to  be  made,  and  brought  to  him 
the  next  morning,  to  be  executed  as  a  will ;  but  the  tes- 
tator died  in  the  course  of  the  night.  Sir  J.  NichoU  held 
this  circumstance  of  the  direction  to  the  attorney  to  make 
a  fisdr  copy,  and  to  bring  it  the  next  morning  for  execution, 
to  be  conclusive  of  the  testator  having  fully  made  up  his 


(a)  These  cases  appear  to  haye 
oreimled  some  early  decisions,  in 
which  imperfect  papers  were  admit- 
ted to  probate  as  wills ;  unless  those 
decisions  can  be  referred  to  the  prin- 
ciple next  adverted  to  in  the  text, 
which  seems  doubtful,  as  but  little 
allurion  is  made  in  them  to  the  point, 
now  so  much  r^^arded — ^whether  the 
non-completion  of  the  instrument 
was  the  consequence  of  the  voluntaiy 
neglect  of  the  deceased,  or  of  inoTit- 
able  accident.  See  CoUM  ▼•  BaaB^ 


4  Ves.  200,  n.;  Habeifddy.  Brtnm* 
wff,  lb.  In  the  case  of  Roe  d.  Oil' 
man  r.  Heyhoe^  2  Black.  114,  an 
instrument  which  was  signed  only, 
was  held  to  be  a  valid  wiU  for  devis- 
ing  copyholds^  (having  been  proved 
in  the  Ecclesiastical  Court,)  though 
in  the  testimonium  clause  it  was  re- 
ferred to  as  being  under  the  hand 
and  seal  of  the  testator.  From  the 
evidence,  however,  it  appeared  that 
the  testator  had  subsequently  treated 
it  as  his  will. 
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What  an  ade- 
quate preyent- 
ing  cause. 


Contents  of  the 
paper  moft  be 
complete. 


mind  on  the  subject  of  his  will ;  and  accordingly  pro- 
nounced in  fayour  of  the  testamentary  paper  (n). 

In  order  to  warrant  the  reception  of  the  unfinished 
paper,  it  is  not  necessary  that  there  should  have  been  a 
physical  impossibility  of  the  testator's  completing  it  be- 
fore his  dissolution;  it  is  enough  that  the  obstacle  was 
such  as  to  account  for  its  being  left  incomplete,  without 
having  recourse  to  the  supposition  of  an  immaturity  or 
change  of  testamentary  intention.  Thus,  where  a  person 
went  to  the  office  of  his  attorney,  on  the  10th  of  Decem- 
ber, and  gave  him  instructions  for  his  will,  promising  to 
call  and  execute  the  will,  when  prepared,  which  he  never 
did,  though  he  lived  to  the  15th ;  but,  as  it  appeared  that 
the  deceased  did  not  afterwards  leave  his  house,  the  state 
of  his  health  being  such  as  to  render  his  doing  so  incon- 
venient, though  not  impossible ;  and  as  an  anxiety,  ex- 
pressed to  the  attorney,  to  conceal  it  from  his  (the  de- 
ceased's) wife,  supplied  a  reason  for  his  not  sending  for 
the  will,  to  be  executed  at  home,  the  Court  pronounced 
in  favour  of  the  written  instructions  taken  down  by  the 
attorney,  on  the  oral  dictation  of  the  deceased  (o). 

But  this  doctrine  in  favour  of  imperfect  papers  obtains 
only,  where  the  defect  is  in  regard  to  some  formal  or  au- 
thenticating act,  and  not  where  it  applies  to  the  contents 
of  the  instrument ;  for,  if  in  its  actual  state  the  paper 
cpntains  only  a  partial  disclosure  of  the  testamentary 
scheme  of  the  deceased,  it  necessarily  fails  of  effect,  even, 
though  its  completion  was  prevented  by  circumstances 
beyond  his  control.  And,  therefore,  where  a  person, 
while  dictating  his  will  to  an  amanuensis,  is  stopped  by 
sudden  decease,  or  the  rapid  declension  of  his  mental  or 


(n)  2  Phm.  213.    See  also  Cbr^ 
V.  AtieWf  1  Cox,  241. 


(o)  Alien  T.  Manning,  2  Addam^ 
490. 
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physical  powers^  such  paper  cannot  be  admitted  to  pro-  chaptsk  n. 
bate,  as  containing  his  entire  will,  without  the  most  nn- 
eqoiTocal  testimony  that  the  deceased  considered  it  as 
finished ;  and  the  fact  that  the  paper  professes  to  dispose 
of  the  deceased's  whole  estate  is  not  conclusive  as  to  its 
completeness,  because  testators  not  unfrequently  begin 
with  such  a  universal  disposition,  and  then  proceed  to 
bequeath  specific  portions  of  their  property,  by  way  of 
exception  thereout.  And  the  inference  that  the  alleged 
will  discloses  part  only  of  the  intended  disposition,  would 
be  strengthened  by  the  circumstance  of  its  not  embracing 
persons,  who,  from  their  intimate  relationship  to  the  de- 
ceased, and  from  the  contents  of  a  prior  revoked  will,  it 
was  rather  to  be  expected  would  have  been  primary  ob- 
jects of  his  consideration  (p). 

In  short,  the  presumption  is  always  against  a  paper  Prmmptkm 
which  bears  self-evident  marks  of  its  being  unfinished ;  liSedpapen.' 
and  it  behoves  those  who  assert  its  testamentary  charac- 
ter distinctly  to  shew,  either  that  the  deceased  intended 
the  paper  in  its  actual  condition  to  operate  as  his  will, 
or  that  he  was  prevented  by  involuntaiy  accident  from 
completing  it  (q).  And  the  Prerogative  Court  will  not 
grant  probate  of  such  defective  papers,  without  the  con- 
sent or  citation  of  the  next  of  kin  (r). 

It  ought  to  be  observed,  however,  that  we  are  not  to  informal  paper 

•      1  /i*ii  X  intended  aa  a 

rank  among  mchoate  or  unfinished  testamentary  papefs,  preaent  wUL 


(j>)  M(mtefiorey,Nbni^are,  2  Ad- 
dam8,354.  See  aiBoGrifflnr.Orifflnf 
4.  Ves.  197,  n.  This  case  afforded 
two  sufEcient  groands  for  the  re- 
jection of  the  ]>aper:  first,  that  it 
was  not  the  whole  will ;  and,  se- 
condly, that  its  completion  was  not 
prevented  by  inevitable  circum- 
stances. 

{q)  Rea^  v,  Crauehery  1  Ilagg. 
VOL.  I. 


75;  8.  C.  2  Id.  249;  Wood  v.  Med^ 
l^,  1  Id.  661 ;  Re  Bobkuon,  Id. 
643 ;  Broffffe  v.  I>yer,  8  Hagg.  207 ; 
Gillon  V.  Bourne,  4  Hagg.  192. 
As  to  the  contrary  presumption  in 
&vour  of  a  regularly  executed  and 
ap]>arently  complete  vrill,  vide^Aoc^ 
boU  V.  JFauffh,  3  Hagg.  570 ;  Blew- 
itt  V.  Bkwitty  4  Hagg.  410. 
(r)  Be  AdamSy^llB^.2m. 
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CHAPTER  ▼!.  one  which  is  shewn  to  have  been  intended  to  perform  the 
office  of  a  present  will,  (if  the  expression  may  be  allowed,) 
though  executed  for  a  temporary  purpose,  aa  appears  by 
the  testator  having  designated  it  a  '^  memorandum  of  an 
intended  will,"  or  "  head  of  instructions,"  or  "  a  sketch  of 
an  intended  will  which  I  intend  to  make  when  I  get 
home,"  &c.  And  it  has  frequently  occurred,  that  a  tes- 
tator has  ultimately  adopted  as  his  final  will,  a  paper 
so  originally  designed  as  instructions  for,  or  in  eontem* 
plation  of  a  more  formal  testament  (s). 

In  all  such  cases,  however,  the  Ecclesiastical  Court  re- 
quires very  distinct  evidence  of  a  testator  eventually 
adhering  to,  and  adopting,  a^  his  deliberate  vrill,  the 
preliminary  document,  in  case  he  afterwards  lived  long 
enough  to  have  executed  a  more  complete  instrument  (t). 
But  cases  of  this  kind  depend  so  much  upon  their  par- 
ticular circumstances,  that  little  is  to  be  learnt  from 
general  positions;  and  the  inquirer  into  the  subject,  is 
recommended  to  consult  the  cases  referred  to  below,  a 
full  statement  of  which  the  limits  of  the  present  work 
do  not  allow. 


Section  III. 

Execution  and  Attestation  of  Wills  made  since  the 

Year  1837. 

Execution  of         The  Tccent  Statute  (s.  9)  provides,  "  That  no  will  shall 

wiliB  mftde  in  bob   «  «•«         «  ■        ^***        •  ••  « 

the  year  1837.    be  Valid,  unlcss  it  shall  be  m  writing,  and  executed  m 

manner  hereinafter  mentioned ;  (that  is  to  say,)  it  shall  be 

(s)  Barwici  y.  MuttingSy  2  Hagg.         (f)  Dingle   v.  DtngU^  4  Hi^. 
225 ;  Hanoi  y.  Hattaly  4  Hagg.  21 ;      388 ;  Coppin  y.  DUhn^  Id.  869. 
Tmre  y.  CW/«,  1  Curt.  803. 
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signed  at  the  foot  or  end  thereof  by  the  testatoTj  or  by  some 
other  person  in  his  presence  and  by  his  direction;  and  such 
signature  ^aU  be  made  or  acknowledged  by  the  testator ^  in 
the  presence  of  two  or  more  witnesses  present  at  the  same 
time;  and  such  witnesses  shall  attest^  and  shall  subscribe  the 
wiS  in  the  presence  of  the  testator^  but  no  form  of  attestation 
shaB  be  necessary.*' 

This  enactment  has  placed  the  law  respecting  the  exe- 
cntiott  of  wills,  apon  an  entirely  new  footing,  in  the  fol*  g^d  to  ezeca- 
lowing  particulars : — 

1st,  Wills  of  real  and  personal  estate  are  subject  to 
the  same  mle,  and  such  role  diflfers  from  that  which 
previously  obtained  in  regard  to  either-  species  of  pro- 
perty ;  two  witnesses  being  substituted  for  the  three  for- 
merly required  to  a  will  of  freehold  lands,  and  being 
extended  to  a  will  of  personal  estate  and  copyholds,  which 
formerly  required  no  attestation. 

2iidly,  The  will  is  to  be  signed  at  the  "  foot»"  or  "  end  ** 
of  the  instrument,  instead  of  (as  heretofore,)  in  any  part 
of  it 

Srdly,  The  will  is  to  be  "  signed  "  or  "  acknowledged  " 
in  the  simultaneous  presence  of  the  witnesses,  instead  of 
being  (as  formerly)  permitted  to  be  signed  before  one,  and 
acknowledged  before  the  rest,  or  acknowledged  before  all 
the  witnesses  separately. 

4thly,  A  form  of  attestation  is  expressly  dispensed 
with. 

Lastly,  The  witnesses  are  not  required,  as  heretofore, 
to  be  **  credible  "  and  some  modification  has  taken  place 
in  r^ard  to  the  disqualification  arising  from  interest. 

The  provision,  that  ^  no  form  of  attestation  shall  be  What  a  mfi- 
necessary,"  is  not  obviously  reconcilable  with  the  requisi-  tion. 
tion^  that  the  witnesses  shall  attest  and  shall  subscribe  in 
the  presence  of  the  testator ;  for  the  coupling  of  these 

H  2 
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words,  and  the  emphatic  repetition  of  the  auxiliary  verb, 
might  seem  to  import,  that  to  ^  attest "  was  additional 
to  and  meant  something  more  than  to  ** subscribe;" 
and,  thus  the  expositor  of  the  statute  is  placed  in  the 
dilemma,  being  compelled,  either  to  reduce  to  silence 
one  of  these  words,  or  greatly  to  narrow,  if  not  wholly 
neutralise,  the  declaration  so  emphatically  made,  that 
no  form  of  attestation  shall  be  necessary.  In  this  choice 
of  difficulties,  the  strong  probability  seems  to  be  that 
the  courts  will  carry  out  the  principle  of  the  latter 
enactment,  by  holding  that  a  mere  subscription  by  the 
witnesses  of  their  names  without  the  word  "  witnesses,'* 
or  any  other  expression,  declaratoiy  of  the  character  in,  or 
the  purpose  for,  which  they  subscribe,  would  be  sufficient ; 
and  such  it  is  understood  is  the  construction  adopted 
by  the  ecclesiastical  courts,  before  which,  of  course^ 
questions  of  this  nature  are  most  frequently  brought. 
Still,  however,  it  will  even  now  be  the  duty  of  persons 
who  superintend  the  execution  of  wills,  not  to  be  content 
with  a  bare  subscription  of  the  witnesses'  names,  but  to 
make  them  subscribe  a  memorandum  of  attestation,  record- 
ing the  observance  of  all  the  circumstances  which  the  sta* 
tute  makes  necessary  to  constitute  a  valid  execution;  (f.e. 
that  the  will  was  signed,  or  acknowledged  by  the  testator 
in  the  presence  of  the  witnesses,  both  being  present  at  the 
same  time,  and  that  they  subscribed  their  names  in  his 
presence ;)  for,  though  such  statement  in  the  memorandum 
of  attestation,  is  not  conclusive,  and  does  not  preclude 
inquiry  into  the  fEU^t,  it  would  afford  a  much  stronger  pre- 
sumption, that  the  statutory  requisition  had  been  com- 
As  to  testator'!  plied  with,  than  where  it  is  wanting.  Without  necessity, 
h^d  of  another,  too,  it  wiU  uot  be  advisable  for  a  testator  to  avail  him- 
self of  the  privilege,  which  the  new  act  expressly  confers, 
(as  the  Statute  of  Frauds,  according  to  the  construction 
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ivhich  it  received  from  the  judicature  also  did,)  of  ac-  chaftbk  vi. 
knowledging  the  signature  before  the  witnesses,  instead 
of  signing  it  in  their  presence,  or  of  the  permission  to  sign 
by  the  hand  of  another.  The  latter  expedient,  indeed, 
ought  to  be  restricted  in  practice,  (though  the  legislature 
has  not  so  limited  it,)  to  cases  of  extreme  physical 
weakness,  rendering  it  impossible  or  difficult  for  the  tes- 
tator to  write  his  name ;  in  such  cases,  eyen  the  exer- 
tion of  making  a  mark  might  be  oppressive.  Where  a  Af  to  tAgidng 
testator  is  unable  to  write  from  ignorance,  perhaps  a  an  unanoeiisu. 
mark  is  to  be  preferred  to  a  signature  by  the  hand  of  ano- 
ther, as  being  the  more  usual  mode  of  execution  by  illite- 
rate persons ;  for,  in  regard  to  this  and  all  other  particu- 
lars, the  prudent  course  is,  to  make  the  execution  of  the 
will  conform  as  much  as  possible  to  the  testator's  ordinary 
mode  of  executing  instruments.  Where  the  will  is  signed 
by  a  third  person  on  behalf  of  the  testator,  the  signature, 
of  course,  should  be  in  the  name  of  the  testator,  not  in 
that  of  the  amanuensis,  who  should  merely  be  designated 
in  the  memorandum  of  attestation;  where  it  would  be 
proper,  (though  not  necessary,)  that  the  peculiar  mode  of 
execution  should  be  stated.  If,  however,  (as  sometimes 
occurs,)  the  amanuensis  inaccurately  signs  the  will  in  his 
own  name,  the  execution  is  nevertheless  good,  as  the  sta- 
tute has  not  exacted  correctness  in  this  particular,  its 
requisition  being  merely  that  the  will  be  signed  by  the 
testator,  &c.,  (not  that  it  be  signed  in  the  name  of  the  tes" 
tator ;)  and  any  signature  intended  to  authenticate  the 
instrument  would  unquestionably  be  sufficient  for  this 
purpose. 

It  will  be  observed,  that  in  the  clause  above  stated.  Attesting  wiu 
which  regulates  the  attestation  of  wills,  the  legislature  qSIStoii^' 
has  drbppedthe  requisition  of  credibility,  as  an  ingredient  "^^^^ 
in  the  qualification  of  the  witnesses ;  and  has,  moreover, 
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CHAPTER  VI.  (s.  14)  expressly  provided,  That  if  any  person  who  shall 
attest  the  execution  of  a  will,  shall,  at  the  time  of  the 
execution  thereof,  or  at  any  time  afterwards,  be  incompe- 
tent to  be  admitted  a  witness,  to  prove  the  execution 
thereof,  such  will  shall  not  on  that  account  be  invalid. 
Persons  incom-  It  scems  to  havc  been  generally  considered,  that  this 
^!^r^.  proTision  not  only  qualifies  persons  who  have  been  ren- 

dered  infamous  by  conviction  for  crime  to  be  attesting 
witnesses,  (as  it  clearly  does,)  but,  that  it  even  gives  va- 
lidity to  the  attesting  act  of  an  idiot  or  lunatic.     This, 
however,  seems  very  questionable.     The  vnll,  it  will  be 
observed,  is  required  to  be  signed  or  acknowledged  by 
the  testator  in  the  presence  of  the  witnesses;  which  would 
seem  to  imply  that  they  should  be  mentally  conscious 
of  the  transaction,  according  to  the  construction  which 
was  given  (as  we  have  seen(/))  to  the  same  word  occurring 
in  the  devise  clause  of  the  Statute  of  Frauds,  which  re- 
quired that  the  attesting  witnesses  should  subscribe  in 
the  testator's  ^'presence;"  such  requisition  being  held  not 
to  be  satisfied  in  a  case,  in  which  the  testator  fell  into  a 
state  of  insensibmty,  before  the  witnesses  had  subscribed 
Doubt  whether  their  uamos  to  the  memorandum  of  attestation;  and  the 
tends  to  1^^'  14th  section  of  the  recent  statute  seems  to  be  perfectly 
^^^^^.    consistent  with  such  a  construction;  for  that  clause  does 
taUy  incapable.  ^^^  •  ^^  tcnus  dispense  with  all  personal  qualifications  in 

the  witnesses  to  perform  the  act;  it  only  removes  the 
legal  disqualification,  arising  out  of  his  incompetency 
to  give  evidence  of  the  fa^ct  in  a  Judicial  proceeding, 
which  evidently  may  co-exist  with  intellectual  capacity, 
as  in  the  case  of  a  person  whose  credibility  of  character 
has  been  destroyed  by  conviction  for  crime,  a  species 
of  disqualification  which  was  peculiarly  inconvenient,  as 
the  testator  might  have  been  unaware  of  its  existence, 

(/)  Ante,  p.  7^. 
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80  that  there  was  a  special  reason  for  its  removal,  which  chaptbk  vi. 
does  not  apply  to  palpable  infirmity.  Surely,  if  the  le- 
gislature intended  to  enact  so  novel  (not  to  say  absurd)  a 
doctrine,  as  that  the  functions  of  an  attesting  witness  might 
be  perfonned  by  any  one  who  could  scratch  a  paper,  with- 
out the  least  glimmering  of  intellectual  consciousness, 
this  would  have  been  done  in  terms  more  clear  and  ex- 
plicit, than  by  providing  that  persons  incompetent  to  be 
admitted  as  witnesses  to  prove  the  execution  of  a  will, 
should  be  sufScient  attestators — expressions  which  seem 
rather  to  suppose  a  personal  ability  on  the  part  of  the 
witnesses,  to  perform  the  act,  but  a  legal  disability  to 
prace  it.  Perhaps  the  point  is  not  very  likely  to  occur 
in  practice;  for  no  testator  would  think  of  choosing  an 
idiot  (»i)  or  lunatic  as  an  attesting  witness  to  his  will,  un- 
less he  were  content  to  have  his  own  sanity  called  in 
question.  And  here  it  may  be  observed,  that  the  en-  Suggestion  m 
larged  license  now  given,  in  regard  to  the  qualification  of  witncaws. 
vntnesses  to  wills,  will  not  induce  any  prudent  person  to 
abate  one  jot  of  scrupulous  anxiety,  that  the  duty  of  at- 
testing a  will  be  confided  to  persons,  whose  character,  in- 
telligence, and  station  in  society,  afford  the  strongest  pre- 
sumption in  &vour  of  the  fairness  and  proper  manage- 


(iii)  Supposing  such  persons  to 
be,  technicaUy  speaking,  competent 
attesting  witnesses,  the  effect  of  em- 
ploying two  such  witnesses  would 
be  to  render  it  necessary  to  have 
reooorse  to  the  testimony  of  other 
penons,  for  the  purpose  of  proring 
the  circumstances  of  the  execution, 
which  could  not,  in  such  case,  be 
done  (as  it  usuaUy  is)  out  of  the 
mouths  of  the  witnesses  themselves ; 
and  it  is  to  be  observed  that,  al- 
though, in  the  case  of  a  deceased 
witness,  proof  of  handwriting  is  suf- 


ficient, the  presumption  being  that 
the  win  was  duly  attested,  espe- 
cially if  the  &cts  essential  thereto 
were  recorded  in  a  memorandum  of 
attestation  which  was  subscribed  by 
the  deceased,  yet  it  does  not  foUow 
that  any  such  presumption  would 
arise  in  the  case  of  a  lunatic  wit- 
ness, whose  subscription  (though  his 
handwriting  might  be  proved,)  could 
not  be  considered  as  affording  any 
security  that  attention  had  been 
paid  to  the  requisitions  of  the  sta- 
tute. 
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CHAPTKR  VI.  ment  of  the  transaction;  and  preclude  all  apprehensioii 
in  purchasers  and  others,  as  to  the  facility  with  which 
the  instrument  could  be  supported  in  a  court  of  justice, 
against  any  attempt  to  impeach  it;  and  now  that  the  re- 
quisite number  of  witnesses  is  reduced  to  two,  it  is  the 
more  easy,  as  well  as  important,  that  the  selection  should 
be  governed  by  a  regard  to  such  considerations.  A  de- 
vise or  bequest  to  an  attesting  witness  still,  as  under  the 
old  law,  does  not  affect  the  validity  of  the  entire  will,  but 
merely  invalidates  the  gift  to  the  witness,  whose  compe- 
tency the  legislature  has  established,  by  destroying  his 
interest;  and  hence  the  remarks  on  this  enactment,  have 
more  properly  found  a  place  in  a  preceding  chapter,  which 
treats  of  the  disqualifications  of  devisees  (n). 
How  far  doc-  The  rcceut  enactment,  it  will  be  perceived,  precludes, 
cha^  extend  ^^  reference  to  all  wills  to  which  it  applies,  many  of  the 
^ceYsaj!^     questions  which  arose  under  the  Statute  of  Frauds,     The 

cases  respecting  the  local  position  of  the  testator's  signa- 
ture, and  as  to  the  admissibility  of  an  acknowledgment, 
as  a  substitute  for  signing  before  the  vdtnesses,  the  ne- 
cessity of  publication,  and  the  qualifications  of  attesting 
witnesses,  are  obviously  no  longer  applicable.  The  sta- 
tute has  also,  by  assimilating  wills  of  real  and  personal 
estate  in  regard  to  the  ceremonial  of  execution,  gotten 
rid  of  the  numerous  questions  which  arose  out  of  attempts 
by  testators  to  create,  by  an  attested  will,  a  power  to  dis- 
pose of  or  charge  their  real  estate  by  an  unattested  codicil, 
or  to  cure  by  an  attested  codicil,  a  defect  in  the  execution 
of  a  vnll  or  previous  codicil;  and  hence,  that  part  of  the 
present  chapter  which  treats  of  these  several  subjects 
ranges  itself  under  the  mass  of  legal  learning,  which  re- 
cent legislation  has  rendered,  or  rather  will  eventually 
render,  obsolete. 

(fi)  Ante,  p.  64. 
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Asy  howeyer,  the  act  retains  the  requisition,  that  the 
Tvill  shall  be  attested  by  the  witnesses  **  in  the  presence 
of  the  testator/'  the  question  may  still  arise,  what  consti- 
tutes such  **  presence ;"  and  which  must,  of  course,  be 
regulated  by  the  decisions  occurring  under  the  devise 
clause  in  the  Statute  of  Frauds  on  this  point ;  and  the 
same  remark  applies  to  the  question,  whether  the  execu- 
tion is  intended  to  apply  to  the  several  papers  in  which 
the  wiU^  or  a  will  and  codicil  are  contained,  or  is  confined 
to  that,  with  which  it  is  more  immediately  associated;  and 
whether  an  attested  codicil  communicates  the  efficacy  of 
its  attestation  to  an  unattested  wiU,  or  prior  codicil. 

The  prevention  of  all  such  questions,  therefore,  must 
still  be  left  to  the  prudence  and  attention  of  the  practi- 
tioner, who  will,  of  course,  take  care  to  preclude  all  doubt 
ajB  to  whether  the  testator  did  see  the  attesting  witnesses 
subscribe,  or  whether  he  might  have  seen  them,  (for  this, 
it  will  be  remembered,  is  the  true  point  of  inquiry,)  by 
placing  the  witnesses  and  the  testator  in  immediate  juxta- 
position in  the  same  room  during  the  whole  business  of 
the  attestation ;  nor  will  he  for  a  moment  be  content  to 
rely  on  the  doctrine,  which  connects  an  attested  codicil 
with  a  prior  unattested  wiU  or  codicil,  as  a  ground  for 
dispensing  with  a  regular  clause  of  attestation  to  each 
separate  testamentary  paper. 

Having  regard  to  the  necessity  for  wills  now  being 
signed  at  the  ^^  foot "  or  *^  end,"  it  seems  advisable,  when 
a  testator  is  in  extremis,  that  the  first  or  only  signature 
should  be  at  the  end;  for  it  has  sometimes  happened 
that  a  testator  who  has  begun  to  sign  the  several  sheets 
has  expired  or  become  insensible  before  he  had  reached 
the  last. 
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CHAPTER  VII. 


REVOCATION  OF  WILLS. 


Section  I. 
By  Marriage  and  Birth  of  Children^  or  Marriage  dUme. 
Eflfect  of  mar-        Under  the  law  which  existed  prior  to  the  act  of  1 

riage  alone  un- 
der old  law.       Vict.  c.  26,  the  marriage  of  a  woman  absolutely  reyoked 

her  will,  and  that,  too,  though  her  testamentary  capacity 
was  subsequently  restored  by  the  event  of  her  surriying 
her  husband  {a). 

The  marriage  of  a  man,  however,  had  no  such  revoking 
effect  upon  his  previous  testamentary  disposition,  in  re- 
gard to  either  real  or  personal  estate,  on  the  ground,  pro- 
bably, that  the  law  had  made  for  the  vrife  a  provision  in- 
dependently of  the  act  of  the  husband,  by  means  of  dow^; 
nor  did  the  birth  of  a  child  alone  revoke  a  will  made 
after  marriage,  since  a  married  testator  must  be  supposed 
to  contemplate  such  event ;  and  the  circumstance  that  the 
testator  left  his  wife  enceinte  without  knowing  it,  was 
held  not  to  impart  to  the  posthumous  birth  any  revoking 
effect  {b). 
Old  rule  as  to        Marriage  and  the  birth  of  a  child  conjointly,  however, 

(a)    FoTM  and  Hemblin^a  case,  As  to  conreise  case,  Mcrwan  r. 

4  Rep.  61 ;  S.  O.  And.  181 ;  Chtter  Thompson,  8  Hagg.  239. 

V.  St^er,  2  P.  W.  624 ;  Doe  r.  Sut-  (6)  £he  v.  Barford,  4  Mao.  & 

pUy  2  Dnrn.  &  East,  695.  See  also  Selw.  10. 
Hodaden  v.  Llcyd,  2  Bio.  C.  C.  533. 
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revoked  a  will,  whether  of  real  or  personal  estate ;  these  cHAPram  m. 
circumstances  producing  such  a  total  change  in  the  testa-  n^o^^tkm  br 
tor's  situation,  as  to  lead  to  a  presumption,  that  he  could 
not  intend  a  disposition  of  property  preyiously  made,  to 
continue  unchanged.  This  rule,  (which  was  borrowed  fiom 
the  civil  law  (c),)  waa  applied  by  the  ecclesiastical  courts 
to  wills  of  personalty,  at  an  early  period  (d\  and  was 
more  recently  and  reluctantly  extended  to  devises  of  free- 


(c)  The  ciril  law  eTinoed  a  mark- 
ed anxiety  to  guard  children  from 
the  conaequences  of  negligent  omis- 
sion, or  capricious  exclusion  from 
the  testamentary  dispositions  of  their 
parents.  To  exclude  a  son,  it  was 
not  sufficient  that  he  was  not  named 
in  his  &thei^s  will,  but  it  was  ne- 
cessary expressfy  to  dinnherit  him. 
**  Qui  filium  in  potestate  habet,  cu- 
rare debet,  ut  eum  heredem  insti- 
tnat,  Tel  exhcredem  eum  nomina- 
tim  &eiat.  Alioqui,  si  eum  silentio 
prarterierit,  inutiliter  testabitur ;  a- 
deo  quidem  ut,  si,  yivo  patre,  filins 
mortuus  sit,  nemo  hieres  ex  eo  tes- 
tamento  existere  possit ;  quia  scili- 
cet ab  initio  non  constiterit  testa- 
mentum.*'  Just.  Inst.  lib.  2,  tit.  13. 

And  the  rule  was  extended  to  the 
children  of  a  son  who  was  dead, 
or  ceased  to  be  under  his  father^s 
power;  and  was  further  extended 
by  Justinian  to  all  the  children  of 
a  testator,  female  as  well  as  male, 
and  aU  the  other  descendants  by  the 
male  line.  lib.  2,  tit.  13,  s.  5. 

And  even  the  arrogation  of  an  in- 
dependent person,  or  the  adoption  of 
a  child  under  the  power  of  its  natural 
parent,  (in  respect  of  which  the  cIyU 
law  makes  special  provisions,)  was  a 
revocation  ofan  antecedent  will.  ^'Si 


quis  enim  post  factum  testamentum  Roles  of  the 
adoptaverit  sibi  filium  per  imperA-  ^JjIf^J^J*" 
torem,  eum,  qui  est  sul  juris  aut  daimi  torn  pro- 
per  pT«toteiD,  aecundnm  nottnun  ^'i>io»- 
constitutionem,  eum,  qui  in  potes- 
tate parentis   frierit,  testamentum 
ejus  rumpitur,  quasi  agnatione  sui 
hcredis.'*  Lib.  2,  tit.  17,  s.  1. 

The  civil  law,  too,  left  it  open  to 
children  to  complain,  not  only  that 
they  were  omitted  in  a  will,  but 
that  they  were  unjustly  dirinhe- 
rited :  and  the  suggestion  in  such  a 
case  was,  that  the  testator  was  dis- 
ordered in  his  senses,  though,  to 
support  this  allegation,  it  was  only 
necessaiy  to  prove  that  the  wiU  was 
inconsistent  with  the  duty  of  a  pa- 
rent. See  Just.  Inst  lib.  2,  tit.  18, 
De  inofficioso  testamento.  Happily 
these  laws,  so  hostile  to  the  spirit 
and  genius  of  our  free  constitution, 
have  never  found  a  reception  in  this 
country,  whose  sound  policy  it  has 
been  to  leave  unfettered  the  power 
of  disposing  of  property. 

(d)  Overhwy  v.  OMrfmy,  2  Show. 
242 ;  Luffg  v.  Luffg,  2  Salk.  592 ; 
Brown  r,  Thompson,  1  £q.  Ca.  Ab. 
413,  pi.  15 ;  Eyre  v.  Eyre,  1  P.  W. 
304,  n. ;  and  cas.  cit.  2  Eden,  266, 
1  Phill.  478. 
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cHAPTiB  vii.  hold  estates,  its  application  to  which  had  been  supposed 

to  be  precluded  by  the  Statute  of  Frauds  (^);  but  the  case 
of  Christopher  v.  ChristopJier  (/),  which  occurred  in  1771, 
and  another  decision  which  speedily  followed  {g)y  closed 
all  controversy  on  the  point.  The  case  of  Christopher  y. 
ChristopJier  also  decided,  that  the  revocation  was  not  con- 
fined to  the  case  of  an  unmarried  testator ;  but  equally 
applied,  where  a  married  man  made  a  will,  then  suiriTed 
his  wife,  married  again,  and  had  issue  by  his  second 
wife.  It  was  also  immaterial  that  the  birth  of  the  child 
was  posthumous,  and  that  the  probability  of  such  birth 
was  never  disclosed  to  the  testator ;  as  the  doctrine  does 
not  suppose  that,  in  every  particular  instance,  an  in- 
tention to  revoke  actually  exists ;  but  it  annexes  to  the 
will  a  tacit  condition,  that  the  party  does  not  intend  it  to 
come  into  operation,  if  there  should  be  a  total  change  in 
the  situation  of  his  family  (A). 

Question  whc-       It  has  uevcr  been  decided,  whether  to  produce  revoca- 

tber  children 

»»t  ^S^     tion  the  children  most  spring  from  the  subsequent  mar- 
qnentmamnge.  riago,  Or  it  is  sufSiciont  that  a  testator  has  future  children 

of  an  existing  marriage,  survives  his  wife,  and  then  mar- 
ries again,  but  has  no  children  by  the  second  wife.  In 
(ribbons  V.  Cauni  (i),  Sir  R.  P.  Arden^  M •  R.,  inclined  to 
the  conclusion,  that  the  order  of  the  events  made  no  dif- 
ference, and  that  the  will  was  equally  revoked  in  either 
case;  and  such  would  probably  be  the  adjudication  on 
the  subject,  if  the  point  (which  the  recent  enactment  has 
rendered  of  decaying  interest,)  should  ever  arise,  as  of 
course  it  may  still  do,  under  a  will  made  before  the  year 
1838. 

(e)  See  Ponofis  v.  Lanoey  1  Yes.         {g)  Spra^ge  v.  SUme^  dt.  Doug, 

sen.  102;  GMms  r.  CamU,  4  Yes.  35. 
848.  (A)  Doe  y.  Z^ficotiUrv^  4  Don. 

(/)  Dick.  445 ;  ^.  C.  cit.  4  Barr.  &  East,  40. 
2182.  (t)  4  Yes.  848, 
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Marriage  and  the  birth  of  issue  do  not,  in  regard  to  cBArnim  nu 
such  vrillSy  absolntely,  but  merely  presumptively,  produce  what  foffident 
revocation;    and  the  presumption  may  be  repelled  by  premmediii. 

•  -I  •  i»  •  •  tcntion  to 

Circumstances  demonstrative  of  a  contrary  intention  on  revoke, 
the  part  of  the  testator.  The  best  possible  evidence  of 
this,  is  a  provision  in  the  will  itself  for  the  future  wife 
and  children,  which,  whatever  be  its  amount,  unequivo- 
cally shews  that  the  testator  contemplated  the  possibility 
of  his  standing  in  the  marital  and  parental  relations  {k). 
Indeed,  a  provision  for  children  alone,  would,  in  the  case 
of  an  unmarried  testator,  be  clearly  sufficient ;  because 
the  birth  of  children  necessarily  supposes  marriage;  but 
it  has  been  recently  decided,  that  a  provision  for  the  wife 
alone  does  not  negative  the  presumed  revocation  (l).  In 
the  ecclesiastical  courts  it  was  even  held  that  the  will 
remained  unrevoked,  where  the  wife  and  children  were 
provided  for  by  settlement  (m). 

According  to  the  opinions  of  Lord  Man8/ldd{n)  and  Eibct  where 
Lord  EBenbarauffh  (o),  the  revocation  does  not  take  place,  pwtiaUj  only. 
where  the  will  disposes  of  less  than  the  whole  estate. 
Supposing  this  to  be  clear,  (but  which  has  never  been  po- 
sitively decided,)  it  would  remain  to  be  considered,  whe- 
ther a  will  which  actually,  though  not  professedly,  disposes 
of  the  testator's  entire  estate,  as  where  there  are  parti- 
cular gifts  sufficient  to  absorb  the  whole,  but  no  residuaiy 
disposition,  falls  within  the  principle.  In  the  recent  case 
of  Marston  v.  Doe  ( p\  it  was  contended,  that  the  descent 
of  an  after-acquired  real  estate  upon  the  child,  in  whose 

{i)  Eendel  r.  Ser^fton,  2  East,  705 ;  JohntUm  ▼.  WeUa^  2  Hagg« 

530.  561. 

(0  Boe  d.  Fox  r.  Manton^   8  (n)  Bra^  r.  CMty  Dong.  31. 

AdoL  &  EU.  14,  whi<$h  seems  to  (o)  Ktndkl  r.  Scrafton,  2  East, 

overrule  Brown  v.  2%ootp8onf  1  £q.  541. 

Ca.  Ab.  413,  pL  15.  (/>)  8  Adol.  &  EU.  14. 

(m)    Taibo^  T*  Taiboi,  I  Hagg. 
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cHAPTgR  VII.  favour  the  will  was  contended  to  be  revoked,  prevented 

the  revocation ;  but  Lord  C.  J.  Tindal,  who  delivered  the 
judgment  of  the  Court  of  Exchequer  Chamber,  expressed 
a  decided  opinion,  against  allowing  the  question  of  revo- 
cation, depending  upon  a  tacit  condition  annexed  to  the 
will,  to  be  influenced  by  circumstances  posterior  to  its 
execution ;  though,  as  the  Court  considered  that  what  had 
here  descended  to  the  child  was  a  mere  legal  estate,  the 
case  did  not  raise  the  point. 

It  seems,  that  marriage  and  the  birth  of  a  child  or  child- 
ren revoke  a  will  which  is  subject  to  the  old  doctrine,  only 
where  the  eflfect  of  throwing  open  the  property  to  the  dis- 
position of  the  law,  would  be  to  let  in  such  after*bom 

wm  not  revok-  child  or  children ;  for,  if  it  would  operate  for  the  exclu- 

ed  in  favour  of       ,  ,  i  •  * 

m  pre-existing     sivc  benefit  of  a  pre-cxistiug  child,  the  ground  for  sub- 

verting  the  will  fails.  Thus,  where  a  testator,  whose 
will  was  prior  to  the  year  1838,  had  a  son  at  the  time  of 
its  execution,  then  married  again  and  had  issue,  the  will 
was  held  not  to  be  revoked  as  to  real  estate,  since  the 
revocation  would  have  no  other  effect,  than  that  of  caus- 
ing the  lands  (supposing  them  to  be  descendible  accord- 
ing to  the  coarse  of  the  common  law,)  to  descend  to  the 
pre-existing  son,  who  would  necessarily  be  senior  to  every 
child  of  the  subsequent  marriage.  This  point  was  decided 
in  the  case  of  Sheath  v.  York  (^),  where  a  testator,  having 
a  son  and  two  daughters,  directed  his  real  and  personal 
estate  to  be  sold  for  payment  of  his  debts  and  for  the 
benefit  of  those  children.  The  testator  was  at  that  time 
a  widower,  he  married  again,  and  had  issue,  one  child. 
The  question  arose  on  a  bill  filed  by  the  creditors  for  a 
sale,  whether  the  will  was  revoked  as  to  the  real  estate. 
Sir  W.  Grant  held  that  it  waa  not.  '^  In  all  the  caaes," 
said  his  Honor,  *^  the  will  has  been  that  of  a  person,  who, 

{q)  1  Yes.  &  B.  890. 
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having  no  children  at  the  time  of  making  it,  has  after-  cBAPCTm  yiu 
wards  married,  and  had  an  heir  bom  to  him.     The  eSeet  ^^  ^»^  ^erok- 

ed  in  IkToiur  of 

has  been  to  let  in  snch  after-bom  heir  to  take  an  estate  pre-emiiBg 

child. 

disposed  of  by  a  will  made  before  his  birth.  The  con- 
dition implied  in  these  cases  was,  that  the  testator,  when 
he  made  his  will  in  favonr  of  a  stranger,  or  more  remote 
relation,  intended  that  it  should  not  operate  if  he  shonld 
have  an  heir  of  his  own  body.  In  this  case,  there  is  no 
room  for  the  operation  of  such  a  condition,  as  this  testator 
had  children  at  the  date  of  the  will,  of  whom  one  was 
his  heir  apparent,  and  was  alive  at  the  period  of  the  se- 
cond marriage^  of  the  birth  of  the  children  by  that  mar- 
riage, and  of  the  testator^s  death  (r).  Upon  no  rational 
principle,  therefore,  can  this  testator  be  supposed  to  have 
intended  to  revoke  his  will  on  account  of  the  birth  of 
other  children,  those  children  not  deriving  any  benefit 
whatever  from  the  revocation,  which  would  have  operated 
only  to  let  in  the  eldest  son  to  the  whole  of  that  estate, 
which  he  had  by  the  will  divided  between  the  eldest  son 
and  the  other  children  of  the  first  marriage." 

The  reasoning  of  the  Master  of  the  Rolls,  extends  only  Remariu  upon 
to  cases  in  which  the  heir  is  among  the  pre-existing  chil- 
dren; and,  it  is  probable,  that  the  revocation  would  take 
effect,  notwithstanding  the  existence  of  such  children, 
where  the  consequence  of  the  intestacy  would  be  to  cast 
the  estate  on  one  of  the  subsequently-bom  children,  (being 
an  eldest  or  only  son,)  or  upon  the  children  of  both  mar- 
riages (all  being  daughters).  Such  is  the  rule  in  regard  to 
personal  estate,  (this,  or  at  least  the  children's  share  of  it, 
being  distributable  among  all  the  children  pari  passu,)  a 
testamentary  disposition  of  which  has  been  decided  to  be 
revoked  by  a  subsequent  marriage  and  birth  of  children, 

• 

(r)  Had  the  pre-existing  child  chUdreDy  died  in  the  testator's  life- 
or  ehildien,  who  took  precedence  time,  this  would  hare  giren  a  new 
of  the  sabsequently^bom  child  or     complexion  to  the  case. 
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gHAPTBm  vTi.  notwithstanding  the  prior  existence  of  children  (.j).    These 

ohservations  assume,  that  the  effect  of  the  rule  heing  re- 
voked by  the  application  of  the  doctrine  in  question,  will 
be  to  produce  intestacy ;   but  this  is  not  necessarily  the 
ease:   for  the  consequence  of  the  revocation  might  be,  to 
revive  a  prior  uncancelled  will,  which  contained  a  pro- 
vision for  the  wife  and  children,  protecting  it  from  the 
revocation  which  the  marriage  and  the  birth  of  children 
produced  on  the  subsequent  will. 
Death  of  child        At  ouc  pcriod,  it  appears  to  have  been  supposed,  that, 
SJSw'i^ma-  ^  t^^  child  or  children,  whose  birth  had  revoked,  or  con- 
^"*^"  tributed  to  revoke  the  will,  died  in  the  lifetime  of  the 

testator,  this  event  would  restore  its  efficacy ;  the  rea- 
soning being  founded  on  a  fancied,  but  evidently  mistaken 
analogy  to  the  case  of  a  will,  whose  operation  has  been 
restored  by  the  destruction  of  a  subsequent  revoking  or 
inconsistent  will  (t).  The  latter  doctrine,  however,  is  ob- 
viously a  consequence  of  the  ambulatory  state  of  the  in- 
strument, during  the  testator's  lifetime,  and  stands  upon 
grounds  which  do  not  apply  to  the  class  of  revocations 
under  consideration ;  and  therefore  it  has  been,  in  later 
times,  most  properly  adjudged,  that  a  will,  once  revoked 
by  marriage  and  the  birth  of  a  child,  continues  revoked, 
notwithstanding  the  decease  of  such  child  before  the  will 
takes  effect  (i^). 

It  was,  also,  for  a  long  time  a  question  whether  the 

presumed  revocation  resulting  from  marriage  and    the 

Piroi  eridence   birth  of  children  could  be  rebutted  by  parol  evidence.    In 

•dmiMibie.     '  the  casc  of  Brady  v.  Cuhit  («r),  Lord  Mansfield  considered 

the  evidence  to  be  admissible ;  but  his  Lordship's  notion 

(«)  HaOawa^  v.  Clarke,  1  PhUl.  266,  n. 

341.    See  also  Gibbons  v.  Cauni,  4  («)  jSurroto  y.  .Sorter,  Amb. 490; 

Yes.  849 ;    Wright  v.  Ndherwoody  Helper  y.  Hdfyer,  cit.  1  Plull.  412 ; 

2  Salk.  Eyans's  ed.  593,  n.  Sullivan  y.  Sullivan,  cit.  1  PhiU. 

(0    JVrighi   y.   Netherwood,   2  343;  .^n^rMmy.  JS^  1  Plull.  342. 

Eyans's  Salk.  693,  n. ;    2   PhiU.  (x)  Dougl.  31. 
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was  warmly  opposed  by  Lord  C.  J.  Eyre^  in  the  case  chaptib  vn. 
of  Goodtide  v.  Otway{y\  the  Chief  Justice  observing, 
that,  in  cases  of  revocation  by  operation  of  law,  the  pre- 
smnptio  juris  is  so  violent,  that  it  does  not  admit  of  cir- 
cumstances to  be  set  up  in  evidence  to  repel  it.  Lord 
Kenyan  and  Mr.  Justice  Bidler^  too,  in  Doe  v.  Lanca- 
shire (z),  strongly  expressed  their  objection  to,  and  dis- 
regard of  the  parol  evidence,  which  had  been  adduced  to 
shew,  that  the  testator  intended  to  make  another  will,  ex- 
cluding the  child,  whose  birth,  with  the  previous  marriage, 
produced  the  revocation.  Sir  R.  P.  Arden^  M.  R.,  in 
Gibbons  V.  Caunt  (a),  said,  that  he  believed  they  went  the 
length  of  admitting  the  evidence,  but  he  did  not  like  it. 
In  Kend)d  v.  Scrajhn  (d),  parol  evidence  of  an  intention 
not  to  revoke  was  offered ;  but  Lord  Longhborotyh^  on 
sending  the  case  to  the  Court  of  King's  Bench,  observed, 
'^  that  the  parol  evidence  did  not  weigh  at  all,  being  only 
conversations,  and  not  amounting  to  a  republication,  a 
court  of  law  would  pay  no  regard  to  it ;"  but  the  con- 
clusion at  which  the  Court  arrived  on  another  point,  ren- 
dered it  unnecessary  to  enter  into  the  question  of  the  ad- 
missibility of  the  evidence.  This  question  has  now  been 
completely  set  at  rest  by  the  recent  case  of  Marston  v. 
Roe  (c),  in  the  Exchequer  Chamber,  in  which  the  judges, 
after  an  elaborate  argument,  unanimously  decided  against 
the  admissibility  of  the  evidence,  as  being  productive  of 
the  evils,  the  prevention  of  which  was  the  great  object  of 
the  enactments  respecting  wills  in  the  Statute  of  Frauds. 
This  view  of  the  subject,  of  course,  excluded  the  appli- 
cability of  the  cases  in  the  ecclesiastical  courts,  where  the 
evidence  is,  and  has  long  been,  admitted  in  regard  to  wills 

(^)  H.  Black.  622.  {h)  5  Ves.  633 ;  ^.  C.  2  East,  630. 

(z)  5  Bum.  &  East,  61.  (c)  8  AdoL  &  £1. 14. 

(a)  4  Yes.  848. 

VOL,  I.  I 
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Wills  raade 
since  1837  ab- 
Bolutely  revok- 
ed by  marriage 
under  1  Vict. 
c.  26. 


Remarks  upon 
the  enactment. 


of  personal  estate  (rf).  No  question  of  this  nature  can 
occur,  under  any  will  made  since  the  year  1837,  as  the 
recent  act,  sect.  18,  has  provided,  "  That  every  will  made 
by  a  man  or  woman  shall  be  revoked  by  his  or  her  mar- 
riage, (except  a  will  made  in  exercise  of  a  power  of  ap- 
pointment, when  the  real  or  personal  estate  thereby  ap- 
pointed, would  not,  in  default  of  such  appointment,  pass 
to  his  or  her  heir,  customary  heir,  executor,  or  administra- 
tor, or  the  person  entitled  as  his  or  her  next  of  kin,  under 
the  Statute  of  Distributions.)"  And,  (s.l9,)  that  "no  will 
shall  be  revoked  by  any  presumption  of  an  intention  on 
the  ground  of  an  alteration  in  circumstances." 

These  clauses  suggest  only  two  remarks : — 

1st,  That,  unless  in  the  expressly  excepted  cases,  mar- 
riage alone  will  produce  absolute  and  complete  revocation, 
as  to  both  real  and  personal  estate ;  and,  that  no  declara- 
tion, however  explicit  and  earnest,  of  the  testator's  wish 
that  the  will  should  continue  in  force  after  marriage, 
still  less  any  inference  of  intention  drawn  from  the  con- 
tents of  the  will,  and  least  of  all  evidence  collected 
aliunde,  will  prevent  the  revocation. 

2nd,  That  merely  the  birth  of  a  child,  whether  provided 
for  by  the  will  or  not,  will  not  revoke  it ;  the  legislature, 
while  it  invested  with  a  revoking  efficacy  one  of  the 
several  circumstances  formerly  requisite  to  produce  re- 
vocation, having  wholly  disr^arded  the  other. 

The  new  rule,  though  it  may  sometimes  produce  in- 
convenience, has  at  least  the  merit  of  simplicity,  and 
will  relieve  this  branch  of  testamentary  law  from  the 
many  perplexing  distinctions,  which  grew  out  of  the  pre- 
existing doctrine. 


{d)  See  Qibbena  r.  Cross^  2  Add.  4&6;  Foxy.  ManUm,  1  Cart.  49. 
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Section  II. 


By  Burning^  Cancelling^  Tearing^  or  Obliterating. 
The  Statute  of  Frauds  admitted  of  a  will  even  of  free-  Rewcation  by 

buming,  tear- 

hold  estate,  being  revoked  by  burning,  cancelling,  tearing,  ing>  onceiung, 

,  or  obliteratixigi 

or  obliterating,  by  the  testator  himself,  or  in  his  presence  under  the  old 
and  by  his  directions,  and  the  transaction  was  not  re- 
quired to  be  attested  by  witnesses. 

The  enactment  has  not  been  construed  so  strictly  as  to 
exclude  all  evidence  tending  to  shew  quo  animo  the  act 
was  done,  which  is  a  conclusion  to  be  drawn  by  a  court 
or  jury  from  all  the  circumstances.  The  mere  physical 
act  of  destruction  is  itself  equivocal,  and  may  be  de- 
prived of  all  revoking  efficacy  by  explanatory  evidence, 
indicating  the  animus  revocandi  to  be  wanting.  Thus,  if 
a  testator  inadvertently  throws  ink  upon  his  will,  instead 
of  sand  {e\  or  obliterates  it  during  a  fit  of  insanity  (/),  it 
will  remain  in  full  force,  notwithstanding  such  accidental 
or  involuntary  obliteration.  So,  the  destruction  of  the 
instrument  by  a  third  person  in  the  lifetime,  but  without 
the  permission  or  knowledge,  of  the  testator,  would  not 
affect  its  validity ;  a  fortiori,  if  the  destruction  took  place 
after  his  decease  {g).  In  the  converse  case,  however,  in 
which,  though  there  is  an  intention  on  the  part  of  the 
testator  to  destroy  the  will,  the  act  remains  incomplete, 
the  authorities  present  more  matter  for  consideration. 


(0  1  P.  W.  346.  {g)   Haines  v.  Haines^  2  Vera. 

(/)  Scndy  y.  Fordhamy  1  Add.      241. 
74. 

i2 
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The  early  case  of  BiM  d.  Bole  v.  Thomas  (A),  has  gene- 
rally been  considered  to  establish,  that  a  very  slight  act 
of  tearing  is  sufficient  to  effect  a  revocation,  if  done  with 
such  intention ;  the  facts  were  as  follows  :— 
Rerocatioii  by        The  tcstator,  (who  had  frequently  declared  himself  dis- 

partiAl  tearing. 

satisfied  with  his  will,)  being  one  day  in  bed  near  the  fire, 
ordered  W.,  a  person  who  attended  him,  to  fetch  his  will, 
which  she  did,  and  delivered  it  to  him,  it  being  then 
whole,  only  somewhat  erased ;  he  opened  and  looked  at 
it,  then  gave  it  a  rip  with  his  hands,  so  as  almost  to  tear 
a  bit  off,  then  rumpled  it  together  and  threw  it  on  the  fire, 
but  it  fell  off.  W.  took  up  the  will,  and  put  it  into  her 
pocket ;  the  testator  did  not  see  her  do  so,  but  seemed  to 
have  some  suspicion  of  it,  as  he  asked  her  what  she  was 
at,  to  which  she  made  little  or  no  answer ;  the  testator 
several  times  afterwards  said,  that  was  not,  and  should 
not  be  his  will,  and  bid  her  destroy  it ;  she  said  at  first, 
"  So  I  will  when  you  have  made  another ; "  but,  after- 
wards, upon  his  repeated  inquiries,  she  falsely  told  him 
that  she  had  destroyed  it ;  she  asked  him  to  whom  the 
estate  would  go  when  the  will  was  burnt  ?  he  answered,  to 
his  sister  and  her  children.  The  testator  afterwards  told  a 
person  that  he  had  destroyed  his  will,  and  should  make 
no  other  until  he  had  seen  his  brother  J.  M.,  and  desired 
the  person  would  tell  his  brother  so,  and  that  he  wanted 
.  to  see  him ;  he  afterwards  wrote  to  his  brother,  saying, 
"  I  have  destroyed  my  will  which  I  made ;  for,  upon  se- 
rious consideration,  I  was  not  easy  in  my  mind  about 
that  will ;"  and  desired  him  to  come  down,  saying,  "  If  I 
die  intestate,  it  will  cause  uneasiness."  The  testator, 
however,  died  without  making  another  will.  The  juiy 
thought  this  a  sufficient  revocation,  and  the   Court  of 

(A)  H.  Black.  1043. 
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Common  Pleas  was  of  the  same  opinion,  on  a  motion  for  oHAprxm  m. 
a  new  trial ;  Lord  C.  J.  De  Grey  observing,  that  this 
case  fell  within  two  of  the  specific  acts  described  by 
the  Statnte  of  Frauds ;  it  was  both  a  burning  and  a  tear- 
ing ;  and  that  throwing  it  on  the  fire,  with  an  intent  to 
bum,  though  it  was  only  very  slightly  singed  and  fell  off, 
was  sufiicient  within  the  statute. 

It  is  not,  however,  to  be  inferred  from  this  case,  that  Mew  attempt 

to  destroy  will 

the  mere  intention,  or  even  attempt  of  a  testator  to  bum,  not  neoeiaariiy 

leroctttorj* 

cancel,  tear,  or  obliterate  his  will,  is  sufficient  to  produce 
revocation,  within  the  meaning  of  the  Statute  of  Frauds ; 
for,  the  legislature  having  pointed  out  certain  modes  by 
which  a  will  may  be  revoked,  it  is  not  in  the  power  of  the 
judicature,  under  any  circumstances,  to  dispense  with  part 
of  its  requisitions,  and  accept  the  mere  intention  or  endea- 
vour to  perform  the  prescribed  act,  as  a  substitute  or  equi- 
valent for  the  act  itself,  though  the  intention  or  endeavour 
may  have  been  frustrated  by  the  improper  behaviour  of  a 
third  person. 

•  Thus,  in  the  case  of  Doe  d.  Reed  v.  Harris  (t),  where 
it  appeared  by  the  evidence  of  the  testator's  servant,  that 
the  testator  had  thrown  the  will  on  the  fire,  from  which 
it  was  immediately  snatched  by  a  relative  who  lived  with 
him,  when  the  fire  had  merely  singed  the  cover.  The 
testator,  afterwards  insisted  upon  her  giving  up  the  will 
to  be  burnt,  which  she  promised  to  do ;  and,  in  order  to 
satisfy  the  testator,  threw  something  into  the  fire,  which 
was  not  the  will,  (as  she  represented  it  to  be,)  of  which  the 
testator  appears  to  have  had  some  suspicion ;  for,  upon 
the  witness  expressing  her  doubt  whether  the  will  had 
been  destroyed,  the  testator  said,  ^*  I  do  not  care,  I  will 
go  to  L.,  if  I  am  alive  and  well,  and  make  another  will." 

(»)  6Adol.  &E1.209. 
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CHAPTER  VII.   The  Court  of  Queen's  Bench  held,  that  the  will  was  not 

revoked,  on  the  ground  that  there  had  been  no  actual 
burning  of  the  instrument.  "  It  is  impossible,"  said  Lord 
DenmaUy  "  to  say  that  singeing  a  cover  is  burning  a  will 
within  the  meaning  of  the  statute."  Mr.  Justice  Pafte- 
son  said,  ^^  To  hold  that  it  was  so,  would  be  saying,  that 
a  strong  intention  to  bum,  was  a  burning.  There  must 
be,  at  all  events,  a  partial  burning  of  the  instrument 
itself;  I  do  not  say  that  a  quantity  of  words  must  be 
burnt;  but  there  must  be  a  burning  of  the  paper  on 
which  the  will  is." 

It  was  held,  however,  that  the  slight  burning  which 
occurred  in  this  case,  with  the  attendant  circumstajices 
and  conduct  of  the  testator,  though  not  sufSicient  to  sa- 
tisfy the  Statute  of  Frauds,  yet  had  the  effect  of  revoking 
the  will,  in  regard  to  property  to  which  that  statute  did 
not  extend  as  copyholds  (A:). 
Effect  where  a        But  (to  rcturu  to  cascs  withiu  the  statute)  it  is  clear, 
pcnds  tiiHe-     that  if  a  testator  is  arrested  in  his  design  of  destroying 
fw^^te^iim-^'  the  will,  by  the  remonstrance  or  interference  of  a  third 
pietion.  person,  or  by  his  own  voluntary  change  of  purpose,  and 

thus  leaves  unfinished  the  work  of  destruction  which  he 
had  commenced,  the  will  is  unrevoked ;  and  the  degree  in 
which  the  attempt  had  been  accomplished,  would  not,  it 
should  seem,  be  very  closely  scrutinized,  if  the  testator 
himself  had  put  his  own  construction  upon  his  somewhat 
equivocal  act,  by  subsequently  treating  the  will  as  unde- 
stroyed. 

Thus,  in  the  case  of  Doe  v.  Perkes  (/),  where  a  testator, 
upon  a  sudden  provocation  by  one  of  the  devisees,  tore 
his  will  asunder;  and,  after  being  appeased,  fitted  the 
pieces  together,  and  expressed  his  satisfaction  that  it  was 

{k)  Doe  d.  Beed  v.  HarriSy  8  Adol.  &  £U.  1. 
(0  5  B.  &  Aid.  489. 
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no  worse,  and  that  no  material  injury  had  been  done ;  it   o"^^"*  ▼"> 
was  held  that  the  will  remained  unrevoked.     Here  (to 
use  the  language  of  a  distinguished  Judge,)  {m)  the  inten- 
tion  of  revoking  was  itself  revoked,  before  the  act  was 
complete.     In  one  instance,  the  Prerogative  Court  de-  Pwromptionai 

,  to  destmction 

cided  in  favour  of  a  will,  without  any  distinct  proof  of  its  of  wuii. 
existence  after  the  death  of  the  testator,  or  of  its  de- 
struction in  his  lifetime;  there  being  strong  reason,  under 
all  the  circumstances,  for  supposing  that  the  testator  had 
unintentionally  destroyed  it;  or  at  all  events,  that  its 
destruction,  whenever  effected,  was  without  his  concur- 
rence (n).  The  general  rule  in  that  court  seems  to  be, 
that  if  a  will  is  traced  into  the  testator's  possession,  and 
cannot  afterwards  be  found,  it  is  to  be  presumed  that  he 
destroyed  it  animo  revocandi  (o) ;  but  that  if  the  will  is 
traced  out  of  the  deceased's  custody,  it  is  incumbent  on 
the  party  asserting  the  revocation,  to  prove  that  the  will 
came  again  into  such  custody,  or  was  destroyed  by  his 
directions  {/?). 

A  revocation  by  obliteration  may  be  either  partial  or 
totaL 

If  the  testator  draws  a  pen  over  part  of  the  will  only.  Effect  of  pw- 
a  revocation  is  effected  pro  tanto,  and  the  unobliterated  Swii?^^^*™" 
portions  remain  in  force  (q) :  as  where  (to  put  a  common 
case)  a  testator,  after  having  devised  property  to  several 
persons,  strikes  out  the  name  of  one  of  the  devisees,  by 
which  act  he  gives  to  the  will  the  same  operation  as  if 
that  devisee  had  died  in  the  testator's  lifetime.  If  the 
estate  or  interest  of  the  co-devisees  was  joint,  the  entire 

(m)  Vide  6  AdoL  &  £11.  215.  cancelled.  Harev.Noimyth,  SHagg. 

(«)  Dwris  r.  Davisy  2  Add.  223.  '  192,  n. ;  Lambert  r.  Lamberty  Id.  668. 

(o)  LUlie  V.  LiUiey  3  Hagg.  184 ;  (p)    Colvin  v.   Frawfy  2  Hagg. 

Wargenl  r.  HoUingSy  4  Hagg.  245 ;  327. 

Tagart  r.  Sgrnre^  1  Curt.  280 :    d  {q)  StOUm  v.  SutUmy  Cowp.  812. 
fortiariy  if  found  in  his  poasession. 
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CHAPTER  vn.  property  would  vest  in  the  survivor  or  survivors ;  if  they 
were  tenants  in  common,  the  share  of  the  deceased  de- 
visee would  lapse,  and  a  partial  intestacy  be  produced ; 
unless  the  subject  of  gift  were  a  pecuniary  legacy,  or  any 
other  article  of  personal  estate,  which  would  fall  to  the 
residuary  legatee,  if  there  was  one,  or  unless  the  will 
was  made  since  the  year  1837,  in  which  case  the  revo- 
cation of  a  specific  devise  would  cast  the  real  estate, 
which  was  the  subject  of  such  devise,  into  the  hands  of 
the  residuary  devisee. 

Effect  of  par-         In  Order  to  constitute  a  revocatory  T)bliteration,  it  is 

tial  oblitera- 
tion, not  essential  that  every  word  should  be  obliterated ;  the 

revocation  is  complete  if  enough  of  the  material  part  be 
expunged,  to  shew  an  intention  that  the  devise  shall  not 
stand ;  as  where  the  testator  draws  his  pen  across  the 
devisee's  name  (r).  But  where  the  name  occurred  seve- 
ral times  in  the  course  of  the  will,  and  the  testator  drew 
his  pen  across  the  name  in  some  instances,  and  left  it 
standing  in  others,  it  was  held,  that  the  bequests  were 
not  revoked ;  the  V  ice-Chancellor  observing,  that  as  the 
description,  and  in  some  places  the  name,  of  the  legatee 
remained  uncancelled,  the  Court  would  not  be  warranted 
in  holding  that  the  bequests  to  her  were  revoked  (s).  But 
the  obliteration,  in  the  envelope  of  a  will,  of  the  words 
referring  to  it  as  the  will  of  the  testator,  accompanied 
by  expressions  written  by  him,  shewing  that  he  consi- 
dered that  it  was  revoked  by  another  will,  which,  for 
want  of  being  duly  attested,  had  no  such  operation,  is,  of 
course,  not  such  an  obliteration  as  to  have  the  effect  of 
revoking  the  will. 

Thus  where  (t)  the  testator  by  a  will  dated  the  22nd 

(r)  See  Menee  v.  Mence^  18  Ves.      73. 
350.  (0  OrantleyY.  Oartkwaite,  2  Rnas. 

(s)  Martins  ▼.  Chtrdinery  8  Sim.     90. 
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of  November,  1796,  and  by  a  codicil  dated  2nd  of  July, 
1808,  both  of  which  were  duly  attested,  devised  certain 
real  estates,  and  afterwards  made  an  unattested  will, 
dated  the  25th  of  September,  1812,  which  contained  a 
different  disposition  of  the  same  lands ;  and  at  his  death 
all  these  three  instruments  were  found  wrapped  up  in  one 
piece  of  paper.  The  posterior  unattested  will  was  con- 
tained in  an  envelope  on  which  was  indorsed,  "  The  last 
will  and  testament  of  John  Douce  Garthwaite,  dated  the 
25th  September,  1812."  The  envelope  containing  this  will 
was,  along  with  the  former  will  and  codicil,  inclosed  in 
another  envelope,  on  which  was  the  following  indorse- 
ment in  the  testator's  own  handwriting: 

"  The  last  will  &c    twenty  fifth  Sept'  1812 

'Bk%  kwt  w%  ns4.  tcjtmiitEt  &  gedail  Superseded 

of  by  the  above 

John  Douce  Garthwaite  25*  April  1812" 

The  question  was,  whether  the  writing  and  obliteration 
on  the  exterior  envelope,  amounted  to  a  revocation  of  the 
will  of  1796;  and  Lord  Eldon  was  clearly  of  opinion  that 
it  did  not. 

And  here  it  may  be  observed,  that,  where  the  act  of  Effect  where 
cancellation  or  destruction  is  connected  with  the  making  connected  with 
of  another  will,  so  as  fairly  to  raise  the  inference,  that  uon7    ^^' 
the  testator  meant  the  revocation  of  the  old,  to  depend 
upon  the  efficacy  of  the  new,  disposition,  such  will  be  the 
legal  effect  of  the  transaction ;  and  therefore,  if  the  will 
intended  to  be  substituted,  is  inoperative  from  defect  of 
attestation,  or  any  other  cause,  the  revocation  fails  also, 
and  the  original  will  remains  in  force.     As  where  a  tes- 
tator, having  some  time  before  executed  a  will,  duly  at- 
tested,  to   each  sheet  of  which  he  had  affixed  a  seal, 
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CHAPTBK  VII.   instructed  his  solicitor  to  prepare  another,  and  signed  the 

draft  prepared  from  those  instructions,  and  then  pro- 
ceeded to  tear  off  the  seals  of  the  old  will;  when,  after 
all  the  seals  but  one  had  been  thus  removed,  he  was  in- 
formed, that  the  new  will  would  not  be  operative  upon 
his  lands  in  its  then  state,  which  induced  him  to  desist; 
and  before  the  new  will  was  complete,  the  testator  died: 
it  was  held,  that  the  original  will  remained  unrevoked  (u). 

Partial  obiite-        ^^^  ^^^  samc  principle  applies  to  partial  alterations ; 

^cted^^th  a     ®^  *^^*'»  where  a  testator  strikes  out  the  name  of  a  de- 

ncw  diaposi-      yisce,  and  at  the  same  time  interlines  that  of  another,  or 

tion.  ' 

substitutes  a  larger  or  smaller  interest  or  share  for  that 
which  he  had  previously  given,  if  the  interlineation  is  in- 
operative for  want  of  an  attestation,  the  obliteration  will 
also  fail  of  effect  («r).  This  question  cannot  arise  under 
wills  which  are  subject  to  the  new  law;  the  recent  act 
having  (as  we  shall  presently  see,)  required  obliterations 
to  be  attested  in  the  same  manner  as  an  originaUj  exe- 
cuted will;  though  the  principle  regarding  conditional  re- 
vocations, may  come  under  consideration  in  regard  even 
to  such  wills,  in  the  case  of  a  will  being  destroyed  by 
burning  or  tearing,  (which  the  statute  still  recognises  as 
revoking  acts,)  in  the  expectation  of  the  completeness 
and  efficacy  of  a  new  and  substituted  disposition,  which 
proves  to  be  inoperative. 
Effect  where  a        Where   the  posterior  of    two   inconsistent   wills  is 

testator,  hanng 

made  two  in-     Cancelled,  or  otherwise  revoked  by  the  testator  in  his 

consistent  wills,   ,.«     .  ,  ^^ 

revokes  postc.    lifetime,  the  effect   of  such   revocation   clearly  is,   ac- 
cording to  the  old  law,  (which,  it  will  be  remembered, 

(«)   Hyde  v.  Hydey  3  Ch.  Rep.  (x)  Short  r.  Smith,  4  East,  41d, 

155.    See  also  Onions  v.  Tyrer^  1  (this  case,  however,  did  not  raise 

P.  W.  343  ;    S.  C.  Pr«.  Ch.  459 ;  the  precise  point)  ;  KirJbe  v.  JTtrif, 

Sutton  y.Sutt<myCow^.S12;   Win-  4  R\iS8.  435. 
8or  y.  Pratt,  5  Moore,  484. 
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still  applies  to  all  wills  made  before  the  year  1838,)  to  chaptbr  vn. 
restore  the  prior  will  to  its  original  position ;  and  such 
restored  will,  if  not  revoked  by  any  subsequent  act  of  the 
testator,  will  come  into  operation  at  his  decease.  This 
is  an  inevitable  consequence  of  the  ambulatory  character 
of  the  instrument,  which  character  of  course  pervades  its 
whole  contents,  extending  no  less  to  an  express  clause 
of  revocation,  than  to  every  other  part  {y) ;  and  hence, 
the  distinction  sometimes  suggested,  between  cancelled 
wills  which  do,  and  those  which  do  not,  contain  such 
clauses,  in  regard  to  their  revoking  effect  upon  an  earlier 
uncancelled  will  (z),  is  wholly  without  foundation.  The 
clause  of  revocation,  like  every  other  clause,  is  silent  until 
the  death  of  the  testator  calls  the  will  into  operation;  and 
though  the  ecclesiastical  courts  appear  for  a  long  period  to 
have  entertained  the  notion,  that  a  cancelled  will  with  a 
clause  of  revocation,  revoked  a  prior  uncancelled  one  {a) ; 
yet  those  courts  have  of  late  greatly  modified,  if  not 
wholly  abandoned,  the  doctrine;  for,  in  the  case  of  Usticke 
V.  Bawden{b\  Sir  John  NichoU  laid  it  down,  that  the 
legal  presumption  waa  neither  adverse  to  nor  in  favour  of 
the  revival  of  a  former  uncancelled,  upon  the  cancellation 
of  a  late  revocatory,  will.  The  question  was,  he  said, 
open  to  decision  either  way,  according  to  facts  and  cir- 
cumstances, and  which  in  the  case  then  before  the  Court, 
were  thought  strongly  to  favour  the  revival.  All  such  ques- 
tions are  precluded  in  regard  to  wills  made  since  the  year 
1837,  by  the  recent  statute,  which  (s.  22)  provides,  "That  stat.  i  Met. 
no  will  or  codicil  or  any  part  thereof,  which  shall  be  in  ciudiigVcrivS" 
any  maimer  revoked,  shall  be  revived  otherwise  than  by  JlniMs^w  in-  ' 
the  re-execution  thereof,  or  by  a  codicil  executed  in  man-  **°     * 

(/)  Hdrwoodr.  Goodright,  Cowp.         (a)  Vide  cases  cited  in  Moore  v. 
92.  Moorey  1  Phil.  Evid.  412. 

(z)  See  Boper  on  Revocation,  94.         (b)  2  Add.  116. 
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CHAFTBR  VII.  nBT  heieiiibefore  required,  and  shewing  an  intention  to 

revive  the  same;    and  when  any  will  or  codicil  which 

shall  be  partly  revoked,  and  afterwards  wholly  revoked, 

shall  be  revived,  such  revival  shall  not  extend  to  so  much 

thereof  as  shall  have  been  revoked  before  the  revocation 

of  the  whole  thereof,  unless  an  intention  to  the  contrary 

shall  be  shewn." 

Applicability  of      Many  of  the  points  discussed  in  the  present  section,  may 

trines  to  wills    arisc  as  to  wills  which  are  subject  to  the  new  law.    It  may 

1837.  of  course  still  be  a  question,  whether  the  destruction  of  a 

will  by  a  testator  in  his  lifetime,  is  partial  or  complete ; 
and  whether  it  takes  place  under  circumstances,  in  re- 
gard to  the  volition  of  the  testator  or  otherwise,  which 
invest  it  with  a  revoking  effect ;  and  whether  or  not  it 
was  so  connected  with  an  intended  new  disposition  as  to 
be  dependent  for  its  operation  upon  the  efficacy  thereof. 
All  such  questions  the  recent  statute  leaves  untouched; 
though  it  has,  we  have  seen,  abolished  the  rule,  which 
gave  to  the  revocation  of  a  posterior  will  the  effect  of 
reviving  a  prior  testamentary  instrument,  which  such 
posterior  will,  if  it  had  remained  in  force,  would  have 
revoked;  and  it  would  be,  it  is  conceived,  immaterial  in 
such  case  whether  the  posterior  will  owed  its  revoking 
efficacy  to  an  express  clause  of  revocation  contained 
therein,  or  to  mere  inconsistency  of  disposition. 
Effect  of  de-  Sometimes  a  testator  for  greater  security  executes  his 

part^of^dupU-    will  in  duplicate,  retaining  one  part  and  committing  the 
^  *     '  other  to  the  custody  of  a  third  person  (usually  an  execu- 

tor or  trustee) ;  and  questions  have  not  unfrequently  arisen 
as  to  the  effect  of  his  subsequently  destroying  one  of  such 
papers,  leaving  the  duplicate  entire. 

In  these  cases,  the  presumption  generally  is,  that  the 
testator  means  by  the  destruction  of  one  part  to  revoke 
the  will,  but  the  strength  of  the  presumption  depends  much 
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upon  circumBtaiices.  Thus,  where  (c)  he  cancels  that  chaftkr  m. 
part  which  is  in  his  own  possession,  (the  duplicate  being 
in  the  custody  of  anoOier^  it  is  very  strongly  to  be  pre- 
sumed, that  he  does  not  intend  the  duplicate  to  stand,  he 
having  destroyed  all  that  was  within  his  reach  ((/).  So, 
if  the  testator  have  himself  possession  of  both,  the  pre- 
sumption of  revocation  holds,  though  weaker ;  and  even 
if,  having  both  in  his  possession,  he  alters  one,  and  then 
destroys  that  which  he  had  altered,  there  is  also  the  pre- 
sumption, but  weaker  still. 

These  several  gradations  of  presumption,  were  stated 
by  Lord  Chancellor  Erskine  in  the  case  of  Pembertan  v. 
Pemberton  (e),  the  circumstances  of  which  were  as  fol- 
lows : — Two  parts  of  a  will  were  found  in  the  possession 
of  a  testator  at  his  death,  the  one  cancelled,  having  va- 
rious alterations  in  it,  and  the  other  not  altered  or  can- 
celled ;  and  the  finding  of  the  jury  in  three  successive  trials 
at  law  on  these  facts,  and  the  evidence  generally,  was» 
that  the  will  was  not  revoked ;  and  in  that  conclusion 
the  Lord  Chancellor  finally  concurred. 

Perhaps,  in  such  a  case,  the  presumption  can  hardly 
be  said  to  lean  in  favour  of  the  revocation  at  all ;  for  the 
testator  having  made  alterations  in  one  part,  and  then 
cancelled  the  part  so  altered  onlyy  the  conclusion  would 
rather  seem  to  be,  that  he  merely  intended,  by  the  de- 
struction of  that  part,  to  get  rid  of  the  alterations,  and  to 
restore  the  will  to  its  original  state. 

And  it  is  observable,  that,  in  the  case  of  Roberts  v. 
Bound  (/),  where  one  of  two  duplicate  wills  was  found 
partly  mutilated,  and  the  other  carefully  preserved  in  the 

(c)    See  ^>  Edward  S^ymout^a  49 ;  Bcughesf  t.  Moretony  3  Hagg. 

case,  cit.  Com.  453 ;  S.  C.  1  P.  W.  191,  n. 
346.  (e)  13  Yes.  310. 

{d)  BwtUmahaw  ▼.  QHbert^  Cowp.         (/)  3  Hagg.  648. 
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CHAPTER  VII.  testator's  own  possession,  it  was  held,  that  the  will  re- 
mained unrevoked. 

The  evidence  in  Pemberton  v.  PemherUmy  as  to  the  in- 
tent with  which  the  act  of  cancellation  was  done,  con- 
sisted partly  of  subsequent  declarations  of  the  testator, 
and  these  tended  rather  to  favour  the  revocation  than 
otherwise  ;  but  both  Lord  Eldon  and  Lord  JErskine  ad- 
verted to  the  very  little  weight  due  to  expressions  thrown 
out  by  testators  in  conversation  with  persons  respecting 
their  wills. 
Effect  where  The  principle  on  which  the  destruction  of  one  part  of 

sions  ocLr^ki  a  duplicate  will  is  held  to  be  a  revocation,  has  been  ex- 
andt^utorob^  tended  to  a  case  in  which  the  testator,  having  expressed 
in  one  only!*"    the  Same  purposc  in  both  a  will  and  codicil,  obliterated  it 

in  the  codicil  alone. 

These  circumstances  occurred  in  UtterUm  v.  UtterUm{j)^ 
where  a  testator,  after  disposing  of  the  residue  of  his  real 
and  personal  property  among  his  children,  introduced  into 
the  will  an  interlineation,  excepting  his  son  J.,  to  whom 
he  gave  one  shilling.  By  a  codicil,  (being  the  fifth,)  after 
expressing  his  disapprobation  of  the  conduct  of  this  son, 
he  declared  it  to  be  his  determination  that  he  (the  son) 
should  have  no  more  of  his  property  than  one  shilling. 
It  appeared  that  the  testator  subsequently  became  recon- 
ciled to  his  son,  and  cancelled  the  codicil  by  drawing  his 
pen  across  it,  but  did  not  strike  out  the  interlineation  in  his 
will.  This  raised  the  question,  whether  the  cancelling  of 
the  codicil  destroyed  the  effect  of  the  interlined  clause  in 
the  will,  with  reference  to  some  copyhold  property ;  for, 
as  to  the  freeholds,  it  was  admitted  that  the  interlineation 
was  inoperative,  for  want  of  an  attestation ;  and  in  regard 
to  the  personalty,  the  Ecclesiastical  Court  had  held  the 

(ff)  3  Yes.  &  Bea.  122. 
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cancellation  of  the  codicil  to  have  cancelled  the  excluding 
clause  in  the  will ;  and  of  this  opinion  was  Sir  W.  Grant, 
with  respect  to  the  copyholds.  "  Even  independently  of 
the  parol  evidence  of  reconciliation,"  said  his  Honor,  ^^  it 
seems  to  me,  that  the  act  of  obliteration  speaks  as  clearly 
as  words  could  have  done,  a  change  of  intention  as  to  the 
exclusion,  and  not  merely  as  to  the  mode  of  effecting  it. 
It  is  the  same  as  if  he  had  said,  '  This  codicil  no  longer 
speaks  my  sentiments ;  I  am  no  longer  dissatisfied  with 
my  son,  and  no  longer  mean  to  make  any  distinction  be- 
tween  him  and  my  other  children '  (A)." 

Sometimes  there  is  found,  among  the  papers  of  a  tes-  Effect  of  tetta- 
tator,  a  codicil  without  the  will  of  which  it  professes  to  wiii,andieaTsi« 
be  part ;  m  such  cases  the  question  anses,  whether  or  not  itroyed. 
the  destruction  of  the  will,  (which  it  is  to  be  presumed, 
in  the  absence  of  proof  to  the  contrary,  was  the  act  of 
the  testator,)  operates  impliedly,  to  revoke  the  codicil  also. 
This  question,  of  course,  depends  mainly  upon  the  con- 
tents of  the   several   testamentaiy  documents.     If  the 
dispositions  in  the  codicil  are  so  complicated  with,  and 
dependent  upon,  those  of  the  will,  as  to  be  incapable  of  a 
separate   and  independent  existence,  the  destruction  of 
the  wiU  necessarily  revokes  the  codicil  (t) ;  and  it  should 
seem,  that  the  general  presumption  in  the  ecclesiastical 
courts  is  rather  in  favour  of  the  intention  to  involve  a 


(A)  Here  it  occurs  to  remark, 
that  testators  should  be  dissuaded 
from  making  or  alterizig  their  wills 
(as  they  are  often  disposed  to  do,) 
under  the  influence  of  any  tempo- 
raiy  excitement  occasioned  by  the 
ill- conduct  of  a  legatee ;  and,  stiU 
more,  from  recording  their  resent- 
ment in  their  wills,  which  may  have 
the  effect  of  wounding  the  feelings  of, 
and  casting  a  stigma  on  the  offend- 


ing party  long  afler  the  transaction  As  to  ezpm- 

which  gave  occasion  to  the  irrita-  "^"^  ?^  "?f°*- 

mcnt  in  wills. 

tion  has  been  effaced  from  recoUec- 
tion,  or  is  remembered  only  to  be 
regretted ;  though  it  is  not  denied 
that  cases  may  unhappily  occur  of 
such  settled  and  habitual  delin- 
quency of  conduct,  as  to  justify  the 
strongest  expressions  of  reprobation. 
(0  Usiieie  v.  Bawden,  2  Add. 
116. 
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CHAPTBR  rii.  codicil  in  the  revocation  of  the  will,  of  which  it  is  a  part, 
where  a  contrary  intention  cannot  be  collected,  either 
from  the  contents  of  the  codicil  itself,  or  from  extrinsic 
evidence  (k). 

But  if  the  codicil  is  capable,  from  the  nature  of  its  con- 
tents, of  subsisting  independently  of  the  will,  its  validity 
will  not  be  affected  by  the  destruction  of  such  will. 

Thus,  where  (/)  a  testator  having  made  a  will,  the  con- 
tents of  which  were  unknown,  the  same  not  being  found 
at  his  death,  subsequently  made  a  codicil  in  favour  of  an 
illegitimate  child,  bom  since  the  date  of  the  will,  and  its 
mother,  which  he  entitled,  "  A  codicil  to  my  last  will, 
and  to  be  taken  as  part  thereof;"  Sir  II.  Jenner  decided, 
that  the  codicil  was  unrevoked,  there  being  nothing  to 
shew  an  intention  to  revoke  it ;  and  the  dispositions  it 
contained,  (which  were  in  favour  of  those  for  whom  the 
testator  was  under  a  moral  obligation  to  provide,  and 
who  were  not  in  existence  when  the  will  was  executed,) 
being  of  such  a  nature  as  to  be  capable  of  taking  effect 
independently  of  the  will. 

Revocation  by        The  rcccut  statutc  has  considerably  modified  the  law 

boming,  tear- 
ing, or  other-     relating  to  the  species  of  revocation,    which  forms  the 

wise  deatroT- 

ing,  within  the  subjcct  of  the  present  section,  which  will  be  concluded  by 

briefly  shewing  to  what  particulars  the  alteration  extends. 
The  Statute  of  Frauds,  it  will  be  remembered,  admitted 
of  a  will  being  revoked  by  "  burning^  cancelling^  tearing^ 
or  obliterating  "  by  the  testator,  or  in  his  presence  and  by 
his  direction,  the  transaction  not  requiring  the  presence 
of  attesting  witnesses.  The  act  of  the  present  reign,  on 
the  other  hand,  allows  a  will  to  be  revoked  by  "  burning^ 
tearing^  or  othermse  destroying  the  same  by  the  testator 
or  some  person  in  his  presence  and  by  his  direction,  with 

{k)  MedfyeoU  v.  AsshOoriy  2  Add.  229 ;  Coppin  t.  Dillon,  4  Hagg.  969. 

(I)  Tb^rt  V.  iSywfVr,  1  Curt.  289. 
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the  intention  of  revoking  the  same."     The  change,  there-   chapter  vh. 
fore,  is,  that  a  revocation  by  cancellation  or  obliteration, 
is  not,  (ajB  heretofore,)  placed  upon  the  same  footing  as  a 
revocation  by  burning  or  tearing :  obliterations  and  inter- 
lineations, indeed,  are  specially  distinguished  from  those 
acts,  by  being  made  the  subject  of  a  distinct  section  (21), 
which  provides.  That  no  obliteration,  interlineation,  or  ouiterationB, 
other  alteration,  made  in  any  will  after  the  execution  be  signed  uid 
thereof,  shall  be  valid  or  have  any  effect,  except  so  far  as  * 
the  words  or  effect  of  the  will  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  exe- 
cuted in  like  manner,  as  hereinbefore  is  required  for  the 
execution  of  the  will ;  but  the  will,  with  such  alteration 
as  part  thereof,  shall  be  deemed  to  be  duly  executed,  if 
the  signature  of  the  testator  and  the  subscription  of  the 
witnesses  be  made  in  the  margin,  or  on  some  other  part 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the 
foot,  or  end  of,  or  opposite  to  a  memorandum  referring 
to,  such  alteration,  and  written  at  the  end  or  some  other 
part  of  the  will. 

It  is  observable  that  both  the  Statute  of  Frauds  and  Destruction 

must  be  in  the 

the  recent  act,  require  that  the  destruction  should  be  presence  of  tei- 

tfttor. 

made  in  the  presence,  and  by  the  direction  of  the  tes- 
tator. And  therefore,  it  should  seem,  that  if  a  testator 
desires  a  third  person  having  the  custody  of  his  will,  to 
destroy  it,  which  is  accordingly  done,  such  destruction, 
if  not  effected  in  the  presence  of  the  testator,  would  not 
amount  to  a  revocation. 


VOL.  I.  K 
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CHAPTBR  VII. 


Section  III. 


By  Alteration  of  Estate. 


Rerocation  by        Under  the  old  law,  it  was  essential  to  the  validity  of 
estate.  a  devise  of  freehold  lands,  that  the  testator  should  be 

seised  thereof  at  the  making  of  the  will,  and,  that  he 
should  continue  so  seised  without  interruption  until  his 
decease.  If,  therefore,  a  testator,  subsequently  to  his 
will,  by  deed  aliened  lands,  which  he  had  disposed  of  by 
such  will,  and  afterwards,  acquired  a  new  freehold  estate 
in  the  same  lands,  such  newly  acquired  estate  did  not 
pass  by  the  devise,  which  was  necessarily  void.  The 
devise  of  a  freehold  lease,  which  was  renewed  by  the  tes- 
tator subsequently  to  the  will,  was  evidently  in  this  situ- 
ation {m). 
Partial  aUena.        A  revocatiou  by  alienation,  may  be  either  partial  or 

total.  A  simple  case  of  partial  revocation  occnrs,  where 
a  testator,  having  devised  lands  in  fee,  demises  the  same 
lands  to  a  lessee  for  lives  or  for  years,  either  at  a  rent  or 
not,  in  which  case  the  lease  revokes,  or  subverts  the  de- 
vise pro  tanto,  by  subtracting  or  withdrawing  the  de- 
mised interest  from  its  operation  (»),  but  the  devise  is  no 
further  disturbed ;  and,  consequently,  the  devisee  would, 
even  under  the  old  law,  still  take  the  inheritance,  subject 
to  the  term,  and,  as  incidental  thereto,  the  rent,  if  any 
reserved  by  the  lease.  So,  if  a  testator,  after  devising 
lands  in  fee,  conveys  them  by  deed  to  the  use  of  himself 


tiona. 


(m)  Marwood  v.  Turner^  3  P.  W. 
163. 
(n)   Hoiffinscn  y.    Wood^   Cro. 


Car.  23 ;  Parker  t.  Lamb,  3  Bro. 
P.  C.  Toml.  ed.  12. 
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for  life,  with  remainder  to  the  use  of  his  wife  for  life,  chapt«»vu. 
as  a  jointnre,  without  disposing  of,  or  in  any  manner  as- 
suming to  convey  the  inheritance,  the  conveyance  would 
revoke  the  devise  pro  tanto,  and  the  reversion  in  fee  ex- 
pectant on  the  decease  of  the  testator's  wife,  would  pass 
under  it  to  the  devisee.  In  both  the  preceding  examples, 
it  will  be  perceived,  that  the  conveyance  is  not  only  par- 
tial in  its  object,  but  in  its  operation ;  it  does  not,  for  a 
moment,  disturb  the  testator's  seisin  of  the  inheritance, 
and,  therefore,  can  have  no  revoking  effect,  beyond  the 
estate  which  it  substantially  alienates  and  vests  in  ano- 
ther person.  Consistently  with  this  principle,  it  is  clear, 
that  (o)  where  a  testator,  by  his  wiU  charges  his  lands 
with  an  annuity,  and  afterwards  demises  them  for  a  term 
of  years  at  rack  rent,  the  devise  is  revoked  so  far  as  to 
deprive  the  devisee  of  his  legal  power  of  distress,  while 
the  tenancy  lasts (/^),  but  no  further;  and  the  annui- 
tant would  be  entitled  in  equity,  during  the  suspension  of 
his  power  of  distress,  to  have  the  rent,  or  an  adequate 
portion  of  it,  applied  in  satisfaction  of  the  annuity. 

Where,  however,  the  conveyance  subsequent  to  the  de-  ReTocatSonby 
vise,  though  made  for  a  partial  purpose,  embraces  the  en-  fee-simpie. 
tire  fee-simple,  or  the  whole  estate  of  freehold  which  is 
the  subject  of  the  devise,  the  rule,  under  the  old  law,  (with 
some  considerable  exceptions  presently  noticed,)  is,  that 
the  conveyance,  though  limited  in  its  purpose,  and  though 
it  instantly  revests  the  estate  in  the  testator,  produces  a 
total  revocation. 

Thus,  if  a  testator  on  his  marriage,  in  order  to  secure 
a  jointure  rent-charge  to  his  intended  wife,  conveys  lands, 

(o)  Parker  r,  Lamby  S  Bto,F,,C.  curing  the  annuity,  which  would 

12,  Toml.  ed.  entitle  them,  as  the  immediate  re- 

(p)  This  shews  the  advantage  of  versionen,  to  the  rent, 
limiting  a  tenn  to  trustees  for  se- 

k2 
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As  to  convey- 
ances of  copy- 
holds. 


CHAPTER  VII.  (which  he  had  by  a  will  made  before  1838  devised  in  fee,) 
to  the  use  of  trustees  for  a  term  of  years,  for  securiug  the 
jointure,  and  then  goes  on  to  limit  the  fee-simple  to  the 
use  of  himself  in  fee,  the  latter  limitation  will  revoke  the 
devise  in  toto  (q). 

This  doctrine,  however,  does  not  apply  to  copyholds. 
Thus,  where  A.,  who  was  seised  in  fee  of  freehold  and 
copyhold  estates,  devised  them  by  his  will,  (made  before 
1838,)  and  subsequently  conveyed  the  freeholds  to  the  use 
of  himself  for  life,  with  remainder  to  the  intent  that  B., 
his  intended  wife,  should  receive  an  annuity  of  £300  for 
her  life,  by  way  of  jointure,  and  subject  thereto  to  trus- 
tees for  ninety-nine  years,  upon  trusts  for  securing  the 
jointure,  and  subject  thereto  to  the  use  of  A.,  his  heirs 
and  assigns  for  ever.     At  the  same  time,  the  testator  sur- 
rendered his  copyhold  lands  to  the  same  uses ;  and  it  was 
held,  that  the  devise,  (though  clearly  revoked  as  to  the  free- 
holds, by  the  conveyance  of  them,)  was  not,  as  to  the  copy- 
holds, affected  by  the  surrender  beyond  the  particular  es- 
tates ;  on  the  ground,  that,  according  to  the  doctrine  of 
the  case  of  Thntstout  v.  Cunningham  (r),  the  fee-simple  of 
the  testator  was  not  disturbed  or  interrupted  by  the  sur- 
render of  the  ultimate  inheritance,  to  the  use  of  him- 
self (^). 

Where  the  conveyance  of  a  freehold  estate  has  no  li- 
mited or  definite  object,  or  is  made  for  a  mistaken  or  un- 
necessary purpose,  and,  though  its  whole  effect  is  instantly 
to  revest  the  property  in  the  testator  himself,  who  is  in 
of  his  old  estate,  yet,  the  momentary  interruption  of  the 


Conyeyances 
for  a  mistaken 
or  unnecessary 
purpose. 


{q)  Ooodtitle  v.  Ottoay^  2  H. 
Black.  561,  1  B.  &  P.  676,  7 
Dum.  &  East,  399,  2  Ves.  jun. 
606,  n. ;  Cave  v.  Holfordj  3  Ves. 
650  ;  S.a  7  Bro.  P.  C.  Toml.  ed. 
593.   See  also  Fatcser  y.  Jefftryy  16 


Ves.  593 ;  ^.  C.  2  Swans,  268. 

(r)  2  Black.  1046 ;  S.  C.  Fea, 
C.  R.  68. 

(*)  Vavmr  y,  Jeffety^  3  B.  &  Aid. 
462.  See  also^.  (7.  in  Equity,  SRuas. 
479. 
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testator's  seisin,   thus  occasioned,  produces  a  complete   chaptbk  th. 
and  total  revocation  of  the  previous  devise. 

Thus,  if  a  testator,  seised  in  fee  of  Blackacre,  having  by 
a  will  made  before  the  year  1838,  devised  such  land  by 
name,  or  all  his  lands  generally,  to  B.  in  fee,  afterwards 
by  lease  and  release,  or  any  other  assurance,  conveys 
Blackacre  to  the  use  of  himself  for  life,  remainder  to 
the  use  of  his  own  right  heirs,  the  conveyance,  though  it 
makes  no  actual  change  in  the  testator's  estate,  will  re- 
voke the  devise  in  toto  (t). 

But  where  the  momentary  interruption  of  the  testator's  TortioM  efic- 

tion. 

seisin  is  occasioned,  not  by  any  act  of  the  testator  him- 
self, but  by  the  tortious  act  of  a  stranger,  the  devise, 
even  under  the  old  law,  was  not  affected.  As  where  a 
testator  was  disseised  subsequently  to  the  making  of  his 
will,  and  afterwards  re-entered,  the  entry  restored  the 
original  seisin,  and  by  relation,  the  disseisee  was  con- 
sidered to  have  been  seised  ab  initio,  so  that  his  devise 
remained  unrevoked  {u). 

But  if  the  disseisee  were  out  of  possession  at  the  time 
of  the  making  of  the  will,  or  at  the  death,  the  devise 
would  be  inoperative. 

So,  where  a  man  made  his  will,  devising  lands,  and  then  Exdiangei. 
exchanged  those  lands  for  others,  and  died ;  if  the  ex- 
change were  vacated  subsequently  to  the  testator's  death, 
in  consequence  of  a  defect  in  the  title,  or  in  the  aliening 
capacity  of  the  other  party,  this  did  not  revive  the  de- 
vise (a;). 


{t)  Burffoine  t.  J^or,  1  Atk.  575.  106. 

See  also  Darl^  v.  DarUy^  3  Wils.  («)  Bunter  r.  Coke^  1  Salk.  237  J 

6,   Amb.  653 ;   S.  C.  nom,  Darley  Attamey-Creneral  v.   Fi^or,  8  Yes. 

y.  LangwortJ^^  3  Bro.  P.  C.  Toml.  282. 

ed.  359 ;  BmneU  v.  Wade,  2  Atk.  (ss)  AUomey-Gmeral  v.  Ft^or,  8 

325 ;  Harmood  v.  Offlander,  8  Yes.  Yes.  256. 
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CHAPTER  VII.  As  equity  follows  the  law,  the  same  general  principles 
^^w^of  eq°ui-  ^^^^^  govemed  the  revocation  of  devises  of  legal  estates 
table  interests    ^ero  held  to  apolv  to  dcvises  of  equitable  interests.    The 

by conTeyance.  rr  j  ^ 

devise  of  such  an  interest,  therefore,  was  liable  to  be 
revoked  by  a  conveyance  similar  to  that  which  would  have 
revoked  a  devise  at  law.  Thus,  in  the  £!arl  of  Lincoln's 
case{y\  where  a  testator,  who  had  the  equity  of  redemp- 
tion in  fee  in  certain  lands,  devised  them,  and  afterwards, 
in  contemplation  of  marriage,  conveyed  the  devised  lands 
to  the  use  of  himself  and  his  heirs,  until  the  intended  mar- 
riage, and  after  such  marriage,  to  other  uses,  though  the 
marriage  did  not  take  effect,  yet  the  devise  was  held  to 
be  revoked.  So,  in  the  recent  case  of  Lock  v.  Foote  {z)^ 
where  A.  devised  estates,  of  which  he  had  only  the  equit- 
able fee,  and  afterwards  agreed  to  sell  part  of  the  estates, 
and  to  remove  an  objection  to  the  title  advanced  by  the 
purchaser,  (but  which  was  not  well  founded,)  he  suffered 
a  recovery  of  the  whole;  it  was  held,  that,  though  the 
recovery  was  an  equitable  one,  and  the  particular  purpose 
for  which  it  was  suffered,  was  mentioned  in  the  recovery 
deed,  and  though  the  uses  thereby  declared,  of  the  pro- 
perty not  intended  to  be  sold,  were  precisely  the  same  as 
those  which  subsisted  before  the  recovery,  which  was  ex- 
pressed to  be  in  restoration  and  confirmation  of  those 
limitations,  the  devise  was  revoked. 

The  rule  that  a  conveyance  in  fee  of  freehold  lands, 

executed  for  a  partial  purpose,  revokes  a  will  made  before 

Partition  no      the  year  1838,  admits  of  two  exceptions.     The  first  is  in 

TeYOcation.  .•.  *  *•!•        -i     j  i  x    • 

the  case  of  a  partition  between  tenants  m  common,  or  co- 
parceners, which,  by  whatever  kind  of  assurance  effected, 
does  not,  in  equity  at  least,  revoke  a  prior  devise,  pro- 

(y)  Show.  Pari.  Ca.  164 ;  1  Eq.      7  Bro.  P.  C.  Toml.  ed.  433. 
Ca.  Ab.  411,  pi.  11.  See  also  Pollen         (^z)  5  Sim.  612. 
V.  Hubandy  1  E<i.  Ca.  Ab.  412 ;  S.  C. 
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vided  the  conveyance  be  confined  to  the  object  of  the   cBAprsm  m. 
partition,  merely  assuring  to  the  testator  in  the  lauds  al- 
lotted to  him  in  severalty^  an  estate  precisely  correspon- 
dent to  that  which  he  previously  had  in  his  undivided 
share  (a). 

The  other  and  more  considerable  exception  is,  where  a  Mortgi«oi. 
testator,  subsequently  to  his  will,  makes  a  mortgage  of 
the  devised  lands,  which,  it  is  said,  revokes  the  will  in 
equity,  pro  tanto  only  (b). 

To  designate  a  mortgage  a  revocation  pro  tanto,  how-  Mortgage  inais 

curatelT  termed 

ever,  is  inaccurate,  and  tends  to  create  an  erroneous  im-  a  relocation 
pression  of  its  actual  effect  on  the  rights  of  the  persons  ^ 
claiming  through  the  testator;  for  the  phrase  might  seem 
to  import,  that  the  transaction  is  viewed  in  the  light  of 
an  intentional  withdrawal  by  the  testator  of  his  bounty 
to  the  extent  of  the  mortgage,  in  which  case,  the  devisee 
would  take  the  property  cum  onere,  as  against  not  only  the 
mortgagee  creditor,  but  also  as  against  the  testator's  own 
representatives,  in  the  same  maimer  as  if  the  testator  had 
created  the  charge  by  his  will ;  but,  this  is  not  the  case, 
for,  unless  a  contrary  intention  appears,  the  devisee,  it  is 
well  known,  is  entitled  to  have  the  estate  disencumbered 
out  of  the  personal  estate  of  the  testator,  not  specifically 
bequeathed  (c).  It  is  a  perversion  of  language,  therefore, 
to  call  a  mortgage  a  revocation  pro  tanto  ;  in  short,  the 
term  ia  yery  inaptly  applied,  in  any  of  those  cases  in 
which  the  devise  is  defeated  by  the  testator's  subsequent 
disposition  by  deed  of  the  devised  property,  which  are 
all  examples  of  ademption  rather  than  of  revocation. 
In  applying  the  doctrine,  that  a  mortgage  effects  a  partial 

(a)  Ltaher  v.  Eirby,  8  Vin.  Ab.  (b)  Hall  v.  Dunch^  2  Chit.  Rep. 

148,  pi.  20',  S.a  cit.  3  P.  W.  170 ;  164 ;  Perkins  y,  IValkery  1  Vem.  97. 

Rulejf  y.  BaUingUuSy  Sir  T.  Rajrm.  (c)    W<imer  v.  HatoeSy  3  Bro. 

240 ;  Wdb  v.  Temple^  1  Freem.  642.  P.  C.  Toml.  ed.  21 . 
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CHAPTER  VXr. 


Conveyance 
upon  trust  for 
sale. 


Bankruptcy. 


Mortgages  by 
demise. 


Deed  of  parti- 
tion or  mort- 
gage, with  alte- 
rior  limitations. 


revocation  only,  it  is  immaterial  whether  the  testator  had 
the  legal  estate,  or  was  equitable  owner  only  (d) ;  whether 
the  mortgage  conveyance  was  made  by  fine,  or  any  other 
mode  of  assurance  (e) ;  whether  the  mortgagee  were  the 
devisee  himself  (/),  or  a  stranger ;  and,  whether  the  es- 
tate of  the  mortgagee  were  to  vest  in  possession  imme- 
diately on  its  execution,  or  not  until  the  death  of  the 
mortgagor  (g). 

Upon  the  same  principle,  a  conveyance  in  trust  to  sell 
for  the  payment  of  debts,  was  held,  under  the  old  law,  not 
absolutely  to  revoke  a  previous  devise  of  the  property  so 
conveyed  (A),  even  though  it  were  accompanied  by  a  de- 
claration, that  the  surplus  proceeds  of  the  sale  should  be 
the  personal  estate  of  the  grantor.  And  bankruptcy  left 
a  testator's  will  unrevoked,  as  to  any  surplus  remaining 
after  satisfaction  of  the  claims  of  creditors  (/). 

A  mortgage  for  less  than  the  testator's  whole  estate,  of 
course,  does  not,  even  at  law,  produce  revocation  ultra 
the  estate  to  which  it  extends.  Thus,  where  a  testator, 
after  devising  freehold  lands  by  a  will  made  before  1838,  for 
an  estate  in  fee,  demises  them  by  way  of  mortgage  for  one 
thousand  years,  the  inheritance  subject  to  the  mortgage 
term,  passes  by  the  devise,  aloni?  with  the  equity  of  re- 
demptL  in  the  tenn. 

But  if  the  partition  or  mortgage  conveyance  contain 
ulterior  limitations  by  which  the  testator's  ownership  is 
varied  or  modified,  it  works  an  absolute  and  entire  re- 
vocation.    As  in  the  often  cited  case  of  Tickner  v.  Tick- 


(rf)  See  TucJter  v.  Thursian,  17 
Ves.  131. 

(<j)  Rider  v.  JVagery  2  P.  W. 
334  ;  Jackson  v.  Parker^  Amb.  687. 

(/)  Peach  y.  Phillips,  Dick.  638; 
Baxter  v.  Dyer,  5  Ves.  656,  over- 
ruling Harkness  v,  Bayley^  Pre.  Ch. 


514. 

(ff)  Cro.  Car.  23. 

(h)  Vernon  v.  Jones^  2  Fern.  331 . 
See  also  Earl  Temple  y.  Duchess  of 
ChandoSy  3  Yes.  685. 

(t)  CharmanY,Ch€Ujnany  14 Ves. 
580. 
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fier{k\  where  by  a  deed  of  partition  between  two  co-heirs  cuxmn  m. 

of  gavelkind  lands,  (one  of  whom  had  previously  made  a 

will  devising  his  share,)  the  lands  allotted  to  the  testator 

were  limited  to  such  tises  as  fie  should  hy  deed  or  will  ap^ 

pointy  and  in  default  of  appointment  to  him  in  fee;  it  was 

held,  that  by  this  new  limitation  of  the  use,  the  previous 

devise  of  the  property  was  revoked. 

So,  in  the  case  of  Kenyan  v.  Sutton  (/),  where  a  testa-  Effect  of  ulte- 
rior Umitatioiu 

tor  executed  a  conveyance  m  trust  for  the  payment  of  in  mortgage 
his  debts,  and  it  was  declared  that  after  payment  of  his 
debts,  the  trustees  should  convey  (not  to  him  simply  in 
fee,)  but  to  such  uses  as  he  should  by  deed  or  tviU  appoint^ 
and  in  default,  to  him  in  fee,  the  devise  was  held  to  be 
wholly  revoked. 

Again,  in  the  case  oi Harmoody.Ogla7ider{m\  where  A. 
being  owner  in  fee  of  fee  farm  rents  subject  to  certain 
marriage  articles,  whereby  he  had  agreed  to  settle  them  in 
strict  settlement  with  reversion  to  himself  in  fee,  made  his 
will,  by  which  he  devised  the  rents :  and  subsequently, 
on  borrowing  £5500  from  B.  by  lease  and  release,  for 
securing  the  repayment  and  barring  all  estates  tail  &c., 
conveyed  the  fee  farm  rents  in  question  to  C,  his  heirs 
and  assigns,  to  the  intent  that  a  common  recovery  might 
be  suffered;  and  it  was  declared  that  such  recovery 
should  enure  to  the  use  of  B.  (the  mortgagee)  for  1000 
years,  subject  to  redemption,  remainder  to  the  testator 
for  life,  with  remainder  to  F.  his  wife  for  life,  with  re- 
mainder to  himself  in  fee.  The  recovery  (which,  it  will 
be  observed,  was  unnecessary)  was  never  suffered;  but 
Sir  R.  P.  Ardeuy  M.  R,,  and  afterwards  Lord  Eldon^  on 
appeal,  expressed  a  decided  opinion  that  the  devise  was 
revoked,  the  testator  having  subjected  the  property  to  ul- 

{h)  Cit.  1  Wils.  309,  and  3  Atk.         (/)  Cit.  2  Ves.  jun.  601. 
742—746,  760.  (m)  6  Yes.  199 ;  ^.  C.  8  Ves.  166. 
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CHAPTER  Til. 


terior  limitations  beyond  the  purpose  of  a  mere  mortgage ; 
"  and  considering,"  his  Lordship  observed  in  reference  to 
the  authorities,  "  how  very  little,  in  addition  to  that  mere 
purpose,  will  revoke."  It  is  clear  that  if  in  this  case 
the  limitations  had  been  simply  to  the  mortgagee  for  the 
term,  and  subject  thereto,  to  the  use  of  the  mortgagor 
himself  in  fee,  the  will  would  have  been  revoked,  precisely 
as  if  without  any  mortgage  the  fee  had  been  so  limited. 

So  in  the  more  recent  case  of  Hodges  v.  Green  (»), 
where  a  testator  seised  in  fee,  conveyed  certain  real  es- 
tates to  trustees,  upon  trust  by  sale  or  mortgage  to  raise 
certain  mortgage  and  other  debts,  and  the  trustees  were 
to  stand  possessed  of  the  surplus,  in  trust  for  the  grantor, 
his  executors  and  administrators,  as  personal  estate ;  and 
it  was  provided,  that,  until  a  sale,  the  trustees  should  ap- 
ply the  rents  in  payment,  first,  of  the  interest  on  a  mort- 
gage debt,  and,  secondly,  of  an  annuity  to  the  grantor's 
wife  for  her  separate  use ;  Sir  J,  Leach^  M.  R.,  held  that 
the  will  was  revoked,  not  (as  had  been  contended)  on  ac- 
count of  the  direction  that  the  residue  of  the  monies 
arising  from  the  sale  should  be  personal  estate,  which  did 
not  vary  the  operation  of  the  deed,  but  on  account  of  the 
annuity,  which  might  continue  after  the  testator's  death. 
Whatcxprcs-  What  words  introduced  into  the  proviso  for  redemp- 
d^eqalty  T'  ^^ou  amouut  to  au  indication  of  intention  to  change  the 
redemption.      equitable  ownership,  so  as  to  revoke  a  previous  devise  by 

the  mortgagor,  is  not  clear.  The  cases  abundantly  demon- 
strate that  such  an  intention  will  not  be  inferred  from 
equivocal  expressions,  affording  conjecture  merely.  The 
deed  must  distinctly  and  explicitly  shew  that  the  estate 
is  to  be  reconveyed  to  uses  different  from  those  which 
previously  subsisted, — a  doctrine  which  seems  to  agree 
with  the  rule  establishing,  that  the  interests  of  a  husband 

(n)  4  Russ.  28. 
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and  wife  joining  in  a  mortgage  of  lands  held  jure  uxoris,   cHAprom  vn. 
are  not  liable  to  be  yaried  by  the  inaccurate  terms  in 
which  the  reconveyance  is  directed  to  be  made  (o). 

Thus  in  the  case  of  Brain  v.  Bram  (^),  where  A.  subse* 
quently  to  his  will,  by  a  conveyance  by  way  of  security,  in 
consideration  of  £800  advanced  by  B.,  conveyed  lands  to 
trustees  in  fee,  upon  trust  to  permit  him  (A.)  to  enjoy  until 
default  of  payment ;  and  upon  payment  of  principal  and 
interest,  upon  trust,  to  reconvey  unto  and  to  the  use  of 
A.,  the  testator,  his  heirs  and  assigns,  or  unto  and  to  the 
use  of  such  other  person  or  persons,  and  for  such  estate 
and  estates,  and  to  and  for  such  lawful  trusts,  intents,  and 
purposes,  as  A.,  his  heirs  or  assigns,  by  any  deed  or  deeds, 
instrument  or  instruments,  in  writing  under  his  or  their 
hand  or  respective  hands,  should  direct,  limit,  or  appoint, 
clear  of  all  intermediate  incumbrances,  and  in  default  of 
payment,  the  trustees  were  empowered  to  sell ;  Sir  J. 
Leachy  V.  C,  held,  that  this  was  a  revocation  pro  tanto 
only.  "The  true  question,"  his  Honor  observed,  "is, 
whether  by  the  addition  of  the  words  which  follow  the 
direction  to  reconvey  to  the  devisor  and  his  heirs,  he 
does,  in  fact,  acquire  any  new  estate  or  power,  or  whether 
these  subsequent  words  do  not  leave  him  with  the  same 
estate,  and  the  same  powers,  as  he  would  have  had  if  they 
had  not  been  used.  It  is  plain,  that  he  who  has  a  right 
to  call  upon  trustees  to  convey  to  himself  and  his  heirs, 
has  a  right,  by  any  instrument  under  his  hand,  to  direct 
the  same  trustees  to  convey  to  the  use  of  any  other  per- 
son, or  for  any  estates  and  interests,  at  his  pleasure.  The 
authority  to  make  such  direction  by  any  deed  or  instru- 
ment under  his  hand,  is  the  necessary  consequence  of  this 
conversion  of  his  legal  estate  into  an  equitable  interest ; 
and  the  subsequent  words  are  the  mere  *  expressio  eorum 

(o)  InM9  y.  Jackson,  W  Ves.  356;  S.  C.  1  Bligh,  104. 

(/>)  6Madd.221. 
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CHAPTER  VII.   quae  tacite  insunt. '     I  am  of  opinion,  therefore,  that  the 

conveyance   in    question,  being  by  way  of  security  for 

money,  is  a  revocation  pro  tanto  only."     The  Vice-Chan- 

cellor  remarked,  that  in  Tickner  v.  Tickner,  a  new  power 

to  appoint  to  uses  was  acquired,  and  that  the  facts  in 

Kenyan  v.  Sutton  were  not  accurately  known. 

Mere  convey-         Though  an  absolutc  conveyauce  by  a  person  having  the 

estate  no  revo-   cquitablc  owucrship  only,  does,  we  have  seen,  under  the 

ca  onincqm  y.  ^^^  j^^^  rcvokc  a  prfor  dcvisc,  by  analogy  to  the  rule,  which 

makes  a  similar  conveyance  of  the  legal  estate  a  revoca- 
tion at  law,  yet,  when  the  testator  merely  clothes  his  equi- 
table title  with  the  legal  estate,  by  taking  a  conveyance 
of  the  latter  to  himself,  or  merely  changes  the  trustee,  as 
this  produces  no  alteration  in  the  beneficial  ownership, 
which  is  the  subject  of  the  devise,  it  leaves  such  devise 
unafiected. 

Thus  where  (/?)  W.,  by  his  will  and  codicil,  devised  cer- 
tain lands  which  he  had  contracted  to  purchase,  and  after- 
wards caused  the  purchased  estate  to  be  conveyed  to 
trustees  in  fee,  in  trust  for  himself  and  his  heirs,  it  was 
adjudged  that  this  was  no  revocation;  for  before  the 
completion  of  the  purchase,  the  vendor  was  but  a  trustee 
for  the  purchaser,  and  the  completion  of  the  purchase  wajs 
but  taking  the  estate  home. 

If,  however,  the  conveyance  does  more  than  vest  the 
legal  estate  in  the  testator,  and  newly  modifies  his  owner- 
ship, revocation  will,  of  course,  be  produced,  as  it  would  if 
the  equitable  interest  separately  had  been  so  modified. 
This  question  often  arose,  and,  of  course,  under  a  will  made 
before  1838,  may  still  arise,  where  a  testator  contracted 
to  purchase  lands,  and  in  the  interval  between  the  con- 
tract and  the  conveyance  devised  them.     In  such  case,  it 


Contra,  if  deed 
modifies  the 
equitable  own- 
ership. 


(/>)  FullarUm  v.  Watts^  cit.  Doug.      Cox,  427 ;  Clough  v.  Chagh^  3  My. 
691.    See  also  Pars<ms  v.  Freeman^      &  K^  29G. 
3  Atk.  749 ;  Dingwell  r.  AskeUf,  1 
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is  clear,  that  if  the  conveyance  be  made  to  the  testator,  cHAmm  vn. 
to  the  usual  limitations  for  preventing  dower,  viz.  to  such 
uses  as  he  shall  appoint ;  and  in  default,  to  the  use  of  him- 
self for  life,  remainder  to  a  trustee  for  himself  during  life, 
with  remainder  to  him  (the  purchaser)  in  fee,  the  devise 
will  be  revoked  (q).  And  the  same  effect  is  produced 
where  the  conveyance  is  simply  to  such  uses  as  the  de- 
visor shall  appoint,  and  in  default  of  appointment  to  him 
in  fee  (r). 

So  it  has  been  decided,  that  where  (s)  a  testator  pur-  Effect  of  con. 
chased  an  estate  under  a  parol  contract,  which  was  ren-  pnrchawrVde- 
dered  binding  by  part  performance,  then  devised  it,  and  "S^^"""' 
afterwards  took  a  conveyance  (according  to  the  old  method 
of  excluding  dower,)  to  the  use  of  himself  and  a  trustee 
jointly  in  fee,  the  devise  was  revoked ;  the  conveyance  in 
such  case  going  beyond  the  mere  purpose  of  clothing  the 
equitable  title  with  the  legal  ownership,  and  making  an 
alteration  in  the  quality  of  the  estate. 

If  the  contract  points  out  the  nature  of  the  limitations 
which  are  to  be  inserted  in  such  conveyance,  and  the  con- 
v^ance  is  made  in  conformity  thereto^  it  is  clear,  that  such 
conveyance  (operating  as  it  then  does  only  to  turn  the 
equitable  into  legal  estates,)  will  not  revoke  the  devise;  but 
it  should  seem,  that  the  merely  providing  that  the  estate 
shall  be  conveyed  to  the  purchaser  in  fee,  or  to  such  other 
uses  as  he  shall  direct,  would  not  prevent  the  revoking 
operation  of  a  conveyance  to  the  ordinary  uses  for  pre- 
venting dower ;  for  as  words  to  this  effect,  when  inserted 
in  a  proviso  for  redemption  in  a  mortgage,  are  (we  have 
seen)  merely  equivalent  to  a  direction  to  convey  to  the 
mortgagor  the  fee,   it   seems   difficult,   consistently,  to 

{q)  Rawlins  v.  Burgis^  2  Ves.  &      311  \  S.C.Q  Atk.  742 ;  Parsons  v. 
B.  382.  Freman,  3  Atk.  741 . 

(r)  Tiekner  v.  Tickner^  cit.  1  Wik.         {s)  Ward  v.  Moore^  4  Madd.  368, 


ances  in  execu- 
tion of  mar- 
riage articles. 
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CHAPTER  VII.   ascribe  to  them  greater  potency  in  a  contract.     And  it 

is  clear  {t)y  that  no  such  effect  would  be  produced  by 
a  stipulation  that  the  vendor  shall  convey  to  the  pur- 
chaser, his  heirs,  appointees,  or  assigns;  for  even  supposing 
that  the  introduction  of  the  word  "  appointees"  implies 
that  the  conveyance  should  contain  a  power  of  appoint- 
ment, (in  which  case  a  revocation  would  not  have  resulted 
from  the  mere  insertion  in  the  conveyance  of  such  a 
power,)  yet  the  limitation  to  the  testator  for  life,  with 
remainder  to  the  dower  trustee  for  the  life  of,  and  in 
trust  for,  the  testator,  amounts  to  a  new  modification  of 
the  equitable  ownership,  and  is,  for  that  reason,  a  revoca- 
tion of  the  devise. 
As  to  convey-  The  Same  general  doctrines  are,  of  course,  applicable 
tion  of  mar.      to  equitable  interests  created  by  marriage  articles ;  hence 

the  question,  whether  a  conveyance,  made  in  pursuance 
of  such  articles,  revokes  a  devise  made  in  the  interval  be- 
tween the  articles  and  the  conveyance  disposing  of  the 
equitable  interest  derived  under  the  articles,  depends  en- 
tirely, under  the  old  law,  upon  the  fact,  whether  the  con- 
veyance merely  carries  into  efiect  the  articles  which  cre- 
ated the  equitable  interest  in  question,  or  newly  modifies 
the  ownership  («). 

But  it  is  to  be  observed,  that  where  by  the  articles,  the 
intended  settlor  covenants  to  convey  the  lands  to  certain 
uses,  and  subject  thereto,  to  the  use  of  himself  in  fee, 
this  does  not  sever  the  equitable  from  the  legal  owner- 
ship, in  regard  to  such  ultimate  fee,  so  as  to  support  a 
devise  made  intermediately  between  the  articles  and  the 
conveyance,  since  such  severance  could  only  be  produced 

(0   Bullin  V.  Fletcher,   1   Kee.  761 ;  Bridges  v.  Duke  of  Chemdoiy 

369 ;  S.  C.  600 ;  affirmed  on  appeal,  2  Ves.  jun.  417 ;  S.C.  in  Dom.  Proc. 

2  My.  &  C.  432.  7  Bro.  P.  C.  Toml.  ed.  382. 

(t#)  Pareons  v.  Freeman^  3  Atk. 
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throogh  the  medium  of  an  obligation  attaching  on  the  cuAvm  nu 
covenantor  to  convey  the  reversion  in  fee  to  himself;  and 
there  seems  to  be  no  title  in  any  third  person  to  call  for 
snch  a  conveyance^  for  a  man  cannot  have  a  legal  estate 
in  trust  for  himself.  Upon  the  principle  of  this  reasoning. 
Lord  JSkhn,  in  ffarmoody.  Oglander  (.r),  overruled  the 
case  of  Williams  v,  Owens  (^),  where  the  contrary  doc- 
trine was  advanced  by  Sir  M.  P.  Arden^  who  appears  to 
have  confounded  the  case  of  a  covenant  to  convey,  with 
that  of  an  actual  conveyance,  by  means  of  which,  of 
course,  the  grantor  may  effect  a  severance  of  the  legal  and 
eqnitable  ownership,  by  vesting  the  legal  inheritance  in 
the  trustee  for  himself.  The  learned  Judge  entertained 
the  notion,  that  the  articles  imposed  on  the  covenantor 
an  obligation  to  convey  the  fee,  which  fully  accounts  for 
(and,  had  it  been  correct,  would  have  justified)  the  con- 
clusion at  which  he  arrived.  The  argument,  upon  which  Effect  of  cove. 
Lord  EMon  impugned  the  case  of  Williams  v.  OwenSy  to  the  me  of 
would  seem  to  involve  the  conclusion,  that  an  agreement 
by  a  testator  to  convey  an  estate  in  fee,  to  himself,  would, 
for  every  purpose,  be  null  and  void ;  but  the  principle  has 
not  been  followed  to  this  full  extent,  for  in  the  case  of 
Vawser  v.  Jeffery  (z),  both  Sir  W.  Grant  and  Lord  BMim 
were  of  opinion,  that,  if  a  surrender  of  copyholds  to  cer- 
tain limitations,  (which  have  been  already  stated,)  would 
have  revoked  the  will  at  law,  the  covenant  to  make  such 
surrender  revoked  it  in  equity.  And  though  the  assump- 
tion upon  which  this  position  was  based,  namely,  that  the 
surrender,  if  made  pursuant  to  the  covenant,  would  have 
been  a  revocation  at  law,  was  in  the  subsequent  stages 
of  the  case  decided  to  be  unfounded,  yet  this  circum- 
stance does  not  necessarily  affect  the  doctrine  in  question. 

[x)  8  Ves.  127.  (-?)  16  Ves.  619  \  B.C.I  Swans. 

O)  2  Yes.  jun.  595.  268. 


144  REVOCATION    OF   WILLS. 

CHAPTER  VII.  There  is  some  difference,  however,  in  the  line  of  reason- 
ing pursued  by  these  great  contemporary  judges :  Sir  W. 
Granty  adopting  the  notion  of  his  learned  predecessor, 
(Sir  R.  P.  Arden,)  held,  that  the  covenantor  was  bound 
to  convey  the  fee-simple  to  himself,  according  to  his 
covenant ;  while,  on  the  other  hand.  Lord  Eldon  puts  the 
doctrine  rather  upon  the  ground  of  intention :  "  It  is  con- 
tended," he  said,  "  that  if  the  widow  had  applied  to  this 
Court,  to  have  the  covenant  executed,  the  Court  need  not 
have  directed  any  such  acts  as  would  raise  this  question. 
My  present  opinion  is,  that  I  must  consider  the  testator 
to  have  died  with  the  intention  which  he  expresses  in 
this  covenant,  unless  it  can  be  shewn  that  he  intended 
otherwise  to  execute  his  purpose  of  providing  a  jointure." 
Lord  EldovjUs  observations  shew,  that  he  considered  the 
case  as  allied  in  principle  to  those  (discussed  in  the  next 
section)  in  which  an  ineffectual  attempt  to  convey  the 
devised  lands  has  been  held  to  revoke ;  though  this  view 
of  it  entirely  differs  from  that  of  the  Court  of  King's 
Bench,  in  the  case  of  Wright  v.  Littler  (a),  who  thought 
that  a  void  deed  of  covenant  was  not  a  revocation,  as  it 
was  not  binding  on  the  testator,  and  expressed  no  inten- 
tion to  make  a  present  disposition ;  and  Lord  Mansfield 
expressly  lays  it  down,  that  covenants  have  never  been 
allowed  to  be  a  revocation,  unless  where  the  covenantee 
haa  a  right  to  specific  performance,^  principle  which  it 
seems  very  difficult  to  refute.  In  that  case,  however,  the 
instrument  in  question  was  not  a  deed  of  covenant,  but 
an  unsealed  paper,  by  which  the  testator  "covenanted 
and  agreed"  that  the  lands  in  question  should  go  and  be 
given  to  certain  persons,  and  the  question  was,  whether 
it  was  testamentary :  the  Court  decided  in  the  negative, 

(a)  3  Burr.  1244 \  S.C.l  Black.  346. 
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and  that  the  paper  was  not  a  revocation  of  a  previous  oHAPrsm  th. 
will.     Of  course,  a  covenant  to  execute  a  conveyance, 
which,  if  made,  would  not  revoke  the  will  at  law,  will 
be  inoperative  to  revoke  it  in  equity  (b). 

Another  obvious  case  of  revocation  in  equity  occurs  Eifeetofoon. 
where  the  testator  devises  lands,  and  then,  subsequently  after  derue. 
to  the  will,  contracts  for  the  sale  of  them;  such  a  contract, 
if  once  obligatory  on  the  testator,  will  revoke  the  devise, 
though  it  should  happen  to  be  rescinded  after  the  testa- 
tor's decease  (c),  and  also,  by  the  better  opinion,  even 
though  such  transaction  should  have  taken  place  in  his 
lifetime  (</),  supposing,  of  course,  the  will  to  be  subject 
to  the  old  law.  Notwithstanding  the  contract  for  sale, 
the  legal  estate  passes  under  the  devise,  and  the  devisee 
is  bound  to  convey  it  to  the  purchaser,  in  pursuance 
of  the  contract.  If  the  devise,  which  might  thus,  in 
event,  become  operative  upon  the  legal  inheritance,  would 
have  the  eflTect  of  tying  up  the  property  in  a  manner  in- 
compatible with  the  convenient  execution  of  the  con- 
tract, as  by  creating  limitations  in  favour  of  minors  or 
unborn  persons,  the  testator  should  immediately  after  the 
sale  execute  a  codicil,  devising  the  property  to  trustees, 
for  the  purpose  of  carrying  the  contract  into  effect. 

Ante-nuptial  articles  for  a  settlement  have,  of  course,  the  Marriage  ar- 
same  revoking  eflTect  in  equity,  upon  a  previous  devise  of 
the  property  agreed  to  be  settled,  as  a  contract  to  sell  (e). 

And  here  it  may  be  observed,  that,  where  a  testator  Efreccofset. 
who  has  devised  his  real  estate  among  his  children,  in  un-  deyised  lands 
divided  shares,  afterwards,  upon  the  marriage  of  one  of  such  Tifees. 

(h)  Vawier  y^Jeffety,  3  Rius.  479.  9  Yes.  170. 

(c)  Mayer  Y.  Gawlandy  Dick.  663;  («)  See  (htter  v.  Saytr,  2  P.  W. 

TMoU  T.  Vaules,  6  Sim.  40.  624 ;  Fawser  y.  Jefery,  16  Yes.  519 ; 

{d)  See  Knollys  v.  Alcoek^  7  Yes.  S.  C,  2  Swans.  268. 
658;  BenneUy.EarlofTankervilie^ 

VOL.  I.  L 
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St.  1  Vict.  c. 
26. 

Devises  not  to 
be  revoked  as 
to  testator's 
disposable  in- 
terest at  de- 
cease, by  con- 
yeyance  or 
like  act. 


children,  conveys  or  covenants  to  convey  to  uses,  for  the 
benefit  of  that  child,  an  aliquot  share,  equal  to  that  which 
he  had  devised  to  the  child,  (no  doubt,  intending  to  sub- 
stitute it  for  the  share  so  devised,)  such  settlement  or 
covenant  does  not  revoke  the  devise  of  that  share  in  toto, 
there  being  nothing  to  identify  or  connect  the  devised 
with  the  settled  share;  but  it  revokes  the  devise  of  all 
the  shares  pro  tanto,  letting  in  the  advanced  child  to 
participate  equally  with  the  others  in  the  remaining 
shares,  not  afiected  by  the  settlement.  Thus,  in  Rider 
V.  Wager  {f)y  where  a  testator  by  his  will  gave  one 
moiety  of  his  real  and  personal  estate  to  his  elder 
daughter,  and  the  other  moiety  to  the  younger  daughter, 
and  afterwards,  upon  the  marriage  of  the  elder  with  A., 
covenanted  to  settle  one  moiety  of  all  his  real  estate  to 
the  use  of  himself  for  life,  with  remainder  to  A.  and  his 
intended  wife  for  their  lives,  remainder  to  the  younger 
children  of  the  marriage  in  tail,  remainder  to  A.  in  fee ; 
it  was  held,  that  this  covenant  revoked  the  will  in  equity, 
as  to  one  moiety  of  the  testator's  real  estate,  and  that  the 
other  moiety  passed  under  the  devise  in  the  will  to  the 
two  daughters,  and  this  was  thought  to  be  rendered  still 
more  clear  by  the  republishing  effect  of  a  codicil,  which 
had  been  executed  by  the  testator  after  the  articles. 

The  revocation  of  devises  by  an  alteration  of  estate  is 
placed  on  an  entirely  new  footing  by  the  recent  act  (y), 
the  23rd  section  of  which  provides,  that  no  conveyance 
or  other  act  made  or  done  subsequently  to  the  execution 
of  a  will  of  or  relating  to  any  real  or  personal  estate, 
therein  comprised,  except  an  act  by  which  such  will  shall 
be  revoked  as  aforesaid,  shall  prevent  the  operation  of 
the  will  with  respect  to  such  estate  or  interest   in  such 


(/)  2  P.  W.  334. 


{g)  1  Vict.  26,  s.  23. 


REVOCATION    OF   WILLS.  147 

real  or  personal  estate,  as  the  testator  shall  have  power  chaftw  vn. 
to  dispose  of  by  will  at  the  time  of  his  death. 

In  regard  to  wills,  therefore,  the  date  of  which  or  of 
any  codicil  thereto  brings  them  within  the  new  law,  a 
subsequent  conveyance  of  the  devised  property  will  not 
produce  revocation,  except  so  far  as  it  substantially 
alienates  the  estate,  and  withdraws  it  from  the  opera- 
tion of  the  devise,  by  vesting  the  property  in  another. 
If  a  testator,  after  devising  an  estate,  sells  and  conveys  Rcmarki  upon 
it  to  a  third  person,  of  course,  the  devise  is  stul  (as  for- 
merly) rendered  inoperative,  and  the  devisee  can  have 
no  claim  to  the  proceeds  of  the  sale,  even  though  the 
will  should  have  directed  the  conversion  of  the  property, 
and  the  proceeds  can  be  traced  into  an  investment  (h). 
Where  the  testator  contracts  to  sell  the  devised  estate* 
and  dies  without  having  executed  a  conveyance  to  the 
purchaser,  the  devise  remains  in  force  as  to  the  legal  es- 
tate and  no  further,  this  being  all  the  interest  which  the 
testator  has  power  to  dispose  of  at  his  decease,  and  the 
conversion,  as  between  the  real  and  personal  representa- 
tives, being  completely  effected  by  the  contract,  (sup- 
posing it  to  be  a  binding  one,)  the  devisee,  it  is  conceived, 
takes  only  the  legal  estate,  and  the  purchase  money  con- 
stitutes part  of  the  testator's  personal  estate.  It  has 
been  suggested,  however,  by  an  acute  writer  on  the  recent 
act  (/),  that  in  such  case  there  is  ground  to  contend,  that 
the  purchase-money  belongs  to  the  devisee  by  the  force 
of  the  provision  in  the  statute,  that  no  conveyance  or  act 
made  or  done  subsequently  to  the  execution  of  a  will  of 
real  estate,  shall  prevent  the  operation  of  the  will  with 
regard  to  such  estate  or  interest  in  such  real  estate  as 
the  testator  shall  have  power  to  dispose  of  at  the  time  of 

(A)  See  Amald  v.  Amald,  1  Bro.  C.  C.  401. 
(t)  Sugd.  on  Wills,  64. 

l2 
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his  death ;  and  of  the  enactment,  which  makes  every  will 
speak  as  to  the  property  comprised  in  it  from  the  testa- 
tor's death.  The  argument  is,  that  as  the  testator  ori- 
ginally meant  to  give  the  devisee  the  beneficial  interest  in 
the  estate,  which  intention  must  now  be  considered  as 
continuing  until  his  decease,  and  as  such  a  devise,  made 
after  the  contract,  would  entitle  the  devisee  to  the  pro- 
perty, subject  to  the  obligation  to  perform  the  contract, 
the  antecedent  devise  is,  by  the  effect  of  the  enactment 
which  makes  the  will  speak  from  the  death,  to  receive  the 
Whether  de-  samc  constructiou. — But  is  it  clear,  that  a  devise  of  lands 
^^nujtS  to  which  the  testator  had  contracted  to  sell,  would  entitle 
Stedto  ^rt"*^'  ^^  devisee  to  the  benefit  of  the  contract ?  The  contrary 
chase-money.  ^^^^  expressly  decided  in  the  case  of  KnoUys  v.  Shep- 
herd (A:),  where  K.,  having  contracted  with  M .  for  the 
sale  of  an  estate  fat  F.,  afterwards  devised  it  to  his  wife 
by  the  description  of  "  all  that  my  estate  which  I  hare 
contracted  to  sell  to  M.;"  and  it  was  held,  that  this  was 
nothing  more  than  a  devise  of  the  legal  estate  to  enable 
her  to  carry  the  contract  into  execution,  and  did  not  ope- 
rate as  a  legacy  of  the  purchase-money.  In  making  these 
observations,  it  is  not  forgotten,  that,  by  the  terms  of 
the  recent  act,  the  devise  takes  effect,  in  regard  to  any 
estate  or  interest  which  the  testator  had  power  to  dispose 
of.  But  supposing  the  contract  to  be  effectual,  and  bind- 
ing on  both  parties,  and  no  obstacle  to  exist  to  its  per- 
formance, the  devisor  has  no  beneficial  estate  or  interest 
"to  dispose  of,"  the  entire  equitable  ownership  in  the 
land  having  become  vested  in  the  purchaser,  by  whose 
will  it  would  pass  as  real  estate.  The  estate  of  the  ven- 
dor is,  in  contemplation  of  equity,  disposed  of,  and  con- 
verted into  a  money  fund.    If  this  fund  would  pass  under 

(it)  IJ.  &  W.  409. 
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a  particular  devise  of  the  lands  it  must,  upon  every  sound  cbaptbb  vn. 
principle  of  construction,  be  included  in  a  general  devise, 
and  yet  it  could  not  for  a  moment  be  contended,  that, 
where  a  testator,  having  contracted  for  the  sale  of  an  es- 
tate, devised  all  his  real  estate  to  A.  and  his  personalty 
to  B.,  the  purchase-money  belonged  to  A.  as  part  of  his 
real  estate,  and  not  to  B.  as  part  of  his  personalty.  In- 
deed, the  case  of  KnoUys  v.  Shepherd  seems  to  set  the 
matter  quite  at  rest,  even  as  between  the  particular  de- 
visee of  the  land,  and  the  personal  representatives  of  the 
testator. 


Section  IV. 


By  void  Conveyances. 

An  instrument  purporting  to  be  a  conveyance,  but  in-  Attempt  tocon' 
capable  of  taking  effect  as  such,  may,  nevertheless,  operate  d^rise^  w^n. 
to  revoke  a  previous  devise,  on  the  principle,  as  it  should 
seem,  that  the  attempted  act  of  conveyance  is  inconsistent 
with  the  testamentary  disposition,  and,  therefore,  though 
ineffectual  to  vest  the  property  in  the  alienee,  it  produces 
a  revocation  of  the  devise.  The  rule  obtains  wherever  the 
failure  of  the  conveyance  arises  either  from  the  incapacity 
of  the  grantee,  or  from  the  want  of  some  ceremony  which 
is  essential  to  the  efficacy  of  the  instrument.  Thus,  in 
the  case  of  Beard  v.  Beard  (Z),  Lord  Hardwicke  decided, 
that  a  deed  of  gift  by  the  testator  to  his  wife  of  per- 
sonal estate,  which  he  had  previously  bequeathed  by  his 
will,  revoked  the  bequest;  though  the  deed  was  inopera- 

(/)  3  Atk.  72. 
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CHAPTBR  vn.  tive  under  the  rule  of  the  common  law,  which  incapaci- 
tates a  woman  from  taking  property  so  disposed  of,  as  the 
Revoking  eflTcct  doucc  of  her  husbaud.     So  it  has  been  often  ruled,  fix)in 

of  void  conyey- 

ances.  a  Very  early  period,  that  a  feoffment  without  livery  of 

seisin,  and  a  bargain  and  sale  without  inrolment,  revoke  a 
previous  devise  of  the  lands  thus  ineffectually  attempted 
to  be  aliened  (m).  And  the  rule  has  been  c(Misidered  as 
applying  to  a  common  recovery,  rendered  void  by  the  mis- 
nomer of  the  tenant  to  the  praecipe  («),  and  to  an  instru- 
ment purporting  to  be  an  appointment  under  a  power, 
which  at  the  time  was  not  in  the  testator  (o).  It  is 
true,  that  in  the  last  case,  the  Court  was  of  opinion,  that 
the  instrument,  if  void  as  an  appointment,  might  take 
effect  as  a  grant  of  the  reversion ;  but  Lord  Kent/tm, 
C.  J.,  unreservedly  stated,  that,  "even  supposing  it  was  an 
inadequate  conveyance  for  the  purpose  for  which  it  was 
intended,  still  if  it  demonstrate  an  intention  to  revoke  the 
will,  it  amounts,  in  point  of  law,  to  a  revocation. "  And, 
in  the  more  recent  case  of  Vawser  v.  Jeffenf  (p).  Lord 
Eld(m  treated  it  as  clear,  that  an  attempt  by  a  testator  to 
convey  a  copyhold  estate  by  deed,  would  revoke  a  pre- 
vious devise  of  that  estate. 

QuAiifications  It  has  been  held,  however,  that  a  conveyance  to  charit- 
able uses,  which  was  void  under  the  statute  9  Geo.  2,  c. 
36,  on  account  of  the  grantor  dying  within  twelve  months 
after  its  execution,  did  not  affect  a  prior  devise,  on  the 
ground,  it  is  presumed,  (for  the  reasons  are  not  stated,) 
that  the  event  of  the  grantor  surviving  the  year,  was  an 
implied  condition  annexed  to  the  deed,  and  this  £ailiiig, 

(m)    See  MuffOagw  r.  Jtfferieiy  Bos.  &  P.  New  Rep.  491. 

429,  pL  599 ;  1  Roll.  Ab.  615,  pi.  (o)  Shows  v.  Pinke^  5  Dam.  & 

6,  7,  S.  C.    See  also  3  Atk.  73 ;  1  East,  124,  310. 

Black.  349 ;  2  Swans.  274.  ( p)  2  Swans,  274. 

(n)  Doe  y.  Bishop  of  Llandaf,  2 


of  the  rale. 
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the  intended  conveyance  was  to  be  considered  as  a  nul-   chaptbb  ▼«. 
lity,  the  effect  being  the  same  as  if  the  grantor  had  ex- 
pressly  made  his  conveyance  dependent  on  snch  a  con- 
tingency {g).     So  it  has  been  decided,  that  a  deed  exe- 
cuted by  one  who  is  under  a  personal  incapacity  to  make 
the  attempted  disposition,  has  no  revoking  effect  on  a 
prior  devise ;  for  as  the  principle  proceeds  upon  intention, 
ability  to  perform  the  act  seems  to  be  a  necessaiy  ingre- 
dienty  for  without  such  ability  there  can  be  no  disposing 
mind.     Thus,  where  a  feme  coverte,  who  had  a  power  to 
appoint  real  estate  by  will  only,  and  had  also  the  fee- 
simple  in  de&ult  of  appointment,  made  a  will  in  pur- 
suance of  the  power,  and  subsequently  executed  a  deed, 
purporting  to  convey  the  lands,  it  was  held  that  the  deed 
was   inoperative   to    revoke  the    testamentaiy  appoint- 
ment (r).     But  if  a  feme  coverte,  who  has  a  power  of 
appointing  by  deed  or  will,  makes   a  will   in   exercise 
thereof,  and  afterwards,  by  deed,  in  execution  of  her  al- 
ternative power,  directs  her  trustees  to  convey  to  her, 
which  they  accordingly  do,  of  course  the  testamentary 
appointment  is  revoked  {s). 

It  seems  clear,  that  a  conveyance  which  is  void  at  law  Deeds  of  oon- 
on  account  of  fraud  or  covin,  is  not  a  revocation :  but  a  account  of  fhuid 
different  rule  obtains,  in  regard  to  deeds  which  are  valid  when. 
at  law,  though  impeachable  in  equity.     The   existence 
of  this  distinction,   indeed,   was  long  vexata  qusestio, 
but  all  controversy  on  the  point  seems  to  be  closed  by 
the   recent  case  of  Simpson  v.  Walker  (t);   in  which  it 
was  decided  by  Sir  L.  ShadweU^  V,  C,  in  conformity  to 
the  decision  of  Lord  Hardmcke  in  Hicks  v.  Mors  {u)^  and 

{q)  MaUhews  v.  Vemxbles,  0  Moore^  C.  C.  319. 

286 ;  ^.  a  2  Bing.  136.  (0  5  Sim.  1. 

(r)  Eilbeei  t.  Wood,  1  BuflB.  564.  (ti)  Amb.  215. 
(«)  Lawrmce  t.  Wallis,  2  Bro. 
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CHAPTKR  VII.  that  of  Lord  Alvanley  in  Hawes  v.  WjfcM  (.r),  and  a  dic- 
tum of  Lord  Eldon  {y)y  and  in  opposition  to  a  determina- 
tion of  Lord  Thurlow  {z)^  that  a  deed  obtained  nnder 
circumstances  which  rendered  it  void  in  equity,  but 
which  was  valid  at  law,  did  not  revoke  a  previous  de- 
vise. 

RoieMtowaia       A  qucstion  of  this  nature,  however,  cannot  arise  in 

nnce  1837. 

regard  to  wills  made  subsequently  to  the  year  1837,  for 
as,  under  the  recent  enactment,  even  an  actual  convey- 
ance does  not  produce  revocation,  except  so  far  as  it 
may,  by  alienating  the  testator's  interest,  leave  the  devise 
nothing  to  operate  upon,  it  is  obvious,  that  a  void  or  at- 
tempted conveyance  cannot,  under  any  circumstance 
have  a  revoking  effect. 


Section  V. 


By  a  subsequent  Revoking  or  Inconsistent  Witt  or  Codicil. 

In  considering  this  head  of  Revocation,  as  applicable 

to  wills  made  before  the  year  1838,  freehold  and  personal 

Stat.  29  Car.  2,  estate  must  be  distinguished.     The  Statute  of  Frauds, 

DeAaes  of        29  Car.  2,  c.  3,  s.  6,  enacts  "  that  no  devise  in  writing 

be*reYoked.*°     of  lauds,  tenements,   or  hereditaments,   nor  any  clause 

thereof,  shall  be  revocable,  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing  declaring  the 
same,  (or  by  burning  &c. ;)  but  all  devises  and  bequests 
of  lands  and  tenements  shall  remain  and  continue  in  force 
(until  the  same  be  burnt  &c. ;)  or  unless  the  same  be 

(if)  2  Cox,  263 ;  S.C.Q  Bro.  C. C.         0)  8  Ves. 283. 
166.    See  also  7  Ves.  374.  (z)  Hawes  y.  WjyaU,  supn. 
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altered  by  some  other  will  or  codicil  in  writing,  or  other  cbaftbb  th. 
writing  of  the  devisor,  signed  in  the  presence  of  three  or 
more  witnesses  declaring  the  same." 

Sect.  22  provides,  '*  That  no  will  in  writing  concern-  Bequests  of 
ing  any  goods  or  chattels  or  personal  estate,  shall  be  re*  Low  to  be  »• 
pealed,  nor  shall  any  clanse,  devise,  or  bequest  therein  be 
altered  or  changed  by  any  words,  or  will,  by  word  of 
mouth  only,  except  the  same  be  in  the  life  of  the  tes- 
tator, committed  to  writing,  and  after  the  writing  thereof, 
read  unto  the  testator,  and  allowed  by  him,  and  proved  to 
be  so  done,  by  three  witnesses  at  the  least."  Unless  these 
enactments  had  placed  the  revocation  of  wills  under  posi- 
tive restrictions,  they  might  have  been  revoked  in  the 
same  manner  as  before,  there  being  no  necessary  implica- 
tion, that  what  is  required  to  constitute  a  valid  execution 
of  an  instrument  is  essential  to  its  revocation ;  on  which 
principle  it  was  held,  before  the  Statute  of  Frauds,  that 
a  will  required  to  be  in  writing  by  the  statute  of  34  Hen. 
8,  c.  5,  might  be  revoked  by  parol  (a). 

Though  the  Statute  of  Frauds  required  that  a  will  Difference  be- 
which  revoked  a  devise  of  freehold  lands  should  be  at-  and  revoking 
tested  by  the  same  number  of  witnesses,  as  a  will  de-  tate  of  Frmnds'. 
vising  such  lands,  yet,  in  some  particulars,  the  prescribed 
ceremonial  differed  in  the  respective  instances.     Thus,  a 
devising  will  was  required  to  be  subscribed  by  the  wit- 
nesses in  the  testator's  presence,  which  a  revoking  will 
was  not,  and  a  revoking  will  was  required  to  be  signed  by 
the  testator  in   the  presence  of  the  witnesses,  while  a 
devising  will  needed  not  to  be  signed  in  their  presence ; 
each,  therefore,  had  a  circumstance  not  common  to  both. 
This  difference,  however,  (which  probably  occurred  with-  Rerocation 
out  design,)  has  been  attended  with  little  practical  effect;  newdisposi- 

tion. 
(a)  Cranvel  v.  Sanders,  Cro.  Jac.      chettery  7  Ves.  348 ;  Richardson  v. 
497.    See  aleo  Ex  parts  JSarl  of  11"     Barry ,  3  Hagg.  249. 
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CHAPTER  Til. 


Rerocation, 
where  devise 
intended  to  be 
substituted 
fails. 


Revocation  of 
wills  of  per- 
sonalty. 


for  it  seldom  happens,  that  a  testamentary  instrnment  ia 
executed  for  the  mere  purpose  of  revoking  a  previous  will* 
and  if  it  contain  a  new  disposition,  any  revoking  clause 
therein  will  be  a  nullity,  whether  the  substituted  devise 
takes  effect  or  not,  though  for  widely  different  reasons  in 
the  respective  cases.  If  the  devise  with  which  the  clause 
in  question  is  associated  be  effective,  it  reduces  the  lat- 
ter to  silence  by  rendering  it  unnecessary,  the  new  devise 
itself  producing  the  revocation,  so  that  the  efficacy  of  the 
will  as  a  revoking  instrument  cannot,  in  such  a  case,  be- 
come a  subject  of  consideration.  If,  on  the  other  hand, 
the  new  devise  be  ineffectual,  on  account  of  the  attestation 
being  insufficient  for  a  devising,  though  sufficient  for  a  re- 
voking will,  the  revoking  clause  becomes  inoperative  on 
another  principle,  namely,  that  the  revocation  is  condi- 
tional and  dependent  on  the  efficacy  of  the  attempted  new 
disposition,  and  that  failing,  the  revocation  also  £eu1s  ;  the 
purpose  to  revoke  being  considered  to  be,  not  a  distinct  in- 
dependent intention,  but  subservient  to  the  purpose  of 
making  a  new  disposition  of  the  property ;  the  testator 
meaning  to  do  the  one  so  far  only  as  he  succeeds  in  ef- 
fecting the  same  (b).  But  it  seems,  that,  if  the  second  de- 
vise fails,  not  from  the  infirmity  of  the  instrument,  but 
from  the  incapacity  of  the  devisee,  the  prior  devise  is  re- 
voked (c). 

With  respect  to  the  revocation  of  wills  of  personal 
estate,  it  is  to  be  observed,  that  questions  concerning  it 
most  commonly  occur  in  the  ecclesiastical  courts,  which. 


(h)  EggUston  y.Speke^  Carth.79, 
1  Show.  89;  Onians  v.  l^rer,  2 
Vera.  441 ;  S.C.l  P.  W.  343.  See 
also  Ex  parte  Earl  of  Hchester,  7 
Yes.  348 ;  Kirke  v.  Kirke^  4  Russ. 
435.    But  see  Rtckardwn  y.  Barryy 


3  H^;g.  249. 

(c)  Frenches  com,  1  RoIL  Ab. 
614  (o),  pL  4 ;  Roper  v.  Constable^ 
2  Eq.  Ca.  Ab.  359,  pi.  9 ;  S.C.  noxn. 
Eoper  y.  Maddiffey  6  Bro.  F.  C. 
Toml.  ed.  360. 
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of  conrse,  no  less  than  tlie  temporal  courts,  are  bound  by  cHArrwi  m. 
the  22nd  section  of  the  Statute  of  Frauds,  excluding 
parol  revocations.  Accordingly,  it  was  ruled  by  Sir  J. 
AlckoSj  that  evidence  could  not  be  received  of  the  testa- 
tor's intention  orally  announced,  to  adopt  the  prior  of 
two  wills,  both  which  were  found  at  his  decease  uncan- 
celled, though  it  appeared  that  most  of  the  bequests  in 
the  posterior  will  had  lapsed  (d).  But  the  enactment  in 
question  is  not  considered  to  preclude  the  reception  of 
evidence  of  acts  of  a  testator  in  his  lifetime  concerning 
his  testamentary  papers;  still  less  does  it  exclude  inquiry 
into  the  state  in  which  such  papers  were  found  at  his 
decease.  And  it  is  to  be  observed,  also,  that  the  requisi- 
tion of  the  statute  is  satisfied  by  the  intention  to  revoke 
being  reduced  into  writing  in  the  lifetime,  and  by  the 
direction,  of  the  testator,  though  not  authenticated  by 
his  signature.  And  on  this  principle  it  was  recently 
decided,  that,  where  a  person  at  the  testatrix's  request, 
addressed  a  letter  to  another  person  having  the  custody 
of  her  will,  requesting  him  to  destroy  it,  this  was  a  suf- 
ficient revocation,  though  the  will  was  not  destroyed  in 
compliance  with  the  request  (e). 

Revocation  often  depends  on  the  completeness  of  the  RerocaUon  de- 

.  M  .  «     pending  on 

posterior  of  two  testamentary  instruments.  In  such  oompietenets  of 
cases  the  ecclesiastical  courts  try  the  validity  of  the  pro-  ^^  "* 
pounded  paper  by  the  principles  which  have  been  ad- 
verted to  in  a  former  chapter,  to  which  it  will  be  sufli- 
cient  to  refer  {f)y  with  the  additional  observation,  that 
the  presumption  is  always  strongly  adverse  to  an  unfin- 
ished instrument,  materially  altering  and  controlling  a 
will   deliberately  framed,    regularly   executed,   recently 

(d)  Damd  v.  NocMdSy  2  Hagg.      Curt.  680. 
777.  (/)  Ante,  p.  93. 

(«)     Waleca    V.   Ouchterhnyy    1 
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Question  how 
affected  by  re- 
cent act. 


CHAPTER  VII.   approTed,  and  supported  by  previous  and  unifonn  dispo- 

sitive  acts;  and  this  presumption  is  stronger  in  proportion 
to  the  less  perfect  state  of,  and  the  small  progress  made 
in,  such  instrument.  To  establish  such  a  paper,  there 
must  be  the  fullest  proof  of  capacity,  volition,  final  in- 
tention, and  involuntary  interruption  (jr). 

In  regard  to  wills  made  since  the  year  1837,  however, 
it  can  never  be  a  question,  whether  an  informal  or  ap- 
parently unfinished  testamentaiy  paper  has  a  revoking 
operation,  unless  it  be  signed  at  the  foot  or  end  by  the 
testator,  and  duly  attested  by  two  witnesses,  the  recent 
statute,  (sect.  20)  (A),  having  placed  a  revoking  will  upon 
precisely  the  same  footing,  in  regard  to  the  ceremonial  of 
execution,  as  a  disposing  will,  with  of  course  the  same 
absence  of  all  distinction  between  real  or  rather  freehold 
estate  and  personalty. 

A  will  or  codicil  may  operate  as  a  revocation  of  a  prior 
testamentary  instrument  by  the  effect  either  of  an  ex- 
press clause  of  revocation,  or  of  an  inconsistent  dispo- 
sition of  the  previously  devised  property. 

In  order  to  produce  a  revocation  of  the  first  kind,  an 
actual  and  present  intention  to  revoke  the  will  must  be 
indicated;  and  if  the  testator's  expressions  are  declaratory 
only  of  a  future  design,  they  will  not  be  sufficient;  and  in 
an  early  case,  before  the  Statute  of  Frauds,  a  distinction 
is  taken  between  the  effect  of  a  testator  saying  "  I  will 
revoke  my  will  made  at  P.,"  which  refers  to  a  future  act, 
and  when  he  says  "  my  will  made  at  P.  shall  not  stand," 
which  is  a  present  resolution,  the  latter  being,  it  was  con- 
sidered, an  actual  revocation,  and  the  former  not  (i). 
Mere  intention        Of  coursc,  a  mere  intimation  by  a  testator  of  his  intention 


Intention  to  re- 
voke, whether 
present  or  fa- 
tore. 


(^)  Blewitt  V.  Bkuntt,  4  Hagg. 
410 ;  Oillow  V.  Bmtme,  Id.  192. 
(A)  Vide  post. 


(0  Burton  v.  G<npeR,  Cro.  £3. 
906. 
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to  make  hj  a  fdtnre  act  a  new  disposition,  does  not  effect  chapt«b  nu 
an  actnal  present  revocation.     Thus,  where  (k)  A.  made  to  reroke  by  a 

ftttare  set  too* 

a  will,  disposing  of  his  real  and  personal  property,  and  pentiTe. 
afterwards,  the  residnary  legatee  of  the  personalty  being 
dead,  and  A.  having  acquired  other  real  property,  he 
made  another  will  whereby  he  devised  the  newly  acquired 
property,  and  then  wrote  as  follows: — "  As  to  the  rest  of 
my  real  and  personal  estate  I  intend  to  dispose  of  the 
same  by  a  codicil  to  this  my  will  hereafter  to  be  made;" 
it  was  contended  that  this  clause,  though  inoperative  as 
a  disposition,  indicated  an  intention  to  revoke  the  prior 
will,  but  Lord  Ellenborough  and  Mr.  Justice  Lawrence 
held  that  it  was  not  a  revocation.  They  considered  the 
cases  before  the  statute  to  be  applicable,  and  that  the 
testator  merely  intended  to  dispose  of  the  subsequently 
acquired  real  estate,  and  the  property  which  had  lapsed 
by  the  death  of  the  residuary  legatee:  and  that,  even  if  this 
had  imported  an  intent  to  revoke  by  making  a  different 
disposition  in  future,  it  would  not,  according  to  the  autho- 
rities, have  amounted  to  a  revocation,  unless  the  Court 
could  ascertain  what  the  difference  was. 

It  was  decided  at  an  early  period,  that,  in  order  to  re- 
voke a  will  it  is  not  sufficient  that  the  existence  of  a  sub- 
sequent will  should  have  been  found  by  a  jury,  it  must  be 
found  to  be  different  from  the  former  (/),  and  even  the 
latter  finding  will  not  avail,  if  it  be  added,  that  the  nature 
of  such  difference  is  unknown  to  the  jurors  (m). 

The  most  simple  and  obvious  case  of  revocation  by  in-  Rerocationbj 
consistency  of  disposition,  is  that  of  a  testator  having  de-  of  disponti^. 
vised  lands  to  a  person  in  fee,  and  then,  by  a  subsequent 

(i)  Thomas  v.  EoanSy  2  East,  488.  374 ;  S.  C.  Show.  P.  C.  146. 

See  also  Griffin  t.  Oriffin^  4  Yes.  (m)  Ooodriffhtr.HdrwoodyQWiis. 

197,  n.  *97;  2  Black.  937;  Cowp.  87;  7 

(0  Stymor  v.  Noiuxyrthy^  Hard.  Bro.  P.  C.  Toml.  ed.  489. 
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will,  devising  the  same  lands  to  another  in  fee ;  in  sacb 
case  the  latter  devise  would  operate  as  a  complete  revo- 
cation of  the  fonmer  (n).  And  here,  the  learned  reader 
cannot  fail  to  perceive  in  the  difference  of  construction 
which  has  obtained,  where  two  devises  in  fee  of  the  same 
land  are  found  in  one  and  the  same  will,  and  where  they 
are  found  in  several  distinct  wills,  the  greater  anxiety 
evinced  to  reconcile  the  several  parts  of  the  same  testa- 
mentary paper,  than  to  reconcile  several  distinct  papers 
of  diflferent  dates,  though  constituting,  in  the  whole,  one 
will.  In  the  former  case,  the  devisees  (as  hereafter 
shewn)  take  concurrently  in  order  to  avoid  making  one 
part  of  the  will  contradict  and  subvert  another;  and  in 
the  latter  case,  no  hesitation  seems  to  have  been  felt  in 
holding  the  second  devise  to  be  revocatory  of  the  first. 
And  the  distinction  seems  to  be  reasonable;  for  though  it 
may  be  very  unlikely  that  a  testator  should  wholly  change 
the  object  of  the  devise  in  the  short  interval  between  his 
passing  from  one  part  of  the  will  to  the  other,  there  is  no 
such  improbability,  that,  in  the  longer  lapse  of  time  be- 
tween the  execution  of  two  testamentary  papers  of  dif- 
ferent dates,  such  a  change  of  purpose  should  have  oc- 
curred. 
Rule  where  Where  a  testator  at  different  periods  of  his  life  has 

are  tabsistmg     made  varioiis  testamentary  papers,   some  of  which  he 

destroys,  and  others  he  leaves  undestroyed,  each  pur- 
porting to  contain  his  last  will,  this  character  belongs 
exclusively  to  such  one  of  the  uncancelled  papers,  as  was 
executed  most  proximately  to  his  decease  (o);  and  in 
order  to  ascertain  the  time  of  the  execution  of  the  re- 
spective papers,  recourse  may  be  had  to  evidence,  derived 
either  from  their  own  contents,  or  from  extrinsic  sources. 

(n)  3  Mod.  Rep.  206.  Burr.  2512 ;  Hanoood  y.  Chadrigki^ 

(o)  See  GhodrigM  v.  Glacier,  4     Cowp.  92. 
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Sometimes  the  water-mark,   shewing  the   date   of  the  cBAPTsmTii. 
mann&ctnre  of  the  paper  on  which  a  will  is  written, 
affords  decisive  proof  of  its  posteriority  to  another  will, 
the  period  of  whose  execution  can  be  ascertained  by 
other  means  (/>). 

If,  from  the  absence  of  date  and  of  every  other  kind  of  As  to  oontn. 
evidence,  it  is  impossible  to  ascertain  the  relative  chro-  vnoertain  date. 
nological  position  of  two  conflicting  wills,  both  are  neces- 
sarily held  to  be  void^  and  the  heir  as  to  the  realty,  and 
the  next  of  kin  as  to  the  personalty,  are  let  in:  but  this 
unsatisfactory  expedient  is  never  resorted  to,  until  all 
attempts  to  educe  from  the  several  papers  a  scheme  of 
disposition  consistent  with  both,  have  been  tried  in 
vain  {q).  And  even  where  the  times  of  the  actual  exe- 
cution of  the  respective  papers  are  known,  so  that,  if  they 
are  inconsistent,  there  can  be  no  diflSculty  in  determining 
which  is  to  be  preferred,  the  Courts  will,  if  possible,  adopt 
such  a  construction  as  will  give  effect  to  both,  sacrificing 
the  earlier  so  far  only  as  it  is  clearly  irreconcilable  with 
the  latter  paper;  supposing,  of  course,  that  such  latter 
paper  contains  no  express  clause  of  revocation. 

As  where  a  testator  made  a  will  devising  his  lands  to  Effect  where 

mbicgncnt  will 

trustees,  for  two  hundred  years,  to  pay  his  debts,  and  iinotwhoiiy 
afterwards  by  another  will,  devised  the  same  lands  to  the  "^"^ 
same  trustees  for  three  hundred  years,  to  discharge  some 
particular  specialty  debts  mentioned  in  a  deed  executed 
after  the  first  will,  and  all  incumbrances  affecting  the 
property;  Lord  Talbot  held,  that  the  first  term  of  two 
hundred  years  was  not  revoked,  as  the  two  terms  were 
not  inconsistent,  the  testator's  intention  in  creating  the 

(p)  The  writer,  howeTer,  under-  the  year  foUowing. 
stands  that  paper,  made  near  the  (q)  ^%^  Phipps  y.  Earl  of  Angl6* 

close  of  a  year,  sometiines  (Uke  Ute^  «ea,  7  Bro.  P.  C.  Toml.  ed.  443« 
rary  pubUcations)  bears  the  date  of 
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term  of  three  hundred  years  being  merely  for  the  purpose 
of  giving  priority  in  payment  to  the  specialty  debts,  and 
the  charges  affecting  the  estate  (r). 

The  inclination  to  such  a  construction  as  would  pre- 
serve, either  wholly  or  in  part,  the  contents  of  the  prior  do- 
cument, however,  exists  only,  either  when  the  subsequent 
document  is  inadequate  to  the  disposition  of  the  entire 
property;  so  that  the  consequence  of  rejecting  the  prior 
document  would  be,  to  produce  partial  intestacy,  or  else 
where  the  posterior  paper  is  styled  a  codicil;  for  the  office 
of  a  codicil  being  to  vary  or  add  to  and  not  wholly  sup- 
plant a  previous  will,  such  a  designation  of  the  instrument 
seems  to  demand  that  some  part,  at  least,  of  the  will, 
whose  existence  it  supposes  and  recognises,  should,  if  pos- 
sible, be  sustained. 
Qaestions  often  Numcrous  are  the  questions  which  have  arisen  in  re- 
c^cSi^*  **"  gard  to  the  extent  to  which  a  codicil  affects  the  dispo- 
sitions of  a  will  or  antecedent  codicil,  and  which  are  com- 
monly occasioned  by  the  person  framing  the  codicil  not 
having  an  accurate  knowledge  or  recollection  of  the  con- 
tents of  the  prior  testamentary  paper. 

In  dealing  with  such  cases  it  is  an  established  rule  not 
to  disturb  the  dispositions  of  the  will  further  than  is  ab- 
solutely necessary  for  the  purpose  of  giving  effect  to  the 
codicil,  as  will  appear  from  the  following  adjudications, 
which  have  been  selected  from  a  laige  mass  of  cases  («), 
that  might  be  cited  in  illustration  of  the  principle. 

(r)   Weld  y.Act<my2E(i.C&.  Ah.  v.  Doe,  I  You,  &  J.  470.    The  que*. 

777,  pi.  26.  tion,  whether  a  codicil  was  whoUy 

(«)  Cases  as  to  the  combined  ef-  or  partiaUy  revocatory,  was  much 

feet  of  a  wiU  and  seyeral  codicils  discussed  in  the  recent  case  of  Goot- 

are  frequently  not  only  very  long,  mh  v.  Hancock,  1  Kee.  817 ;  S.  C. 

but  are  too  special  to  be  of  much  2  My.  &  C.  606.    See  also  PhUippt 

use  as  general  authorities.  Doe  d.  v.  AUm,  7  Sim.  446. 
Hearle  v.  Hicks,  8  Bing.  475 ;  Hkka 
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Thus,  where  a  testator  hj  his  will  deyises  lands  to  A.  in  chaptbk  m. 
fee,  and  by  a  codicil  devises  the  same  lands  in  fee  to  the 
first  son  of  B.,  who  shall  attain  the  age  of  twenty-one  years 
and  shall  assume  the  testator's  name,  the  first  devise  will 
be  revoked  only  quoad  the  interest  comprised  in  the  exe- 
cutory devise  in  the  codicil;  so  that,  until  B.  has  a  son 
who  attains  his  majority  and  assumes  the  testator's  name, 
the   property  will  pass  to  A.  under  the  devise   in  the 

will(0. 

So,  where  a  testator  devises  lands  to  A.  subject  to  a  QuMtioii  if  oo. 
rent-charge  to  B.,  and  then  by  a  codicil  revokes  the  devise  tory  of  wiu. 
to  A.  of  the  land,  which  he  gives  to  another,  without  no- 
ticing the  rent,  the  latter  remains  a  charge  on  the  land  in 
the  hands  of  the  substituted  devisee  {u). 

So,  where  a  testator  by  his  will  devised  his  estates  to  EiampiM  of 

POP— rffTOfftiMftiii 

C.  B.  for  life  without  impeachment  of  waste,  and  by  a 
codicil  directed  his  trustees  to  let,  until  tenant  for  life 
married,  the  leases  to  be  impeachable  of  waste,  and  the 
rents  to  be  accumulated  and  laid  out  in  lands  to  be 
settled  to  the  same  uses;  it  was  contended  that  this 
was  inconsistent  with,  and  therefore  revoked,  the  devise 
for  life  without  impeachment  of  waste;  but  Sir  W.  Crranty 
M.  R.,  held,  that  there  was  no  inconsistency,  and  nothing 
to  take  the  timber  from  the  tenant  for  life  (ct). 

Again,  where  a  testator  by  his  will  bequeathed  as 
follows :  "  As  to  my  leasehold  house  in  S.,  and  my  house- 
hold goods  and  furniture  there  and  at  S.,  and  as  to  all 
my  plate,  linen,  chinaware,  pictures,  live  and  dead  stock, 
and  all  the  rest  and  residue  of  my  goods,  chattels, 
and  personal  estate,''  he  gave  the  same  to  A.  By  a 
codicil  he  revoked  the  bequest  of  the  residue  of  his  per- 

(0  l>ujieid  y.  Dufidd,  3  Bligh,      Selw.  1. 
N.  S.  261.  (x)  Lushington  v.  Boldero,  Geo. 

(tf )  BeekeU  t.  Harden^  4  Mau.  &      Coop.  216. 

VOL.  I.  M 
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CHAPTER  VII.  sonal  estate  to  A.,  and  gave  the  same  to  B.    It  was  held, 

that  the  revocation  was  confined  to  the  residue,  and  did 

not  extend  to  either  the  leasehold  house  and  furniture,  or 

the  other  enumerated  articles,  namely,  the  plate,  &c.  (a). 

Estates  A.  and       It  may  be  observed,  that  where  a  testator,  in  order  to 

to  the  same       avoid  repetition,  has  by  his  will  declared  his  intention 

uses  *  rev  oca— 

tionastoA.      respecting  a  property,  (say  Whiteacre,)   then  being  de- 
does  not  affect        •ii_i»        ji         ••!        x         -lii-Lji^ 

B.  Vised  by  him,  to  be  similar  to  what  he  had  before  ex- 

pressed concerning  another  property  (say  Blackacre)  ante- 
cedently given,  and  he  afterwards  by  a  codicil,  or  by  ob- 
literation, or  otherwise,  revokes  the  devise  of  Blackacre, 
such  revocation  does  not  affect  the  devise  of  Whiteacre. 
Thus,  in  the  case  of  Dmiey  v.  Langworthy  (i),  where  a 
testator  by  his  will  devised  a  certain  estate  to  certain 
limitations,  and  then  proceeded  to  annex  thereto  another 
estate,  declaring  that  the  same  should  go  unto  and  be 
enjoyed  by  the  possessor  of  the  other  estate,  and  not  be 
separated  therefrom,  and  subsequently,  by  an  act  in  his 
lifetime,  he  revoked  the  devise  of  the  principal  estate,  the 
property  so  annexed  was  held  not  to  be  affected,  but  went 
according  to  the  uses  declared  of  the  principal  estate  by 
the  will. 

So,  where  a  testator  by  his  will  bequeathed  a  specific 
fund  to  his  residuary  legatee  after  named,  and  then  be- 
queathed the  residue  to  A.,  and  by  a  codicil  revoked  the 
bequest  of  the  residue,  it  was  held,  that  this  was  no  revo- 
cation of  the  specific  bequest  (c). 

Again,  where  a  testator  by  his  will  devised  certain 
freehold  property  (on  failure  of  the  objects  of  a  preceding 
devise,)  to  trustees  to  be  sold,  and  directed  the  produce  to 

(a)  Clarke  v.  Butler^  1  Mer.  304.  also  Lord  Sidmy  BeaucUrk  v.  Meadj 

{h)  3  Bro.  P.  C.  Toml.  ed.  369,  2  Atk.  167. 

reversing  Lord  CamderCs  decree  in  (c)    Bjoack    v.   HayneSy  6  Ves. 

Darley  y,  Darl^y  Amb.  653.    See  153. 
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be  applied  upon  the  trosts  thereinafter  expressed  concern- 
ing his  residuary  personal  estate;  he  then  bequeathed  his 
residuary  personal  estate  upon  certain  trusts,  and  after- 
wards, by  a  codicil  duly  attested  for  devising  freehold 
estates,  revoked  the  residuary  bequest,  and  disposed  of 
the  personalty  in  a  different  manner.  Sir  J.  Leach^  M.  R., 
held,  that  by  this  alteration  in  the  disposition  of  the  per- 
sonal estate,  the  devise  of  the  realty  was  not  affected ;  the 
effect  being  the  same  as  if  the  testator  had  in  terms  ap- 
plied the  trusts  in  question  to  the  produce  of  the  freehold 
estate,  in  which  case  it  is  obvious  that  the  revocation  by 
the  codicil  of  the  residuary  gift  of  the  personal  estate  by 
the  will,  would  have  been  no  revocation  of  the  disposition 
of  the  produce  of  the  freehold  estate;  and  his  Honor 
observed,  it  could  make  no  difference  in  principle,  that 
the  testator  saves  himself  the  trouble  of  repeating  those 
trusts,  intents,  and  purposes,  by  compendious  words  of 
reference  (rf). 

If  the  devise  of  the  principal  estate  is  not  simply  re-  Di»tmcdon, 

^  ^  ^  "^  where  the  fint 

voked,  but  is  modiJSed  only,  it  is  not  too  hastily  to  be  de^iBe  ii  modi- 
concluded  that  the  construction  adopted  in  the  class  of 
cases  just  stated,  would  apply,  however  forcibly  the  rea- 
soning in  some  of  them,  and  especially  that  of  the  Master 
of  the  Rolls  in  the  last  case,  might  seem  to  conduct  to 
such  a  conclusion;  for  a  different  construction  prevailed 
in  the  case  of  Lord  Carrington  v.  Payne  (<?),  where  a  tes- 
tator devised  his  real  estate  to  trustees  to  be  conveyed  to 
certain  uses,  and  bequeathed  personal  estate  to  be  laid  out 
in  land  to  be  settled  to  such  uses  and  upon  such  trusts,  &c., 
as  he  had  declared  concerning  his  real  estate.  By  a  codicil 
he  revoked  so  much  of  his  will  as  directed  the  settle- 
ment of  his  real  estate  to  those  limitations,  and  devised 

(<i)  Francis  t.  Collier,  4  Rusb.  333.  (e)  5  Yes.  404. 

m2 
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it  to  other  limitations,  the  effect  being  merely  to  change 
the  order  in  which  some  of  the  deyisees  were  to  take. 
Sir  R.  P.  ArdeUy  M.  R.,  held,  that  the  bequest  of  the 
personalty  was  not  revoked.  He  considered  that  though 
the  devisor  had  used  the  expression  "  revoke,"  yet,  the 
codicil  was  not  a  revocation  as  to  the  union  of  the  estates, 
but  merely  an  alteration  in  the  order  of  the  limitations 
to  be  inserted  in  the  settlement  (of  both  properties) ;  and 
that  it  was  no  more  than  if  the  devisor  had  with  his  own 
hand  inserted  the  name  of  one  devisee  before  another. 

Unless  the  case  of  Lord  CarringUm  v.  Payne  can  be 
referred  to  the  distinction  above  suggested,  which  is  very 
doubtful,  it  seems  to  be  untenable. 
Absolute  rcYo-        It  is  to  be  collcctcd  from  the  case  of  Holder  v.  HoweU  {q\ 

cation  held  not  •  •    ••  • 

restrained  by     that  whero  a  tcstator  in  a  codicil  recites  that  an  inconveni- 

ent  consequence  may  result  from  a  devise  in  his  will,  ajs  that 
in  a  particular  event  the  devisee  or  legatee  would  be  un- 
provided for  contrary  to  his  intention,  and  then,  instead  of 
confining  himself  to  simply  effecting  the  declared  purpose 
of  the  codicil,  he  proceeds  to  revoke  the  whole  devise, 
giving  the  land  again  to  the  same  trustees  upon  certain 
trusts  which  he  particularizes,  and  which  are  the  same  as 
the  former  trusts,  with  the  exception  of  the  matter  ex- 
pressly intended  for  correction,  and  of  one  other  of  the 
trusts,  which  he  whoUt/  omits;  this  omission,  though  pro- 
bably undesigned,  cannot  be  supplied.  The  principle 
of  this  case  seems  to  be  inconsistent  with,  and  it  may, 
therefore,  be  considered  as  overruling  the  earlier  case 
of  Matthews  v.  Bowman  (A),  where  a  testator,  having  de- 
vised the  residue  of  his  estate  to  his  daughters  as  ten- 
ants in   common,   by  a  codicil  made  for  a  particular 


iff)  8  Ves.  97. 
(A)  3  Anst.  727 :  a  reporter  of  very  doubtful  authoritj. 
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purpose  re-devised  it  to  them,  omitting  the  words  of  se-  oHAPTBm  m. 
verance,  it  was  held,  that  the  legatees  were  tenants  in 
common. 

Another  principle  of  constmction  is,  that  where  the  Clear  gift  in 

will  not  rerokcd 

will  contains  a  clear  and  unambiguous  disposition  of  pro-  by  donbtfoi  «- 
pertj,  real  or  personal,  such  a  gift  is  not  allowed  to  be  LaL 
revoked  by  doubtful  expressions  in  a  codicil. 

Thus,  in  the  case  of  Goblet  v.  Beechey  (e),  where  a  tes- 
tator by  his  will  gave  a  specific  chattel  to  A.;  after- 
wards by  a  codicil  he  gave  a  number  of  articles  of  a  dif- 
ferent kind,  and  of  much  less  value,  to  B.,  and  in  enume- 
rating those  articles,  introduced  an  imperfectly  written 
word,  which  might  be  supposed  to  designate  the  chattel 
previously  given  to  A.  It  was  held,  that  the  bequest  to 
A.  was  not  thereby  revoked. 

If,  however,  the  testator  shews,  by  any  the  most  loose  intention  ^  re- 

'  ,  ^  ^      J        J  Tokemaybem« 

and  untechnical  language  in  a  codicil,  an  intention,  that  dicatedi>7infor- 

nsl  exprai* 

any  devisee  or  legatee  shall  be  excluded  from  all  benefit  iioni. 
under  his  will,  such  intention,  of  course,  must  prevail;  and 
particular  expressions  admitting  of  a  more  restricted  con- 
struction, will  not  be  so  construed,  if  upon  the  whole 
instrument  it  can  be  collected,  that  the  testator  meant  to 
use  them  in  the  less  restricted  sense  (A:). 

And  here,  it  may  be  observed,  that  where  a  testator  Rerocations 

fonndfd  on 

by  a  codicil  revokes  a  devise  or  bequest  in  his  will,  or  in  mistake. 
a  previous  codicil,  expressly  grounding  such  revocation 
on  the  assumption  of  a  fact,  which  turns  out  to  be  false, 
the  revocation  does  not  take  effect ;  being,  it  is  consi- 
dered, conditional,  and  dependent  on  a  contingency  which 
fails. 

Thus,  in  the  case  of  Campbell  v.  French  (/),  where  a 

(f )  3  Sim.  24 ;   8.0.2  Rum.  &      My.  546. 
My.  624.  (/)3Ve8.321, 

(k)  Beady,  Backhmue^  2  Ross,  & 
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CHAPTER  vir.  testator  having  by  will  bequeathed  to  the  two  grandchil- 
dren of  his  late  sister  £500  each,  by  a  codicil  declared, 
that  he  revoked  the  legacies  bequeathed  by  his  will  to 
such  grandchildren,  "  they  being  all  dead,"  and  the  fact 
appearing  to  be  that  they  were  living,  Lord  Loughborough 
held,  that  the  legacies  were  not  revoked. 

So,  in  the  case  of  Doe  d.  Evans  v.  Evans  (wi),  where  a 
testatrix  by  her  will,  dated  July,  1819,  devised  lands  to  A. 
for  life,  with  remainder  to- his  first  and  other  sons  in  tail, 
with  remainder  to  his  daughters  in  tail ;  and  by  a  codicil, 
dated  in  1829,  after  reciting  the  above  devise,  and  thai  A, 
had  died  without  leaving  issue^  she  devised  the  lands  to  B. 
The  fact  was  that  A.  died  in  1827,  leaving  a  posthumous 
child,  whose  birth  was  not  known  to  the  testatrix  when 
she  made  her  codicil,  but  she  afterwards  became  ac- 
quainted with  it.  The  Court  considered  that  this  was 
a  conditional  revocation;  and  the  fact  being  contrary  to 
what  the  testatrix  supposed,  the  derise  in  the  will  re- 
mained in  force. 
Difltinction  Had  the  testator  in  the  two  preceding  cases,  instead 

itself,  and  where  of  making  the  death  of  the  devisee  or  legatee,  under  the 
b^ef of ^efact  circumstauccs  described,  the  ground  or  reason  of  the  revo- 
ofrevoStion.     catiou,  founded  such  revocation  on  his  advice  or  belief 

only  of  the  fact,  it  is  conceived  that  the  result  would 
have  been  different.  A  distinction  of  this  nature  seems 
to  be  warranted  by  the  case  of  The  Attom^-General  ^^ 
Lhyd  («),  where  a  testator  having  by  a  will,  made  before 
the  passing  of  the  statute  of  9  Geo.  2,  c.  36  (o),  devised 
lands  and  bequeathed  personalty  to  be  laid  out  in 
lands  for  charitable  uses,  made  a  codicil  posterior  to  the 
act,  by  which,  after  reciting  that  being  advised  the  devise 


(m)  2  Per.  &  D.  378.  («)  3  Atk.  662 ;  S.C.l  Ves.  sen.  32. 

(o)  Ante,  p.  27. 
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of  his  lands  would  be  void,  and  it  being  his  intention  that 
the  charity  should  be  continued,  and  being  advised  his 
personal  estate  could  be  given,  he  did  by  such  codicil  give 
his  personal  estate  to  the  charitable  uses  before  men- 
tioned; and  he  did  thereby  give  his  real  estate  to  B. 
Though  the  testator's  notion  as  to  the  invalidity  of  the 
devise  in  the  will  was  erroneous,  it  was  held  that  the  de- 
vise to  B.  took  effect  (p). 

So,  where  a  testatrix  by  her  will  bequeathed  £300 
among  such  of  the  children  as  should  be  living  of  E.,  and 
by  a  codicil  proceeded  as  follows:  "  I  give  to  my  bro- 
ther's son  C.  the  £300  designed  for  E.'s  children,  as  I 
know  not  whether  any  of  them  are  alive,  and  if  they  are 
well  provided  for,"  Sir  M.  P.  Arden^  M.  R.,  held  C.  to  be 
entitled,  though  the  children  of  E.  were  living.  He 
observed,  that  ^^it  was  argued,  and  with  some  ground, 
that  if  it  rested  upon  her  not  knowing  whether  they  were 
living,  there  would  be  some  reason  to  contend  that  it  fell 
within  the  case  (so  often  cited  from  Cicero  de  Oratore)  of 
pater  credens  filium  suum  esse  mortuum  alteram  instituit 
haeredem;  filio  domi  redeunte  hujus  institutionis  vis  est 
nulla:  but  the  testatrix  goes  further,  that  she  doubted  if 
they  were  living  whether  they  might  not  be  well  provided 
for,  and  she  totally  deprives  them  of  that  provision.  The 
Court  will  not  inquire  whether  they  are  well  provided  for 
or  not  {qy 

It  is  often  a  question  whether  a  legacy  bequeathed  by  Whether  legt. 
a  codicil  is  payable  out  of  the  same  fund,  or  is  subject  to  are  assimiuted 
the  same  restrictions,  as  a  legacy  bequeathed  to  the  same  hy  wST  ^^ 
person  by  the  will.     If  the  second  legacy  is  expressly 
given  upon  the  same  conditions,  &c.,  of  course  the  aflirm- 


(p)  WtUeU  V.  Sandfordy  1  Ves.         (7)    Attorney-General  v.   Ward, 
sen.  178, 186.  3  Ves.  327. 
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cHAPTBm  VII.  ative  does  not  admit  of  doubt  (r).  And  where  a  testator 
by  his  will  gave  to  his  niece  £1000  to  be  paid  to  her  at 
his  decease  if  she  were  married,  and  if  not,  the  interest  to 
her  for  life  and  the  principal  to  her  at  her  marriage ;  and 
by  a  codicil,  the  testator  gave  to  the  same  niece  £200 
in  addition  to  what  he  had  given  her  by  his  wiU;  Sir  R. 
P.  Arden^  M.  R.,  held,  that  the  second  legacy  was  to  be 
raised  out  of  the  same  fund,  and  was  subject  to  the  same 
conditions  as  the  legacy  by  the  will(^). 
Legades  by  In  some  instances  the  same  construction  has  prevailed 

codicil  payable 

outof sameAmd  whcrc  the  intention  to  assimilate  the  respective  legacies 
wiiL  or  classes  of  legacies  has  been  less  distinctly  indicated. 

As  in  the  case  of  Leacrofl  v.  Maynard  (^),  where  a  tes- 
tator devised  his  real  estate  upon  trust  to  sell  and  apply 
the  produce  in  paying  (among  other  legacies)  £50  to 
each  trustee,  to  the  Foundling  Hospital  £2000,  and  to 
the  hospitals  of  L.  and  S.  £1000  each.  Afterwards,  by 
a  codicil  he  revoked  the  devise  and  legacy  to  one  of  the 
trustees,  and  substituted  another  trustee,  to  whom  he  gave 
a  legacy  of  £50.  He  also  revoked  the  legacies  to  the 
three  hospitals,  and  gave  £1500  to  the  Foundling,  £500 
to  the  Infirmary  of  N.,  and  a  sum  to  be  distributed 
among  the  poor  of  S.  It  was  unsuccessfully  contended 
for  the  charities,  that  the  legacies  given  by  the  codicil 
were  not,  like  those  of  the  will,  charged  on  the  land,  and 
were  therefore  valid.  The  Lord  Chancellor  seems  to 
have  thought,  that  the  necessity  which  this  would  have 
occasioned  of  holding,  that  the  legacy  to  the  new  trustee 
must  also  come  out  of  the  personalty,  formed  a  conclusi?6 
argument  against  the  construction. 


(r)  Uo^d  y.  Branton,  3  Mer.  108.      449. 
See  also  Cooper  v.  Da^y  Id.  154.  (jt)  1  Yes.  jun.  279.  See  also  Bru- 

{a)  Crotoder  v.  Chwes^  2  Yes.  jun.      deneU  v.  Bou^hton,  2  Atk.  268. 
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So,  in  the  case  of  Fitzgerald  v.  Field  (w),  where  a  testa-  chapt**  tii. 
tor  gaye  his  personal  and  freehold  estates  to  trustees, 
upon  trust,  with  the  money  arising  from  his  personal  es- 
tate, and  in  aid  thereof,  by  sale  or  mortgage  of  part  of  the 
freeholds,  to  pay  certain  annuities  and  legacies.  By  a 
codicil  he  revoked  this  bequest  and  devise,  and  gave  the 
real  and  personal  estate  to  other  trustees  upon  the  trusts 
in  his  will  and  codicils  mentioned.  He  then  bequeathed 
an  annuity  to  A.  for  life,  with  the  payment  of  which  he 
charged  the  residue  of  his  said  hndsy  and  with  a  power  of 
distress.  Lord  Gifford,  M .  R.,  held,  that  whatever  might  be 
the  construction  if  the  codicil  stood  alone,  it  was  evident, 
looking  at  the  will  and  codicil  together,  the  intention  of 
the  testator  was,  that  aU  his  personal  estate  should  be 
applied  in  the  first  instance  to  the  payment  of  annuities 
and  legacies. 

Whether  a  l^acy  bequeathed  by  a  codicil  is  to  parti-  Whether  legacy 
cipate  in  an  exemption  from  duty  created  by  the  will  in  is  exempt  from 
favour  of  the  legacies  in  general  given  by  the  will  («r),  or  of  win.  * 


(«)  1  Ross.  428. 

(x)  What  wiU  exempt  legatees 
from  duty  is  of  course  a  preliminary 
inqairy.  The  foUowing  expressions 
have  been  held  to  have  this  effect : 
— ^Where  a  testator,  after  giving  pe- 
cnniary  legacies,  directed  his  execu- 
tors to  make  payment  of  all  the  lega- 
cies without  amy  deduction.  {Barks- 
dale  V.  Cfilliaty  I  Swans.  662.)  So, 
where  the  executors  were  directed 
to  pay  the  annuities  and  legacies 
dear  of  property-tax  and  all  expenses 
whatsoever  attending  the  stune,  (Cour- 
Ujy  v.  Vincent,  Turn.  &  Russ.  433.) 
So,  where  real  and  personal  estate 
was  given  to  executors  in  trust,  to  pay 
to  J.  D.  for  life  an  annuity  of  £46 
dear  of  all  deductions  whatsoever; 


though  it  was  contended  that  the  Whatezpres- 

words  excluding  deduction  referred  ?***"  exempt  a 

lencT  firooi 
to  the  payment  of  the  land-tax,  dutj. 

being  applicable  to  the  annuity  only 
as  a  charge  on  real  estate.  (Dawkins 
y.  Tatham,  2  Sim.  402.) 

Again,  where  the  direction  was 
that  annuities  should  be  paid  to  the 
legatees  without  any  deduction  or 
abatement  out  of  the  same  on  any  ac- 
count or  pretence  whatsoever;  and  the 
argument  for  the  exemption  was 
considered  to  be  strengthened  by 
the  fact  that  there  were  no  other 
deductions  to  which  the  annuitants 
were  liable.  {Smith  y.  Anderson,  4 
Russ.  352.)  Soy  where  the  legacies 
were  to  be  paid  free  from  all  expense. 
{Gordon  y.Dotterill,  1  My.&K.  56.) 
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CHAPTER  VII.  of  some  particular  legacy  for  which  the  legacy  in  the 
codicil  is  substituted,  has  often  been  a  point  of  dispute. 
Even  in  the  latter  case,  it  seems  the  intention  to  exempt 
the  substituted  legacy  must  be  distinctly  indicated, 
there  being  no  necessary  inference  that  the  legacy  be- 
queathed by  the  codicil  is  to  stand  pari  passu  in  all 
respects  with  the  legacy  for  which  it  is  substituted. 
Thus,  where  the  legacies  bequeathed  by  a  will,  were  to 
be  paid  free  from  legacy  duty,  and  the  testator  by  a 
codicil  bequeathed  to  the  husband  of  one  of  the  legatees 
who  had  died  an  equal  legacy,  "instead  of"  the  legacy 


Rent-cliarge 
for  life  liable  to 
datj. 


Again,  where  the  annuity  was  to  be 
paid  out  of  land  clear  of  dU  taxes 
and  deductions  whatsoever.  {S^ow  v. 
Davenport,  5  B.  &  Adol.  359.)  So, 
where  an  annuity  or  clear  yearly 
sum  of  £500  was  charged  on  a  cer- 
tain farm,  and  was  to  be  paid  half- 
yearly  clear  of  all  taxes  and  outgo- 
ings, {Louch  Y.  Peters,  I  My.  &  K. 
489.)  So,  where  a  testator  devised 
to  J.  M.  for  his  life  one  annuity  or 
clear  yearly  sum  of  £100,  charged 
upon  his  estates  at  C,  which  estates 
he  then  devised  in  trust  to  raise  the 
annuity,  and  the  costs,  charges,  and 
expenses  attending  the  raising  and 
paying  the  same ;  and  then  in  trust 
for  A.  for  life,  with  remdnder  over. 
{Ghnde  V.  Mumford,  2  You.  &  C. 
448.)  The  preceding  cases  have 
overruled  Hales  v.  Freefnan.  (1 
Brod.  &  Bing.  891.) 

And  it  should  seem,  (notwith- 
standing the  case  of  Burrows  v.  Cot- 
trell,  supra,  but  where  the  point  was 
not  adverted  to,)  that  even  a  direc- 
tion to  trustees  to  set  apart  a  sum 
of  money  sufficient  to  produce  a 
clear  yearly  sum,  involves  an  ex- 


emption from  duty.  (Harper  v. 
Morley,  Rolls,  July  24, 1838,  2  Jur. 
653.) 

But  where  a  testatrix  gave  her 
real  and  personal  estate  upon  trust 
to  pay  o£F  the  debts  of  her  late 
husband,  it  was  held  that  the  le- 
gacy duty  was  to  be  borne  by  the 
legatee-creditors,  though  it  was  con- 
tended that  the  testatrix's  object 
would  not  be  completely  eflfected 
without  paying  the  duty  out  of  the 
general  estate ;  but  the  C.  J.  ob- 
served that  the  entire  debt  had  been 
paid,  and  the  legacy  duty  was  a 
burthen  imposed  on  the  legatee 
after  he  had  received  the  legacy. 
(Foster  v.  L^,  2  Scott,  438.) 

It  was  long   doubtful  whether, 
under  stat.  45  Greo.  3,  c.  28,  s.  3,  a  life 
annuity  operating  as  a  rent  chaige 
was  liable  to  l^^acy  duty.    The  af- 
firmative is  now  settled,  and  that 
the  duty  is  a  chai^  on  the  land, 
and  may,  if  paid  by  the  devisee,  be 
recovered  by  him  from  the  annni- 
tant.   (Attorm^'General  r,  Jad»m, 
2  C.  &  J.  101 ;  Stow  V.  Iktvenpoii, 
5  B.  &  Adol.  359.) 
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giyen  by  the  will  to  the  deceased  wife,  it  was  held  by  cHXprBm  vit> 
Lord  Mdofij  affinning  a  decree  of  Sir  J.  Leachy  V.  C, 
that  the  legacy  given  by  the  codicil  was  an  independent, 
distinct,   sabstantive  bequest;    and,   therefore,  was  not 
within  the  exemption  (y). 

So,  where  a  testator  by  his  will  gave  to  A.  and  B.  an 
annuity  of  £300,  equally  to  be  divided  between  them, 
during  their  joint  Ivve^  free  Jrom  aU  taxes  and  stamp  duties^ 
and  after  the  death  of  one  of  them,  to  the  survivor  during 
her  life,  and  after  the  death  of  the  survivor,  over  to  C. 
for  life.  By  a  codicil  the  testator  revoked  the  annuity 
of  £300,  and  gave  A.  and  B.  a  clear  annuity  of  £100 
each,  with  benefit  of  survivorship.  It  was  held,  that  the 
gift  by  the  codicil  was  independent  of  the  gift  in  the  will, 
and,  therefore,  the  annuities  were  not  exempt  from  the 
duty  (z). 

It  is  clear,  however,  that  if  a  testator  by  his  will  gives 
a  legacy  free  from  duty,  and  by  a  codicil,  after  reciting 
his  intention  of  increasing  the  legacy,  revokes  it,  bequeath- 
ing in  lieu  thereof  a  larger  sum  to  the  same  legatees 
upon  the  same  trusts,  &c.,  the  latter  is  also  exempt  {a). 

Sometimes  a  codicil  has  the  effect  of  impliedly  revoking  implied  iwo- 

catioii  by  the 

the  posterior  of  two  wills,  by  expressly  referring  to  and  effect  of  a  codi- 
recognismg  the  prior  one,  as  the  actual  and  subsisting  eariierwUL 
wiU  of  the  testator. 

Thus,  if  a  testator  makes  a  will  in  the  year  1830,  and 
at  a  subsequent  period  (say  in  1840)  makes  another  will 
inconsistent  with  the  former,  but  without  destroying  such 
former  will,  and  he  afterwards  makes  a  codicil  which  he 
declares  to  be  a  codicil  to  his  will  of  1830,  this  would 
set  up  the  will  so  referred  to,  in  opposition  to  the  poste- 

(jf)  Chatteris  y.  Ycunff,  2  Rnss.  (z)  Burrtnas  v.  Cottrdl,  3  Sim. 

183.    See  slao  S.  a  6  Madd.  30,  375. 

where  the  bequests  are  inaccuiately  (a)  Cooper  t.  Ik^,  3  Mer.  154. 
stated. 
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CHAPTER  VII.   nor  will  (b) ;  and  parol  evidence  that  the  testator  actually 

intended  to  refer  to  the  will  of  1840,  would  be  inadmis- 
sible (c).  An  inaccuracy  in  regard  to  the  date  of  the 
will  referred  to,  would  not  prevent  the  application  of  this 
doctrine,  unless  the  mistake  were  such  as  to  render  it 
doubtful  which  of  the  two  wills  the  testator  had  in 
view  (rf).  And  it  seems  to  have  been  considered  in  the 
Ecclesiastical  Court  at  least,  that  the  fact  of  the  codicil 
being  written  on  the  same  piece  of  paper  as  the  prior 
will,  (though  it  does  not  in  terms  refer  to  such  will,)  suf- 
ficiently indicates  an  intention  to  treat  that  as  the  sub- 
sisting will,  especially  if  (as  happened  in  the  case  referred 
to)  the  posterior  will  was  out  of  the  testator's  custody, 
so  that  he  had  no  opportunity  of  cancelling  it  (e). 
RepnbUcation  lu  applying  the  doctrine  that  a  reference  in  a  codicil 
cu,  without  re-~  to  the  prior  of  two  wiUs  as  the  actual  will  of  the  testator 

ferring  to  inter-        i      •!  •      i  x      •        'n     •*    •  .      i 

me^  oodidi,  scts  it  up  agaiust  a  postcHor  Will,  it  IS  necessary  to  bear 
u^r*'  ^^  *  ^^  mind,  that  every  codicil  is  a  constituent  part  of  the 

will  to  which  it  belongs ;  for  in  a  general  and  compre- 
hensive sense,  a  will  consists  of  the  aggregate  contents  of 
all  the  papers  through  which  it  is  dispersed;  and,  there- 
fore, where  a  testator  in  a  codicil  refers  to  and  confirms 
a  revoked  will,  it  is  not  necessarily  to  be  inferred,  that 
he  means  to  set  up  the  will  (using  the  word  in  its  special 
and  more  restricted  sense,)  in  contradistinction  to,  and  in 
exclusion  of,  any  intermediate  codicil  or  codicils  which  he 
may  have  engrafted  on  it.  He  is  rather  to  be  considered 
as  confirming  the  will  with  every  codicil  which  may  be- 
long to  it;  and,  accordingly,  in  a  case  (f)  where  a  person 


(fi)  Lord  Walpole  v.  Earl  of  Or- 
fordy  3  Ves.  402.  S.  C.  nom.  Lord 
Walpole  V.  Lord  CTioimondekty,  7 
Dum.  &  East,  138. 

(c)  Crosbie  v.  Macdoualy  4  Yes. 
610. 

{d)  Janwn  v.  Jansen,  cit,  1  Add. 


139. 

(tf)  Eoffers  v.  PiUiSy  1  Add.  30. 
See  also  Lord  C.  B.  ^r^s  judg- 
ment in  Barnes  y.  Crowcy  1  Ve& 
jun.  488;  Guest  v.  WWas^,  12 
Moore,  2. 

(/)  Croshie  v.  Macdoualy  4  Vcs. 
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made  his  will,  and  afterwards  executed  several  codicils  qhaptbr  vii. 
thereto,  containing  partial  alterations  of,  and  additions  to 
the  will ;  and  by  a  further  codicil,  referring  to  the  will  by 
date,  he  changed  one  of  the  trustees  and  executors,  and 
in  all  other  respects  expressly  confirmed  the  will,  this 
confirmation  of  the  will  was  held  not  to  revive  the  parts 
of  it  which  were  altered  or  revoked  by  the  preceding  co- 
dicils ;  Sir  a.  P,  Arden^  M .  R.,  observing,  that  if  a  man 
ratifies  and  confirms  his  last  will,  he  ratifies  and  confirms 
it  with  every  codicil  that  has  been  added  to  it. 

In  one  case  in  the  Ecclesiastical  Court,  it  was  held,  that 
the  mere  fact  of  the  testator  ratifying  his  will  and  certain 
specified  codicils,  did  not  of  itself  amount  to  an  implied 
revocation  of  other  codicils  not  so  specified  (9).  But,  in 
another  case,  the  Court  arrived  at  a  different  conclusion, 
on  a  comparison  of  the  contents  of  all  the  instruments, 
and  looking  at  the  conduct  of  the  testatrix  in  relation 
to  them  (h). 

Such  questions  may  occur,  even  in  regard  to  wills  Doctrine  as  ap. 
made  since  the  year  1837 ;   for  though  the  22nd  section  Lder  the  new 
of  the  recent  statute  (/),  prevents  the  revival  of  a  revoked    ^' 
will,  except  by  re-execution,  or  by  "  a  codicil  shewing  an 
intention  to  revive  the  same,"  and,  therefore,  no  such  effect 
would  follow  from  the  mere  revocation  of  a  posterior  re- 
voking will;  yet,  probably,  it  would  still  be  held,  according 
to  the  doctrine  of  Lord  Orford^s  case,  that  a  recognition  in 
a  codicil  of  the  earlier  of  two  inconsistent  and  undestroyed 
wills,   by  date  or   otherwise,  as  the  will  on  which  the 
codicil  is   founded,  shews   an  intention   to   revive   the 
wiU. 

610.    See  also  Gordon  v.  Lord  Reay^  {h)  Greenough  y,  Martin^  2  Add. 

5  Sim.  274,  stated  ante,  p.  82.  229. 

(jg)  Smith  v.  Cunninffham,  1  Add.  («)  Ante,  p.  123* 
448. 
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CHAPTER  VIIL 


REPUBLICATION. 


Republication,        REPUBLICATION  is  of  two  kinds,  express  and  constrac- 

what. 

Express  repnb-  tivc.  Express  republication  occurs  where  a  testator  re- 
^  ^^'  peats  those  ceremonies  which  are  essential  to  constitute 

a  yalid  execution,  with  the  avowed  design  of  republishing 
the  will.  Under  the  Statute  of  Frauds,  to  republish  a  de- 
vise of  freehold  estate  required  an  attestation  by  three  wit- 
nesses; while,  on  the  other  hand,  a  will  might  have  been 
republished  with  respect  to  copyholds  and  personalty 
without  any  attestation.  It  was  not  often  necessary, 
however,  to  inquire  as  to  the  republication  of  wills  of 
personal  estate  (a),  inasmuch  as  a  residuary  bequest,  even 
under  the  old  law,  embraced  all  that  species  of  property 
of  which  the  testator  died  possessed;  so  that  republica- 
tion (which  merely  causes  the  will  to  speak  and  operate 
from  the  period  of  its  being  republished,)  had  no  effect 
in  enlarging  the  operation  of  such  a  bequest. 

Conrtructivc  Coustructive  republication  takes  place  where  a  testa- 

repablicition  , 

bycodicu.        tor,  for  somc  other  purpose,  makes  a  codicil  to  his  wiU; 

in  which  case  the  effect  of  the  codicil,  if  not  neutralised 
by  internal  evidence  of  a  contrary  intention,  is  to  re- 
publish the  will.     By  this  means,  under  the  old   law. 


(a)   As  to  the  repnblication  of     ^^rei,3Add.48;  Miller  y.  Brown, 
wills  of  personaltj,  vide  Long  y.     2  Hagg.  209. 
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lands  of  inheritance  acquired  since  the  execntion  of  the  cHAprgm  tiu. 
will  were  often  brought  within  the  operation  of  any  gene- 
ral or  residuary  devise  contained  in  such  will,  and  that, 
too,  though  the  codicil  expressed  no  intention  to  repub- 
lish, and  though  it  was  not  annexed  to,  or  declared  to  be 
a  part  of,  and  did  not  in  terms  confirm  the  will,  and 
whether  the  codicil  related  to  real  estate  or  personalty 
only;  the  result  being  precisely  the  same  as  if  the  general 
or  residuary  devise  had  been  incorporated  into  the  codicil 
itself  (i).  And  the  same  principle  applied  to  a  devise  of  es- 
tates within  a  certain  locality;  thus,  if  a  testator  devised 
all  his  lands  in  the  county  of  Kent,  and  after  the  execu- 
tion of  his  will  purchased  other  lands  in  that  county, 
and  then  made  a  codicil  attested  by  three  witnesses,  the 
intermediately  acquired  lands  (not  being  otherwise  dis- 
posed of  by  such  codicil,)  passed  under  the  will  (c). 

The  circumstance  of  the  testator  having  by  the  codicil  imiMteriaithat 

codicil  dcviies 

expressly  devised  part  of  his  estates  purchased  since  the  partof  landa 
execution  of  the  will,  to  the  uses  therein  declared  con-  execution  of 
ceming  his  residuary  real  estate,  does  not  exclude  the 
rest  of  such  after-purchased  estates  from  the  operation  of 
the  same  residuary  devise,  brought  down  by  the  repub- 
lishing effect  of  the  codicil,  to  the  date  of  such  codicil  {d). 
Indeed,  when  we  admit  that  the  effect  of  the  republica- 
tion is  to  make  the  will  speak  from  the  date  of  the  codi- 
cil, it  follows  that  an  express  devise  in  the  codicil  of  par- 
ticular lands,  acquired  since  the  execution  of  the  will,  to 

{h)    Acherley   ▼.    Vernon^   Com.  Moni/orif  1  Yes.  sen.  485. 

381 ;    2  Eq.  Ca.  Ab.  769,  pL  1 ;  (c)  Bedford  v.  Pameeott^  Cro. 

3  Bro.  P.  C.  Toml.  ed.  85  ;  Potter  El.  693 ;   Barnes  v.  Crowe^  1  Ves. 

T.  Pottery  1  Ves.  sen.  437 ;  Pi^oU  jun.  486  ;  8.0.4:  Bro.  C.  C.  2. 

V.  Waller,  7  Ves.  98 ;  OoodtitU  v.  (d)  Coppin  v.  Femyhmghy  2  Bro. 

Mereditky  2  Man.  &  S.  5 ;  Quest  y.  C.  C.  291 ;  Htdme  y.H^gatey  1  Mer. 

WUUis^y  12  MooK,  223.    See  also  285. 
Doe  V.  Daty,  Cowp.  158  ;  Gibson  v. 
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cHAPTBm  viii.  the  residuary  devisee,  could  no  more  exclude  the  other 

newly  acquired  lands  from  the  residuary  devise,  so  re- 
published, than  a  devise  of  particular  lands  in  the  will 
itself  could  prevent  other  lands  then  belonging  to  the 
testator,  from  passing  under  such  residuary  clause.  On 
the  same  principle,  an  express  devise  for  life  of  the  inter- 
mediately acquired  estate,  to  the  person  who  is  residuary 
devisee  in  fee  in  the  will,  would  not  prevent  the  reversion 
in  fee  in  the  same  lands  from  passing  under  such  devise 
to  the  same  devisee,  by  force  of  the  republication  (e). 

Perhaps  in  scarcely  any  instance  has  the  republishing 
operation  of  a  codicil  been  carried  to  so  great  a  length  as 
in  the  case  of  Rowl^  v.  Eyton  (/),  where  after-acquired 
lands,  expressly  devised  by  the  codicil  to  the  residuary 
devisee  of  the  will,  were  held  to  be  subject  to  a  general 
charge  of  debts  created  by  the  will.     The  testator,  after 
charging  his  real  and  personal  estate  with  the  payment 
of  his  debts,  devised  the  residue  of  his  real  and  personal 
estate  to  his  son  £.,  and  having  subsequently  purchased 
several  copyhold  estates,  by  a  codicil  attested  by  three 
witnesses,  devised  them  to  his  said  son  in  fee.     Sir  W. 
Granty  M.  R.,  held  that  the  codicil  was  a  republication  of 
the  will,  so  as  to  make  the  after-purchased  lands  subject 
to  the  devise  for  payment  of  debts ;  the  learned  Judge 
evidently  assuming,  that  if  the  specific  devise  had  been  in 
the  will,  the  lands  comprised  therein  would  have  been 
subject  to  the  charge  (y).     Perhaps  it  is  not  quite  clear 
that   the  decision  would    have  been  the  same,  if  the 
codicil  had  devised  the  lands  in  question  to  any  other 
person  than  the  residuary  devisee  in  the  will. 

BepabUcation        But  of  course,  the  operation  of  a  codicil  to  extend  the 

{e)  WiUiams  v.  Oifodtitle,  10  B.         (ff)  But,  on  this  point,  see  4^011^ 
&  Cress.  895.  v.  Spong,  1  Yon.  &  J.  300 ;  /£  (7.  in 

(/)  2  Mer.  128.  Dom.  Froc.  3  Bligh,  N.  S.  84. 
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devise  in  a  wiD  made  before  1838,   to   intermediately  chaptbe  vm. 
acquired  lands,  may  be  nes^atived  by  the  contents  of  the  negatived  by 

^  ^  -^  ®  -^  contents  of  co- 

codicil  itself,  indicating  a  contrary  intention ;  for  though  dicU  itsetf. 

the  republication  takes  place  without  positiye  intention, 
yet  it  can  nerer  operate  in  spite  of  such  intention.  If, 
therefore,  it  can  be  collected  from  the  codicil,  that  the 
testator  had  in  his  contemplation  the  identical  property 
which  was  the  subject  of  disposition  in  the  will,  and  that 
only,  the  intermediately  acquired  lands  will  not  pass 
under  the  residaary  devise  in  the  will.  The  leading  case 
of  this  class  is  Bowes  Y.Bowes{k\  which  was  as  follows: — 
G.  B.,  in  1749,  made  a  will  devising  all  his  lands  and 
hereditaments  (with  certain  exceptions)  to  his  wife,  and 
five  other  persons  in  fee,  upon  certain  trusts.  In  1754,  he 
bought  and  became  seised  of  an  undivided  part  of  a  free- 
hold property.  In  1758,  by  a  codicil  duly  attested,  re- 
citing that  he  had  by  his  will  devised  all  his  lands  and 
hereditaments  to  his  wife,  and  the  other  persons,  (naming 
them,)  upon  trust,  he  thereby  revoked  all  the  above  de- 
vises, so  far  as  related  to  two  of  the  trustees ;  and  he 
thereby  gave  and  devised  his  said  lands,  tenements,  and 
hereditaments  to  the  remaining  trustees  (naming  them,) 
their  heirs  and  assigns,  upon  the  same  trusts  and  purposes 
as  he  had  devised  the  same  by  his  will ;  at  the  same  time 
revoking  the  legacies  he  had  given  to  the  removed  trus- 
tees. And  the  testator  concluded  with  declaring  the  co- 
dicil to  be  part  of  his  will.  The  House  of  Lords,  in  con- 
formity to  the  unanimous  opinion  of  all  the  Judges,  held 
that  the  will  was  not  republished  so  as  to  pass  lands 
acquired  between  the  will  and  codicil,  on  the  ground 
that  the  word  "  said,"  confined  the  operation  of  the  codi- 
cil to  the  lands  which  had  actually  been  devised  by  the 

(A)  7Duni.&Ea8t,482;^.a2Bo8.&P.600:  S.  F.  Hughes  v.  Turner^ 
S  MyL  &  Kee.  666. 

VOL.  L  N 
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GHAPTEK  Till. 


will.  Lord  Thurhw^  (then  ex*Cliaiicellor,)  alone  dissented; 
the  ground  of  his  Lordship's  argument  being,  that  the  tes- 
tator, when  he  recited  his  haying  devised  aU  his  lands,  sup- 
posed his  after-purchased  lands  would  pass ;  and  that  the 
words  ^^  my  said  lands,''  referred  to  what  he  had  supposed 
he  had  conveyed.  Lord  Eldon^  however,  shewed  that  the 
House  ought  to  decide  the  question,  as  if  the  testator  ac- 
tually did  know  that  the  will  had  not  passed  the  after-pur- 
chased lands ;  that  when  in  the  codicil  he  referred  to  the 
will  as  having  passed  all  his  lands,  he  did  no  more  than 
recite  his  former  devise;  but  that  when  he  came  to  the 
operative  part  of  the  codicil  he  changed  the  tense  of  the 
verb :  and  though  in  the  former  part  he  said  '^  whereas  I 
have  devised"  &c. ;  yet  in  the  latter  he  said,  *'  I  do  hereby 
revoke,  and  I  do  hereby  give  and  devise."  If,  therefore,  by 
the  former  words,  ^*  all  my  freehold  and  copyhold  lands," 
the  testator  were  understood  to  include  all  the  after-pur- 
chased lands,  by  the  latter  words  of  the  codicil  he  must 
be  understood  to  be  revoking  a  devise  of  these  lands, 
which  he  had  not  at  the  time  the  vnll  was  made ;  for 
his  expressions  of  revocation  were  co-extensive  with  the 
expressions  of  devise;  these  expressions,  therefore,  unless 
explained  by  the  context,  would  be  unintelligible;  but  the 
word  "  said,"  clearly  shewed  that  they  were  both  intended 
to  be  confined  to  the  lands  which  the  testator  possessed 
at  the  time  of  the  will ;  and  this  construction  rendered 
them  consistent. 

So,  in  the  case  of  Parker  v.  Briscoe  (k\  where  a  testa- 
tor having  by  his  will  devised  his  real  estate^  and  subse- 
quently acquired  other  lands  by  descent,  but  erroneously 
supposing  them  to  have  passed  to  him  and  his  sons  in 
strict  settlement  by  the  will  of  the  last  owner,  he,  by  a 

{k)  3  J.  B.  Moore,  24. 
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codicil,  altered  certain  limitations  in  his  will,  for  the  ex-  cbaftbr  tui. 
press  purpose  of  preventing  the  union  of  his  own  estates 
with  the  estates  supposed  to  be  devised;  the  Court  con- 
curred in  the  argument  that  the  Iimguage  of  the  codicil 
negatived  the  application  of  the  devise  in  the  will  to  the 
property  in  question. 

Again,  in  Manypenny  v.  Bristow  (/),  where  a  testator 
having  by  his  will,  after  certain  particular  devises,  de- 
vised all  the  residue  of  his  real  estate  to  his  brothers.  A., 
B.,  and  C,  by  a  codicil,  reciting  that  he  was  desirous  of 
making  a  more  liberal  provision  for  his  wife,  and  that 
she  might  enjoy  the  whole  of  his  real  estates  for  her  life, 
gave  certain  lands  to  his  vrife,  which  by  his  will  he  had 
given  to  his  brothers,  and  then  devised  a  certain  property, 
and  all  other  the  real  estate,  which  by  his  will  he  had 
given  to  his  brothers^  in  trust  (inter  alia)  for  his  wife  for 
life,  and  subject  thereto,  upon  the  trusts  declared  by  his 
will;  it  was  held  by  Sir  J.  Leach^  M.  R.,  and  afterwards, 
on  appeal,  by  Lord  Brougham^  C,  that,  notwithstanding 
the  generality  of  the  testator's  recited  intention  respecting 
his  wife,  the  terms  of  the  dispositive  part  of  the  codicil 
prevented  its  operating  to  republish  the  residuary  devise 
in  the  vrill,  so  as  to  comprise  two  freehold  houses  which 
the  testator  had,  since  its  execution,  acquired. 

The  recent  case  of  Ashley  v.  Waugh  (m\  seems  to  pre- 
sent the  extreme  point  to  which  the  doctrine  in  question 
has  been  carried.  By  his  will  the  testator  devised  all 
his  real  estate  to  A.  and  B.  upon  trust  for  sale.  By  a 
codicil,  after  reciting  this  devise,  he  revoked  the  appoint- 
ment of  A.,  and  appointed  C.  to  be  a  trustee  and  ele- 

(/)  2  Ross.  &  My.  117.    See  also  C.  895,  stated  post,  184. 

&Mik  r.  Dgarmer^  3  Yon.  &  J.278;  ^m)  In  Chancery,  Dec.  10th  8c 

compare  with  this  class  of  coses  11th,  1839,  reported  4  Jar.  572. 
Wmams  y.  GoodHtle,  10  Bam.  & 

n2 
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CHAPTER  VIII.  cuter  of  his  "  said"  will,  and  the  Lord  Chancellor  thought 

that  this  case  came  within  the  principle  of  Bowes  v. 
Bowesy  or,  at  all  events,  that  it  was  not  so  clear  that  land^ 
intermediately  acquired  passed  under  the  general  deyise 
in  the  will,  by  the  republishing  effect  of  the  codicil,  as 
that  a  purchaser  ought  to  be  compelled  to  take  the  title. 
Effect  of  rcpnb-  Hitherto,  republication  has  been  viewed  only  as  affect- 
specific  devises,  ing  general  devises.     In  regard  to  specific  devises,  the 

principle,  that  the  will  speaks  from  the  date  of  the  repub- 
lication, is  to  be  received  with  more  caution  and  reserve. 
It  is  clear,  however,  that  the  devise  of  a  particular  pro- 
perty republished  by  the  re-execution  of  the  will,  or  the 
execution  of  a  codicil,  will,  even  under  the  old  law,  com- 
prise a  new  estate  in  that  property  intermediately  ac- 
quired by  the  testator,  and  falling  within  the  Jterms  of 
the  republished  devise.  As  where  a  testator,  by  a  will 
made  before  1838,  devised  a  leasehold  estate  for  lives^ 
afterwards  renewed  the  lease,  and  then  republished  the 
will,  it  was  held  that  the  renewed  lease  passed  under  the 
devise  {n\  So,  where  a  testator  has  by  such  a  will  devised 
certain  freehold  lands^  which  devise  is  revoked  by  a  con- 
veyance of  the  lands  to  particular  uses»  with  the  ultimate 
limitation  to  the  use  of  the  testator  himself  in  fee,  after 
which  the  testator  makes  a  codicil  to  his  will,  duly  at- 
tested»  but  without  devising  or  mentioning  the  lands  in 
question,  the  estate  which  reverted  to  the  testator  on 
the  execution  of  the  revoking  conveyance,  passes  by  the 
effect  of  the  republication,  under  the  devise  (o). 
Does  not  shift        Republication  by  codicil  or  otherwise,  however,  did 

specific  devise 

to  a  different     uot  uudcr  the  old  law  extend  a  specific  gift  in  the  wiU 

to  property  which  that  gift  was  not  originally  intended 

(fi)  Carte  v.  Carte^  3  Atk.  lao.         (o)  Jackion  v.  BuUock,  2  £den» 
See  also  Al/ord  v.  EarUy  2  Vem      263« 
209. 


property. 
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to  embrace,  though  answering  to  the  same  description.  chaft»e  nu. 
Thus,  if  a  testator  by  a  will,  made  before  the  year  1838, 
deyised  his  estate  called  Blackacre,  or  bequeathed  his 
horse  called  Bob,  and  afterwards  sold  the  estate  or  horse 
and  bought  another  of  the  same  name,  a  subsequent  codi- 
cil, made  before  the  year  1838,  did  not  by  its  republishing 
force  make  the  devise  or  bequest  extend  to  the  new  pur- 
chase. So  it  has  been  repeatedly  held  that  a  legacy  to 
a  child,  which  has  been  adeemed  or  satisfied  by  a  subse* 
quent  advancement  to  the  legatee,  is  not  revived  by  a 
constructive  republication  of  the  will  by  means  of  a  codi- 
cil, such  codicil  not  indicating  an  intention  to  revive  the 
legacy,  though  containing  an  express  confirmation  of  the 
will  in  the  usual  general  terms  (p).  The  case  of  Holmes 
V.  CoghiU{q)^  seems  to  afford  a  further  illustration  of  the 
principle.  There  the  testator  having,  under  his  marriage 
settlement,  (subject  to  an  estate  for  life  in  himself  and  an 
estate  tail  limited  to  his  sons  in  strict  settlement,)  a 
power  to  charge  £2000  upon  certain  estates,  executed 
that  power  by  will  duly  attested.  Afterwards  he  and 
bis  eldest  son  suffered  a  common  recovery,  and  limited 
the  lands  to  uses  discharged  from  the  power.  By  the 
same  instrument  they  limited  to  the  testator  a  power  by 
will  to  charge  the  £2000  on  other  lands.  Subsequently, 
he  executed  a  codicil,  duly  attested,  to  his  will.  It 
was  contended,  that  this  codicil,  by  republishing  the 
will,  rendered  it  a  good  execution  of  the  new  power. 
But  Sir  •Wmiam  Grant,  though  he  admitted  the  ge^ 
neral  principle  as  to  republication,  held  that  this  was 
not  a  good  execution  of  the  power.      ^^  It  speaks,"  said 

ip)  Izard  Y.  Bursty  2  Freem.224 ;  3  My.  &  C.  976.    See  also  Drink- 

Mmck  T.  Lord  MtmeJt,  1  BoU,  Sc  water  v.  Falconer^  2  Vea.  sen.  623 ; 

Bea.  296 ;  Boater  v.  Allen,  2  Ruas.  Croabie  v.  Macdaualy  4  Yes.  610. 

&  My.  270 ;    Pouye  v.  Mansfield^  (q)  7  Vea.  499 ;  S.  C.  12  Vea.  206. 
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CHAPTER Yiii.  he,  "only  of  the  power  given  by  the  marriage  settle- 
ment, which  was  as  much  gone  as  if  it  never  had  existed. 
There  is  no  way  in  which  the  will  can  be  made  to  speak 
of  the  new  power,  for  a  new  consideration  affecting  differ- 
ent estates." 

RepubUcatioB        The  samc  principle,  of  course,  applies  to  the  otgeds  of 

does  not  reyive 

a  lapsed  deviie  gift :  it  is  clcar,  therefore,  that  a  codicil  did  not  and  does 

not,  (for  here  the  new  and  old  law  coincide,)  by  its  re- 
publishing operation,  revive  a  devise  or  bequest,  the  ob- 
ject of  which  has  previously  died  in  the  testator's  lifetime. 
Thus,  if  a  testator  devises  lands  to  his  nephew  John,  who 
dies  in  the  testator's  lifetime,  and  he  afterwards  has  an- 
other nephew  of  the  same  name,  the  republication  of  the 
will  would  be  inoperative  to  carry  the  property  to  the  se- 
cond nephew  John  (r).  The  case  of  Perkins  v.  MickU" 
thwaite  (^),  indeed,  may  seem  at  first  sight  to  contradict 
this  position,  for  in  that  case  a  legacy  originally  designed 
for  a  son  of  the  testator,  who  died  after  the  execution  of 
the  will,  was  held  to  belong,  by  the  effect  of  the  codicil, 
to  a  subsequently  bom  son  of  the  same  name;  but  the  ex- 
press terms  of  the  codicil  appear  to  have  warranted  the 
construction,  since  it  gave  to  the  latter  a  legacy,  mer  cmd 
above  what  the  testator  had  gwen  him  by  his  wilL 

lUpnbUcatioii        The  offoct  of  republication  can  never  extend  further 

does  not  cure 

defect  of  ex-      than  to  givc  the  words  of  the  will  the  same  force  and 


presuon  in  will. 


operation  as  they  would  have  had  if  the  will  had  been 
executed  at  the  time  of  republication;  it  cannot  invest 
with  a  devising  efficacy  expressions  which  origiaally  had 
none;  and,  therefore,  where  {t)  a  testator,  who  was 
devisee  in  tail  of  certain  lands,  in  allusion  to  them, 
said,  "  which,  though  I  could  now  legally  dispose  of,  I 

(r)  See  2  Yes.  sen.  620.    See  also         (0  Lane  v.  WUkmson^  10  East, 
Doe  V.  KeUy  4  Dum.  &  East,  601.         241. 
{s)  1  P.  W.  275. 
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mean  fhlly  to  confirm  to  the  devisees  in  remainder,''  and  chaptie  vm, 
afterwards  suffered  a  common  recovery  of  the  lands,  to 
the  nse  of  himself  for  life,  remainder  to  such  uses  as  he« 
by  deed,  will,  or  codicil,  should  i^point.  He  then  exe- 
cuted a  codicil,  whereby  he  expressly  confirmed  the  will; 
and  it  was  contended,  that  the  effect  of  the  whole  was 
to  pass  the  estates  in  question  to  the  remainder-men;  but 
the  Court  of  Kingfs  Bench  held,  that  the  will  contained 
no  devise,  the  expressions  rather  importing  an  intention 
to  leave  the  property  ak/ne^  than  to  dispose  of  it,  and  that 
the  codicil  could  not  alter  the  construction. 

Though  it  is  quite  clear,  as  we  have  seen,  that  repub«  whether,  under 
lication  has  no  effect  in  restoring  the  operation  of  a  spe-  lUtion'brt^^ 
ciflc  devise,  which  has  failed  by  the  decease  of  its  object  in  ^^^^' 
the  testator's  lifetime,  yet,  it  was  somewhat  doubtful  under  d^  Inti^^ 
the  old  law,  whether  lands,  of  which  a  devise  in  fee  had  so  in  ^ 
lajKied,  passed  by  a  residuary  devise  in  the  republished  will. 
This  seems  to  depend  on  the  point,  whether,  if  the  spe- 
cific devisee  had  been  dead  when  the  will  was  made,  the 
residuary  devise  would  have  comprised  the  lands  ex- 
pressed to  be  given  to  the  person  so  deceased;  for,  if  it 
would  not,  then  the  lands,  the  devise  of  which  subse- 
quently lapses^  could  not,  by  the  effect  of  the  republication, 
pass  under  the  residuary  devise;  because  republication 
merely  makes  the  will  speak  from  its  own  date,  and  cannot 
bring  within  the  scope  of  a  devise  in  the  will  any  subject 
which  it  would  not  have  comprehended,  in  case  the  cir- 
cumstances under  which  the  republication  takes  place, 
had  existed  at  the  period  of  the  original  execution  of  the 
will.     In  short,  the  inquiry  is  no  other  than  simply  this, 
whether,  under  wills  made  before  1838,  a  residuary  de- 
vise includes  particular  lands,  the  devise  of  which  is  void 
ab  initio. 

The  authorities  on  the  point  are  few  and  inconclusive. 
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CHAPTER  VIII.   In  Doe  V.  Sheffield  («),  the  Court  of  King's  Bench  treated 

it  as  clear,  that  where  a  testator  devised  certain  lands  to 
the  sisters  of  A.,  and  the  residue  of  his  lands,  not  therein- 
before disposed  of,  to  B.,  and  it  turned  out  that  all  the 
sisters  of  A.  were  dead  when  the  will  was  made,  the 
lands  in  question  passed  by  the  residuary  clause.  The 
real  facts  of  the  case,  howeyer,  as  eventuallj  ascertained, 
did  not  raise  the  question. 

In  Williams  v.  Goodtitle  («r),  a  testator  by  his  will  gave 
all  the  residue  of  his  estate,  not  before  devised,  to  his  wife 
in  fee.  He  then  purchased  other  real  estates,  and  after- 
wards made  a  codicil  attested  by  three  witnesses,  where- 
by, after  reciting  that  he  had  by  his  will  devised  the  resi- 
due of  the  estate  he  was  then  possessed  of  (y),  he  ratified 
and  confirmed  his  will.  The  testator  then,  reciting,  that 
since  the  date  of  his  will  he  had  purchased  other  property, 
devised  the  same  to  his  wife  for  life,  and,  after  her  death, 
the  testator  devised  part  of  the  newly  purchased  estates 
upon  trusts  that  were  bad  in  law,  and  the  residue  specifically 
to  other  persons  in  fee.  The  question  was,  whether  the 
.  widow  was  entitled,  under  the  residuary  devise  in  the  vrill, 
to  the  part  ineffectually  attempted  by  the  codicil  to  be  de- 
vised, and  the  Court  determined  that  she  waa  Lord  Ten- 
terden,  C.  J.,  observed,  that  the  will  and  codicil  were  to 
be  considered  as  one  instrument  made  at  the  date  of  the 
codicil.  Then,  it  appears,  that  there  is  a  devise  to  the 
wife  for  life,  then  certain  other  devises  follow,  and, 
lastly,  there  is  a  general  residuary  clause  in  favour  of  the 
wife.  His  Lordship  said,  it  was  admitted,  that,  if  all 
that  were  in  a  will,  the  particular  devise  and  residuary 

(tf)  13  East,  520.  which  was  of  the  real  estate  gene- 

(x)  10  Bam.  &  Cress.  895.  rally ;  but  this  was  not  considered 

(y)  The  testator,  it  wiU  be  observ-  to  bring  the  case  within  the  doctrine 

ed,  inaccurately  recited  the  devise,  of  Bowes  v.  Bawa,  stated  ante,  177. 


EEPUBUCATION   OF  WILLS.  185 

clause  might  well  stand  together,  and  the  wife  would  craptebtih. 
take  under  the  residuary  clause ;  and,  he  thought,  that 
the  expression  at  the  commencement  of  the  codicil, 
shewed  the  intention  of  the  testator  to  have  been  to  ratify 
his  will,  as  to  all  that  he  was  possessed  of  at  the  time  of 
the  ratification. 

Although,  in  the  cases  just  stated,  the  extension  of  a  Suggested  con- 

•  «  1  ^11  •!•  •/*  elusion  froQi 

residuary  clause  to  lands  comprised  m  a  specific  or  par-  Doe  y.  shrf^ 
ticular  devise  in  fee,  which  is  void  ab  initio,  appears  toti/r.  oood^ 
rather  to  have  been  assumed  than  discussed,  and  though,  *^^' 
if  the  matter  were  res  Integra,  there  might  be  ground  to 
contend,  that  a  residuary  devise,  being  in  its  nature  spe- 
cific, ought  not  to  extend  to  any  interest  in  real  estate, 
which  the  will  purports  to  dispose  of;  yet,  considering 
how  imperfectly  this  principle  has  been  adhered  to,  the 
probability  is,  that  a  residuary  clause  would  be  held  (in 
accordance  with  the  notion  of  the  Judges  who  decided 
Doe  Y.  Sheffield  and  Williams  v.  Goodtitle^)  to  take  in  all 
that  is  not  effectually  disposed  of,  according  to  circum- 
stances existing  at  the  making  of  the  will;  and,  conse- 
quently, that  in  the  case  of  the  lapse  of  a  particular  de- 
vise in  fee,  succeeded  by  the  republication  of  the  will,  a 
residuary  clause  in  the  republished  wiU  would  operate  on 
the  lands  comprised  in  the  lapsed  devise.  The  point, 
however,  cannot  be  considered  as  settled,  and  possibly 
now  may  never  arise,  as  it  cannot  occur  under  a  will 
made  since  the  year  1837;  the  recent  act  having  (sect.  25) 
expressly  and  (as  preventing  all  such  questions,)  most 
beneficially  extended  a  residuary  devise  to  all  property 
comprised  in  lapsed  or  void  devises. 

If  the  residuary  devise  itself  has  lapsed,  of  course  the  Lapse  of  re- 
republication  of  the  will  is  inoperative  to  impart  new  LtoSiqno?* 
efficacy  to  the  devise,  as  well  where  the  lapse  affects  an  **'^* 
aliquot  share  only  of  the  residue,  as  where  it  embraces 


act. 


186  EEPUBLICATION   OF  WILLS. 

CHAPTBB  Yiii.  the  entirety.     Thus,  if  a  testator  deTise  the  residue  of  his 

lands  to  A.,  B.,  and  C,  as  tenants  in  conunon  in  fee,  and 
A.  dies,  and  then  the  testator  makes  a  codicil  to  his 
will,  bj  the  effect  of  which  the  will  is  republi^ed,  he 
would  neyertheless  die  intestate  as  to  one  third,  since  the 
subsisting  devise,  which  originallj  embraced  two  thirds 
only,  could  never,  by  the  mere  effect  of  the  republication, 
be  expanded  into  a  gift  of  the  entirety. 

RqpubUcation,        The  doctriuc  of  republication  vnll  lose  much  of  its 

how  far  affected    ,  i.i  i  A-iji.Ai_irx 

by  the  recent     interest  uudcr  the  new  law,  not,  indeed,  by  the  effect 

of  the  provision  which  dispenses  with  publication  as 
part  of  the  ceremonial  of  execution,  (though  this  may 
seem  to  render  the  term  r^-publication  scarcely  appro- 
priate (y),)  but  by  the  operation  of  the  enactment,  which 
makes  the  will  speak,  in  regard  to  the  subjects  of  dispo- 
sition, from  the  death  of  the  testator;  and  more  espe- 
cially of  the  provision,  which  extends  a  genersJ  or  resi- 
duary devise,  to  all  the  real  estate  to  which  the  testator 
may  happen  to  be  entitled  at  his  decease.  This,  of 
course,  will  render  it  unnecessary,  in  regard  to  wills  made 
since  1837,  to  have  recourse  to  the  doctrine  which 
makes  a  codicil,  by  means  of  its  republishing  force,  ex- 
tend a  general  devise  in  a  vnll  to  after-acquired  real 
estate. 

It  is  to  be  remembered,  however,  that  with  rei^ect  to 
the  ob/ects  of  gift,  the  recent  statute  leaves  the  pre-exist- 
ing law  untouched ;  though,  considering  how  slight  an  effect 
is  produced  by  a  republishing  codicil  in  this  respect,  (for 
we  have  seen  that  it  does  not  revive  a  lapsed  gift,)  this 
forms  no  very  large  exception  to  the  remark,  as  to  the 
diminished  practical  interest  of  the  doctrine  of  republi- 
cation, in  connexion  with  the  new  law. 

Qf)  But  see  34th  section  of  the  Act,  stated  post,  187. 
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However,  where  a  will  made  before  is  republished  by  a  chaptkr  vm. 
codicil  made  on  or  since  the  1st  of  January,  1838,  or  by  '^^^  ^f  re- 

pablication  of 

re-execution,  in  the  manner  prescribed  by  the  new  law,  wm  by  ooduai 

*  ^  "        ^  made  since 

the  effect  of  such  republication  will  be  most  important ;  1^37. 
it  will  not,  as  heretofore,  merely  extend  any  general  or 
residuary  devise  in  such  will  to  intermediately  acquired 
real  estate,  but  will,  unless  a  contrary  intention  be  indi- 
cated, bring  within  its  operation  all  the  real  estate  to 
which  the  testator  may  be  entitled  at  his  decease,  and 
make  the  will  speak,  in  regard  to  the  property  comprised 
in  it,  from  that  period;  in  short,  the  codicil,  (the  contents 
not  forbidding,)  or  the  re-execution,  will  have  the  effect 
of  subjecting  the  will  for  all  purposes  to  the  operation  of 
the  new  act,  the  34th  section  having  expressly  provided, 
that  every  will  re-executed,  or  republished,  or  revived  by 
any  codicil,  shall,  for  the  purposes  of  the  act,  be  deemed 
to  be  made  at  the  time  at  which  the  same  shall  be  so 
re-executed,  republished,  or  revived. 

It  remains  only  to  be  observed,  that  a  codicil  or  re- 
execution  may  still,  as  formerly,  operate  to  revive  a  will 
which  has  been  revoked  by  marriage,  or  by  a  subsequent 
will,  or  otherwise ;  but  the  remarks  on  this  subject  have 
been  anticipated  in  a  former  chapter  {z\  to  which  the 
reader  is  referred. 

{z)  Ante,  p.  171. 
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Section  I. 

Gifts  to  Superstitious  and  Charitable  Uses. 

Superstitions         ACCORDING  to  Several  old  statutes  (a),  (especially  the  act 
lues,  what.       ^^  j  Edw-  6,  c.  14,  passcd  shortly  after  the  Reformation, 

when  it  had  yet  to  struggle  with  the  influence  of  the  an- 
cient faith  on  the  minds  of  the  people,)  it  is  unlawful  to 
dispose  of  lands,  tenements,  or  goods,  for  the  maintenance 
of  persons  to  pray  for  the  souls  of  dead  men  in  purgatoiy, 
or  to  maintain  perpetual  obits,  lamps,  &c.  {b).  These, 
and  many  others,  are  declared  to  be  superstitious,  and,  as 
such,  void;  and  the  King  is  entitled  to  appoint  the  lands 
or  goods,  so  given,  to  other  uses.  Superstitious  uses 
which  are  not  within  the  letter  of  these  statutes,  are  ne- 
vertheless void,  by  the  general  policy  of  the  law;  and,  in 
such  cases,  if  charity  be  not  the  object,  but  the  design  of 
the  bequest  be  to  secure  a  benefit  to  the  testator  himself, 
(as  to  say  masses  for  his  soul,  &c.,)  the  testator's  own  re- 

(a)  16  Rich.  2,  c.  5  ;  23  Hen.  8,         {h)  In  AUom^-OtneralY.  FirMm, 
c.  10 ;  37  Hen.  8,  c.  4 ;   1  Edw.  6,      1  Russ.  226. 
c*  14 ;  1  G«o.  1,  c«  65% 
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presentatiye  (who  would  be  entitled  if  there  was  no  such 
gift,)  and  not  the  Crown,  would  be  let  in  (c). 

It  has  been  decided,  that  devisees  may  be  compelled  to  Secret  tnuti. 
disclose  whether  thej  take  subject  to  a  secret  trust  of 
this  nature  (d). 

A  most  extraordinary  decision  was  made  on  these  sta- 
tutes shortly  before  the  Revolution.  It  was  held  by  Lord 
Keeper  Norths  that  a  bequest  to  Mr.  Baxter,  of  £600,  to 
be  distributed  among  sixty  pious  ejected  ministers,  and 
legacies  also  to  Mr.  Baxter,  (one  of  them)  to  be  laid  out 
in  his  book,  intitled  *^  A  Call  to  the  Unconverted,'*  were 
void,  as  superstitious  {e) ;  but  the  decree  was  reversed  by 
the  Lords  Commissioners. 

It  is  clear,  that  not  only  is  a  bequest  to  the  poor  mi-  Protettant  dii. 
nisters  of  Protestant  dissenters  good,  but  one  having 
for  its  object  the  propagation  of  their  religious  opinions 
is  also  valid ;  provided  that  such  opinions,  although  at 
variance  with  the  doctrines  of  the  Established  Church, 
are  not  contrary  to  law  (J). 

(c)  JFeit  y.  Skualeworth,  2  My.  My.  &  K.  684.  But  in  the  case  of 
&  K.  684.  In  this  case  there  was  a  Doe  y.  Hawihom^  2  B.  &  Aid.  96, 
reaidoaiy  bequest,  and  yet  the  void  Mr.  Justice  Abbott^  afterwards  Lord 
pecuniazy  legacies  were  held  to  be-  Tenterden,  suggested  a  doubt  whe- 
long  to  the  next  of  kin.  On  this  ther  the  trust  of  a  chapel  for  the 
point,  see  Shanl^  v.  Baker,  4  Yes.  use  of  a  congregation  of  Protest- 
732.  ants   **  assembling  under  the  pa- 

(d)  King  y.  Lady  PortingUmy  1  tronage  of  the  trustees  of  the  late 


•9 


Salk.  262  \  S.C.I  Eq.  Ca.  Ab.  96,  Countess  of  Huntingdon's  College, 

pi.  6.    See  further,  as  to  snpersti-  was  not  a  superstitious  use,  within 

tious  uses,  Duke  Char.  Uses,  106 ;  the  statute  of  23  Hen.  8,  c.  10.    It  is 

4  Rep.  104 ;   Cro.  Jac.  51 ;   1  Eq.  notorious,  howerer,  that  the  Court 

Ca.  Ab.  95,  pi.  1,  et  seq.,  and  Shelf,  of  Chancery  unhesitatingly  enter- 

Ch.  Us.  89,  where  the  cases,  early  tdns  suits  for  carrying  into  effect 

and  modem,  are  collected.  trusts  of  places  of  worship  belong- 

(«)  A.'O.Y,  Baxter f  1  Vem.248;  ing  to  Protestant  dissenters.    The 

S.  C.  2  Id.  105;  1  Eq.  Ca.  Ab.  96,  principles  on  which  it  deals  with 

pi.  9.  such  trusts  are  stated  with  great 

(/)  A.'O.  y.  Hiekmany  2  Eq.  Ca.  fulness   and    perspicuity  by  Lord 

Ab.  143 ;   Wesi  y.  Shmleworthf  2  Eldmy  in  his  elaborate  judgment  in 
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In  the  often  cited  case  of  De  Costa  v.  De  Pas  {g\  it 
Bequest  for       ^as  held  bv  Lord  Hardmckcy  that  a  bequest  for  mainte- 

propagating  the  "  ^ 

Jewish  religion,  nance  of  a  Jesuba,  or  assembly  for  daily  reading  the  Jew- 
ish law,  and  for  advancing  and  propagating  their  religion, 
was  void.  He  said,  the  cases  of  dissenting  ministers  be- 
fore the  Toleration  Act  were  different ;  and,  even  as  to 
the  Jewish  religion,  it  would  be  a  different  concern,  were 
it  not  for  the  support  of  poor  persons  of  that  religion. 
But  this  was  a  bequest  for  its  propagation;  and  though 
it  was  said  that  this  was  a  part  of  our  religion,  yet  the 
intent  of  this  bequest,  must  be  taken  to  be  in  contra- 
diction of  the  Christian  religion,  which  is  part  of  the  law 
of  the  land.  As  to  the  Act  of  Toleration,  no  new  right 
was  given  by  that,  but  only  an  exemption  from  penal 
laws;  it  puts  the  religion  of  dissenters  under  certain  re- 
gulations and  tests.  This  rendered  those  religions  l^al; 
which  was  not  the  case  of  the  Jewish  religion. 

A  bequest,  however,  for  enabling  persons  professing  the 
Jewish  religion  to  observe  its  rites,  (as  to  purchase  meal 
and  wine  at  the  Passover,)  has  been  held  to  be  good  (A). 

Before  the  recent  alteration  in  the  law,  bequests  for 
the  propagation  of  the  Roman  Catholic  religion  were  un- 
lawful (i);  but  the  statute  of  2  &  3  Will.  4,  c.  115,  s.  1, 


SUt.2&3W.4, 
c.  115. 


the  case  of  A.-O,  v.  Pearson^  3  Mer. 
853,  which  bears  more  immediately 
on  the  position  of  Dissenters  who 
deny  the  doctrine  of  the  Trinity. 
The  recent  case  of  West  v.  Shuttle- 
Uforth,  2  My.  &  K.  684,  is  also  a  con- 
clusive authority  (if  authority  were 
wanting,)  against  Lord  Tmterden*i 
doctrine,  which,  indeed,  the  writer 
should  not  have  considered  it  neces- 
sary to  notice,  (as  the  opinion  was 
extrajudicial,  and  thrown  out  very 
doubtingly,)  had  it  not  been  cited  by 
a  modem  writer  without  conunent| 


and  in  immediate  juxta-position,  too, 
with  a  ^bequest,  ^*  to  find,  support, 
and  maintain  for  evermore,  a  taper 
of  wax  of  a  pound  weight,  to  stand 
and  bum  before  the  image  of  Our 
Lady,"  &c.  (Shelf.  Ch.  Us.  89.)  | 

(Sf)  Amb.  228 ;  1  Dick.  258 ;  3 
Yes.  sen.  274,  276 ;  2VeB.jun.76; 
2  Swans.  487 ;  and  2  J.  &  W.  306, 

s.a 

(h)  Straus  y.  GMmH  8  Sim. 
614. 

(t)  Cktvy  V.  AbboUt  7  Ves.  490. 
See  also  1  Salk.  162;  Amb.  226; 
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after  noticing  the  acts  in  favonr  of  Protestant  dissenters,    chaftie  ix. 
and  a  Scotch  Act  imposing  penalties  on  Roman  Catholics; 
and  reciting,  that»  notwithstanding  the  provisions  of  yar . 
rioQS  acts,  passed  for  the  relief  of  his  Majesty's  Roman 
Catholic  subjects,  doubts  had  been  entertained,  whether 
it  were  lawful  for  his  Majesty's  subjects  professing  the 
Roman  Catholic  religion  in  Scotland^  to  acquire  and  hold 
as  real  estate,  the  property  necessary  for  religious  worship, 
education,  and  charitable  purposes,  and  that  it  was  ex- 
pedient to  remove  all  doubts  respecting  the  right  of  his 
Majesty's  subjects  professing  the  Roman  Catholic  reli- 
gion m  England  and  Wales^  to  acquire  and  hold  property 
necessary  for  religious  worship,  education,  and  charitable 
purposes,  ena^^ts,  **  That  his  Majesty's  subjects  professing  jioman  Catho- 
the  Roman  Catholic  religion,  in  respect  to  their  schoolsy  me{^ti^ti» 
places  for  religious  worship^  edttcation^  and  charitable  pur^  mtm^Tt- ' 
posesj  in  Great  Britain^  and  the  property  held  therewith,  JS^^^  &"' 
and  the  persons  employed  in  or  about  the  same,  shall, 
in  respect  thereof,  be  subject  to  the  same  laws,  as  the 
Protestant  dissenters  are  subject  to  in  England^  in  respect 
to  their  schools,  and  places  for  religious  worship,  educa- 
tion, and  charitable  purposes,  and  not  further  or  other- 
wise."   By  sect.  3,  the  act  is  not  to  extend  to  any  suit 
actually  pending,  or  commenced,  or  any  property  then  in 
litigation,  in  any  court  in  Great  Britain. 

It  has  been  held,  that  the  act  is  retrospective,  i,  e. 
that  it  applies  to  the  will  of  a  testator  who  died  before 
its  passing  (A:) ;  and  also,  that  it  authorizes  a  bequest  for  Bequest  for 
the  promotion  of  the   Roman  Catholic  religion,   as   it  Roman  Catho- 
places  persons  of  this  persuasion  on  the  same  footing  as    ^  "  ^^°* 
Protestant   dissenters,   the  diffusion  of  whose  religious 
tenets,  (as  already  observed,)  may  be  the  subject  of  a 

4Ve8.333;  6  Ves.  666 ;   1  BaU  &         {h)  Bradshaw  r.  Zm^,  2  My. 
B.  146 ;  5  RuaB.  288.  &  K.  221, 
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CHAPTBR IX.   valid  trust.     It  is  clear,  however,  that  the  Roman  Ca- 
tholic Relief  Act  has  no  effect  in  rendering  valid  gifts 
.to  superstitious  uses,  as  legacies  to  priests  for  offering 
masses  for  the  repose  of  the  testator's  soul,  &c.  (/). 

Stat.  43  Eii2.         Charitj  has  been  defined  to  be  a  general  public  use  (m). 

In  order  to  ascertain  what  are  charitable  purposes,  re- 
course is  usually  had  to  the  statute  of  43  EL  c.  4,  which 
enumerates  various  kinds  of  charity:  viz.  the  relief  of 
aged,  impotent,  and  poor  people;  maintenance  of  sick  and 
maimed  soldiers  and  mariners,  schools  of  learning,  free 
schools,  and  scholars  in  universities;  repair  of  bridges, 
ports,  havens,  causeways,  churches,  sea-banks,  and  high- 
ways; education  and  preferment  of  orphans;  the  relief, 
stock,  or  maintenance  for  houses  of  correction;  marriages 
of  poor  maids;  supportation  and  help  of  young  tradesmen, 
handicraftsmen,  and  persons  decayed;  relief  or  redemjp- 
tion  of  prisoners  or  captives;  and  aid  or  ease  of  any 
poor  inhabitants,  concerning  payment  of  fifteens,  setting 
out  of  soldiers,  and  other  taxes. 

Charitabieusei,       Charity  is  not  confined  to  the  objects  comprised  in  this 

enumeration;  it  extends  to  all  cases  within  the  spirit  and 
intendment  of  the  statute.  Thus,  gifts  for  the  erection  of 
water-works  for  the  use  of  the  inhabitants  of  a  town  {n), 
or  to  be  applied  for  the  "  good"  of  a  place  (o),  or  for  the 
general  improvement  of  a  town  (jp),  or  for  the  establish- 
ment of  a  life-boat  (^),  or  of  a  botanical  garden  (r),  to  the 
trustees  and  for  the  benefit  of  the  British  Museum  {s)y 
to  the  widows  and  orphans  (t)  or  the  poor  inhabitants  of 

(0  ^est  y.  ShuUleworihy  2  My.  {q)  Johfuon  ▼.  Swan,  3  Madd. 

&  Kee.  684.  467. 

(m)  Amb.  651.  (r)   Townl^  Y.^BedweUy  6  Ves. 

(f»)  Janes  Y,  ^tV/tauM,  Amb.651.  194. 

(o)  A.'G.  V.  Earl  of  Lonsdale,  1  (s)    Trustees  of  the  BrUish  Mu- 

Sim.  105.  seum  v.  White,  2  Sim.  &  Stu.  595. 

(p)  Bowse  V.  Chapman,  4  Ves.  (t)  A,'G,y,Cowper,2 Sim, ScSin, 

542;  A,'G.  r.Heelis,  2  Sim.  &  Stu.67.  93. 


TESTAMENTARY   POWER. 


193 


a  parish  («),  (which  is  held  to  apply  to  those  not  receiving  cbaptbb  «, 
parochial  relief  (.r),)  or  to  the  churchwardens  in  aid  of  the 
poor's  rate  (j/)^  or  the  widows  and  children  of  seamen  he- 
longing  to  a  port  (z)^  and  gifts  for  the  promotion  of  religion, 
in  whatever  terms  expressed  (a),  have  been  respectively  held 
to  be  charitable.  It  is  evident  from  the  preceding  ex- 
amples, that  to  constitute  a  charity  in  the  legal  sense,  the 
poor  need  not  be  (though  they  commonly  are)  its  sole 
or  especial  objects ;  on  which  principle,  Sir  John  Leach 
treated  a  school  for  the  education  of  gentlemen's  sons, 
as  a  ^'  school  of  learning "  within  the  statute  of  43rd  of 
Eliz.  (6). 

The  erection  of  a  monument  to  perpetuate  the  memory  cifti  not  di*. 
of  the  donor,  is  not  a  charitable  purpose  (c) ;  nor  is  the 
repairing  of  a  vault   or  tomb   containing  his  remains ; 
contra,  it  seems,  if  the  vault  is  to  be  used  for  the  inter- 
ment of  the  donor's  family  (d). 

A  gift  will  not  be  deemed  charitable  merely  from  the 
nature  of  the  professional  character  of  the  devisee,  or  on 
account  of  the  testator  having  accompanied  the  gift  with 
an  expression  of  his  expectation,  that  the  devisee  would 
dischai^e  the  duties  incidental  to  such  character,  how- 


(u)  A.'G.  V.  Clarie^  Amb.  422 ; 
also  14  Yes.  364. 

(  «}  Bishop  of  Hereford  v.  Adami, 
7  Ves.  324;  A.-G.  v.  WUHiuony  1 
Beav.  372.  As  to  a  gift  to  the  in- 
habitants of  a  place,  see  Rogers  y. 
Thomas^  2  Kee.  8. 

(/)  Doe  Y.  Howdl^  2  B.  &  Adol. 
744. 

{z)  Powell  V.  A,-G.y  3  Mer.  48. 

(a)  A.'G.  T.  OUy  of  Londony  1 
Yes.  jun.  243 ;  Powerscourt  v.  Pouh 
erseourt,  1  Molloy,  616. 

(6)  A.'G.  V.  Earl  of  Lonsdale^  1 
Sim.  109. 

VOL.  I. 


(c)  Mellich  t.  President  of  the 
Asylum j  1  Jac.  180. 

(d)SeeDoed.  Thompsonv.  Pitcher, 
3 Mau. &S.4ffI;S.C.6 Taunt.  359. 
The  statute  had  been  complied  with, 
and,  therefore,  the  point  did  not 
arise.  Perhaps  the  latter  branch  of 
Lord  Ellenhorough^s  doctrine  is  open 
to  exception.  A  distinction  seems 
to  run  through  the  cases  between 
gifts  for  the  beneiit  of  the  donor's 
own  family  and  that  of  strangers. 
The  former  are  not,  in  general,  con- 
sidered to  be  charitable. 
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Trusts  too  in- 
definite to  be 
pronounced 
charitable. 


ever  intimately  those  duties  may  concern  the  welfare  of 
others,  as  this  merely  denotes  the  motive  of  the  gift,  and 
not  that  the  devisee  is  to  take  otherwise  than  beneficial- 
ly. Thus,  in  the  case  of  Doe  d.  Phillips  v.  Aldridge  (e), 
where  the  devise  was  to  the  Rev.  A.  A.,  a  dissenting 
minister,  (described  as  preacher  at  the  meeting-house  of 
L.,)  for  life,  the  testator  adding,  "  And  I  further  expect 
that  he  will,  with  the  help  of  God,  after  my  decease, 
without  delay,  settle  and  forward  every  thing  in  his 
power,  to  promote  and  carry  on  the  work  of  God  at  L. 
aforesaid,  both  in  his  lifetime  and  after  his  decease;" 
it  was  contended,  that  the  devise  to  A.  A.  was  void,  as 
charitable,  being  not  in  his  individual  capacity,  but  in 
the  character  of  preacher,  and  in  confidence  that  he  would 
discharge  the  duties  of  that  station.  But  the  Court  held 
that  it  was  not  charitable,  and  thought  the  point  too  clear 
for  discussion. 

It  generally  happens,  however,  that  where  the  words  of 
the  will  fail  to  point  out  charity  as  the  object  of  the  tes- 
tator's gift,  they  nevertheless  shew  that  he  meant  the  de- 
visees or  legatees  to  take  the  property  as  trustees,  and 
not  for  their  benefit.  Thus,  in  the  case  of  Marice  v. 
BisJiop  of  Durham  (/),  (which  is  a  leading  case,)  it  was 
decided,  that  a  bequest  to  the  Bishop  of  D.,  to  dispose  of 
to  such  objects  of  benevolence  and  liberality  as  he  should 
approve,  was  not  charitable,  and  that  the  bishop  was  a 
trustee  for  the  next  of  kin. 

In  James  v.  Allen  {g\  gift  to  A,  and  B.,  and  their  exe- 
cutors or  administrators,  in  trust,  to  be  by  them  appUed 
and  disposed  of  ^br  and  to  such  benevolent  purposes  as  they, 
in  their  integrity  and  discretion,  might  unanimously  agree 
on,  received  the  same  construction;  the  doctrine  advanced 


(e)  4  Durn.  &  East,  264;  com- 
pare this  case  with  Grieves  y.  Case^ 
4  Bro.  C.  C.  67 ;  S.  C.  2  Cox,  301. 


(/)  9Ve8.408;  I0Ve8.532. 
(^)  3  Mer.  17. 
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bj  the  Court  being,  that  if  the  property  might,  confiistently 
with  the  will,  be  applied  to  other  than  directly  charitable 
purposes,  the  trust  was  too  indefinite  for  the  Court  to 
execute. 

So,  in  Doe  d.  Toone  v.  Copestakcy  (A),  where  an  estate 
was  devised  to  trustees,  to  be  applied  by  them,  and  the 
officiating  minister  of  the  congregation  or  assembly  of 
the  people  called  Methodists,  assembling  at  L.,  and  as 
they  should  from  time  to  time  think  fit  to  apply  the 
same;  the  Court  of  King's  Bench  held,  that  the  devise 
was  not  charitable,  the  application  being  left  to  the  trus- 
tees still  more  indefinitely  than  it  was  in  the  case  of  the 
Bishop  of  Durham  v.  Morice* 

Again,  in  Vezejf  v.  Jamson  (t),  where  a  testator  gave 
the  residue  of  his  estate  to  his  executors,  upon  trust  to 
apply  and  dispose  of  the  same  in  or  towards  such  chari- 
table uses  or  purposes,  person  or  persons,  or  otherwise,  as 
he  might  hj  any  codicil,  or  by  memorandum  in  his  own 
handwriting,  appoint,  and  as  the  laws  of  the  land  would 
admit  of;  and,  in  default,  upon  trust  to  pay  and  apply  the 
same  in  or  towards  such  charitable  or  public  purposes, 
as  the  laws  of  the  land  would  admit  of;  or  to  any  person 
or  persons,  and  in  such  shares,  manner,  and  form  as  his 
(the  testator's)  executors,  or  the  survivor  of  them,  or  the 
executors  or  administrators  of  such  survivor,  should  in 
their  or  his  discretion,  will,  and  pleasure,  think  fit,  or  as 
they  should  think  would  have  been  agreeable  to  him,  if 
living,  and  as  the  laws  of  the  land  did  not  prohibit.  Sir 
J.  Leaehy  V.  C,  observed,  that  the  testator  had  not  fixed 
upon  any  part  of  the  property  a  trust  for  a  charitable  use, 
and  the  Court  could  not,  therefore,  devote  any  part  of  it 

(A)  6  East,  d28.  (t)  1  Sim.  &  Stu.  69. 
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''  Private  cha- 
rities." 


to  charity;  he  had  giyen  it  to  the  trustees  expressly  upon 
trust,  and  they  could  not,  therefore,  hold  it  for  their  own 
benefit ;  the  purposes  of  the  trust  being  so  general  and 
undefined,  they  must  fail  altogether,  and  the  next  of  kin 
become  entitled. 

So,  in  the  case  of  Ellis  v.  Sdby  (A:),  where  a  bequest 
for  such  charitable  or  other  purposes  as  the  trustees  and 
the  survivors  or  survivor  of  them,  his  executors  or  ad- 
ministrators, should  think  fit,  without  being  accountable 
to  any  person  or  persons  whomsoever  for  such  their  dis- 
position thereof,  was  held  not  to  be  a  bequest  abso- 
lutely devoting  the  property  to  charity ;  Sir  L.  ShadweU^ 
V.  C,  said,  "  Here  the  testator  has  expressly  drawn  a 
distinction  between  charitable  purposes  and  other  pur- 
poses; and  I  must,  therefore,  take  it  that  he  meant 
either  charitable  purposes  or  purposes  not  charitable; 
but  whether  the  purposes  not  charitable  were  to  be 
purposes  which  might  give  a  beneficial  interest  to  the 
trustees,  or  some  other  purposes,  the  testator  has  no- 
where made  clear.  It  is  uncertain  whether  the  trust 
was  to  be  for  charitable  purposes  or  for  purposes  not 
charitable.  Then  it  is  nothing  more  than  if  he  had  given 
an  estate  to  A.  or  to  B.  which  would  be  void;  and  my 
opinion  is,  that  the  gift  of  this  portion  of  the  personal  es- 
tate is  void  for  uncertainty." 

In  Ommaney  v.  Butcher  (/),  a  testatrix  declared  a£i  to 
certain  money,  that  she  wished  "  it  to  be  given  to  private 
charity;"  Sir  T.  Plumer^  M.  R.,  held,  that  the  words  did 
not  create  a  trust  which  could  be  carried  into  effect. 
The  charities  recognised  by  the  Court  were  public  in 
their  nature,  and  such  as  the  Court  could  see  to  the  exe- 

{h)  7  Sim.  352.  Compare  this  case  with  QiH^  v.  Rwat^y  2  Yes.  &  B.  9i. 

(0  Turn.  &  Ross.  260. 
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cntion  of;  but  here,  the  disposition  was  confined  to  pri-    cHAFnta  n. 
Tate  charity.     Assisting  individuals  in  distress  was  pri- 
vate charity;  but  such  a  purpose  could  not  be  executed 
by  the  Court  or  by  the  Crown. 

The  policy  of  early  times  strongly  favoured  gifts,  even  Policy  of  early 
of  land,  to  chantable  purposes.  Thus,  not  only  was  no  to  chanty. 
restraint  imposed  on  such  dispositions  by  the  early  sta- 
tutes of  wills,  but  the  act  of  43  Eliz.  c.  4  (m),  as  construed 
by  the  Courts,  tended  greatly  to  facilitate  gifts  of  this 
nature,  such  act  having  been  held  to  authorize  testamen- 
tary appointments  to  corporations  for  charitable  uses  (n), 
and  even  to  enlarge  the  devising  capacity  of  testators,  by 
rendering  valid  devises  to  those  uses  by  a  tenant  in 
tail  (o) ;  and  also  by  a  copyholder,  without  a  previous 
surrender  to  the  use  of  the  will  {p\  though  it  was  ad- 
mitted that  the  statute  did  not  extend  to  the  removal 
of  personal  disabilities,  such  as  infancy,  lunacy,  and  the 
like  (q). 

To  the  same  policy  we  may  ascribe  that  rule  of  con- 
struction, presently  considered,  by  the  effect  of  which, 
property  once  devoted  to  charity  was  never  allowed  to  be 
diverted  into  any  other  channel,  by  the  failure  or  uncer- 
tainty of  the  particular  objects.  At  the  conmiencement 
of  the  eighteenth  century,  however,  the  tide  of  public 
opinion  appears  to  have  flowed  in  an  opposite  direction, 
and  the  legislature  deemed  it  necessary  to  impose  fur- 
ther restrictions  on  gifts  to  charitable  objects;  from  the 
nature  of  which,  it  may  be  presumed  that  the  practice  of 
disposing  by  will  of  lands  to  charity  had  antecedently 

(m)  Ante,  p.  192.  (p)  RivetCs  case,  Moore,  890,  pi. 

(n)  Flood's  case.  Hob.  196.  1253 ;  3  Ch.  Rep.  220.    But,  as  to 

{o)  A.'G,  y«  Bye,  2  Vem.  453 ;  which,  now,  see  ante,  p.  63. 

A.-G.  T.  BurdeU,  Id.  755.    See  also  {q)  See  OoUinson^scase,  Hob.  136. 
3  Ch.  Rep.  154. 
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SUt.  9  Geo.  2, 
c.  36. 

No  heredita- 
ments or  per- 
sonal estate  to 
be  laid  out  in 
the  parchase  of 
hereditamentSi 
or  charged  for 
the  benefit  of 
any  charitable 
use,  other  than 
by  indenture 
enrolled  in 
Chancery,  &c. 


Exception. 


preyailed  to  such  an  extent  as  to  threaten  public  incon- 
venience.    It  appears  to  have  been  considered,  that  this 
disposition  would  be  sufficiently  counteracted  by  prevent- 
ing  persons  from  aliening  more  of  their  lands  than  they 
chose  to  part  vnth  in  their  own  lifetime;  the  supposition 
evidently  being,  that  men  were  in  little  danger  of  being 
perniciously  generous  at  the  sacrifice  of  their  own  perso- 
nal enjoyment,  and  when  uninfluenced  by  the  near  pro- 
spect of  death.     Accordingly,  the  stat.  of  9  Geo.  2,  c.  36, 
(usually,  but  rather  inaccurately,  called  the  Statute  of 
Mortmain,)  enacted,  that  no  hereditaments,  or  persons^  es- 
tate to  be  laid  out  in  the  purchase  of  hereditaments,  should 
be  given,  conveyed,  or  settled  to  or  upon  any  persons,  bodies 
politic  or  corporate,  or  otherwise,  for  any  estate  or  inter- 
est whatsoever,  or  any  ways  charged  or  incumbered,  in 
trust  or  for  the  benefit  of  any  charitable  uses  whatsoever, 
unless  such  gift  or  settlement  of  hereditaments  or  personal 
estate  (other  than  stocks  in  the  public  funds)  be  made  by 
deed  indented,  sealed  and  delivered  in  the  presence  of 
two  credible  witnesses,  twelve  calendar  months  before  the 
death  of  the  donor,  including  the  days  of  the  execution 
and  death,  and  enrolled  in  Chancery  vdthin  six  calendar 
months  after  the  execution,  and  unless  such  stocks  be 
transferred  six  calendar  months  before  the  death,  and  un- 
less the  same  be  made  to  take  effect  in  possession  for  the 
charitable  use,  and  be  without  any  power  of  revocation, 
reservation,  trust,  &c.,  for  the  benefit  of  the  donor,  or  of 
any  persons  claiming  under  him  (s). 

By  the  2nd,  3rd,  4th,  and  5th  sections,  the  act  is  de- 
clared not  to  extend  to  purchases  for  a  valuable  consider- 
ation {t\   or  to  dispositions  to  or  in  trust   for  the  two 


(s)  This  does  not  preclude  the 
donor  from  resenring  to  himself  a 
power  of  regulating  the   charity. 


2  Cox,  901.    See  also  1  Mer.  327. 
(0  Vide  «tat.  9  Geo.  4,  c  85. 
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English  nniyersities,  or  any  of  the  colleges  within  them, 
or  the  colleges  of  Eton,  Winchester,  or  Weetminster,  for 
the  maintenance  of  the  scholars  upon  the  foundations,  or 
to  the  disposition  of  any  estate,  real  or  personal,  lying  or 
being  in  Scotland. 
The  statute,  it  is  clear,  extends  to  property  of  every  whatipccicsor 

*  ,  property  within 

description  which  savours  of  the  realty — as  the  privilege  the  statute, 
by  a  grant  from  the  Crown  of  laying  chains  in  the  river 
Thames,  for  mooring  ships  (u) ;  canal  shares  (t?),  and,  of 
course,  dock  or  railway  shares ;  money  secured  on  turn- 
pike tolls  (a?),  or  by  an  assignment  of  the  poor's  rates 
and  county  rates  (y) ;  leaseholds  and  mortgages,  whether 
in  fee  or  for  years  (z);  and  even  judgment  debts,  so  far  as 
they  operate  as  a  charge  on  real  estate  (a).  And  where 
a  testator  haid  bequeathed  his  personal  estate  upon  trusts 
for  a  charity,  and  afterwards  contracted  to  sell  real  es- 
tate, it  was  held,  that  his  lien  on  the  property  for  the 
purchase-money  was  "an  interest  in  land"  within  the 
meaning  of  the  statute,  and  accordingly  could  not  pass 
with  the  rest  of  his  personal  estate  (b).  Again,  where 
A.,  being  entitled  to  certain  sums  of  money  which  were 
to  be  raised  by  the  execution  of  a  trust  for  sale  of  real 
estate,  bequeathed  all  his  personal  estate  to  B.,  who 
survived  A.,  and  afterwards  died,  having  bequeathed  the 
residue  of  her  personal  estate  to  charity;  it  was  con- 
tended, that,  as  the  period  for  raising  the  sums  in  ques- 
tion had  arrived  in  the  lifetime  of  B.,  (though  they  were 

(«)  Ni^us  T.  CouUeTy  Amb.  367.  v.  M^rkk^  4  Ves.  sen.  44 ;  A.-G, 

(v)   Hmose  y.  Chapmany  4  Yes.  v.  Earl  of  Winchdseay  3  Bro.  C.  C. 

542.  373 ;    WhiU  v.  Evanty  4  Yes.  21 ; 

(*)  Knapp  V.  WUUamy  4  Yes.  Currie  v.  Pye,  17  Yes.  462. 

430,  n.  (a)  Collinton  y.  Pater y  2  Robs. 

(y)  Fmch  y.  Sqmrey  10  Yes.  41.  &  My.  344. 

(2)  A.-G.  y.  ChrateSy  Amb.  155;  (h)  HarrUony.Harrisonyl'RuBa, 

A.-G,  y.  CaldweUy  Id.  635 ;  A.-G.  &  My.  71. 
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not  actually  raised  until  after  her  decease,)  it  was  a 
breach  of  duty  in  the  trustees  not  to  raise  them,  and  this 
neglect  ought  not  to  invalidate  the  gift,  especially  as  the 
charities  had  no  right  to  elect  to  take  it  as  land;  but  Sir 
J.  Leachy  V.  C,  held,  that  these  sums,  constituting  an  in- 
terest in  land  at  the  testatrix's  death,  could  not  be  legally 
given  to  the  charities  (c). 

If  the  pecuniary  gift  is  partly  charged  upon  land  and 
partly  personal,  it  will  be  void  pro  tanto.  And  there- 
fore, where  a  testator  devised  a  freehold  estate  to  be  sold, 
and  the  produce  applied,  together  with  so  much  of  the 
personal  estate  as  should  be  necessary,  to  secure  an  an- 
nuity of  <£30  for  the  life  of  A.,  and,  after  his  death,  the 
principal  to  go  to  a  charity;  the  freehold  estate  not  being 
sufficient  to  raise  the  money,  it  was  held,  that  the  bequest 
was  good  as  to  the  residue,  which  was  to  be  raised  out  of 
the  personal  estate  {d). 
Charitable  trust  Where  lauds  are  devised  in  trust  for  a  charity,  the 
litet^   c  egai  ^^^g^  ^^^  ^^y  jg  itself  void,  but  vitiates  the  devise  of  the 

legal  estate  on  which  it  is  ingrafted  {e)\  and  therefore,  in 
such  cases,  the  heir  may  recover  at  law,  except  where 
there  are  other  trusts  not  charitable,  which,  of  course, 
would  entitle  the  trustees  to  retain  the  estate,  and  oblige 
the  heir  {f)  to  prosecute  his  claim  in  equity  {g). 

Where  the  conveying  of  land  to  a  charity  is  injoined 
as  a  condition  subsequent,  as  where  the  devise  is  to  A.  on 
condition  that  he  shall  convey  Whiteacre  (part  of  the  de- 


(c)  A,^0,  V.  Harl^y  6  Madd. 
321. 

(d)  Watte  V.  WM,  6  Madd.  71. 
(«)   AdUngUm  v.  Cann^  8  Atk. 

155  ;  Doe  d.  BurdeU  v.  WrighU^  2 
B.  &  Aid.  710.  See  also  Carrick  v. 
Errington,  2  P.  W.  361. 

(/)   But  if  the  devise  were  of 
particular  lands  in  fee,  and  the  will 


contained  a  residuary  devise,  the 
faUure  of  the  former  would,  under 
a  wiU  made  since  1837,  let  in  the 
residuary  devise,  not  the  heir. 

iff)  WUleU  V.  Sandfard,  1  Ves. 
sen.  186.  See  also  Doe  v.  Ckfpestuke, 
6  East,  328;  Doe  V.  Pitcher^  6 
Taunt.  359. 
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vised  estate)  to  a  charity,  the  condition  alone  is  void,  and 
the  devise  is  absolute  (A). 

Though  the  statute  does  not  in  terms  apply  to  the  pro-  Bequertof  pro. 
ceeds  of  land  directed  to  be  sold,  yet,  it  is  settled  by  ttte  to  chinty ' 
construction,  that  a  fund  of  this  nature  is  within  its  spirit  ^^' 
and  meaning  (e),  on  the  ground,  it  should  seem,  that  the 
legatee  might  have  elected  to  take  it  as  land ;  and  a  legacy 
payable  out  of  such  a  fund  of  course  shares  the  same 
&te  (j).     The  act,  however,  does  expressly  embrace  the  so,  of  bequert 
converse  case  of  money  bemg  directed  to  be  laid  out  m  uud  oat  in 
land  (A:),  and  the  prohibition  applies  not  only  where  the 
investment  in  land  is  expressly  directed  by  the  will,  but 
also  where  it  results  from  the  nature  and  regulations  of 
the  charity  itself  (/). 

A  recommendation  to  trustees  to  purchase  land  is  im-  R«oommenda. 
perative,   and,  consequently,  has  the  same  invalidating  heidto^bemm- 
effect,  as  a  trust  which  is  mandatory  in  terms  (m).  ^' 

But,  if  an  option  be  given  to  the  trustees  to  lay  out  the  Ai  to  whrre 

,  tnutoes  havo 

money  m  land,  or  upon  government  or  personal  security,  an  option  to 
the  bequest  is  not  affected  by  the  statute  {n).  Umd  or  other 

It  was  lately  attempted  to  bring  within  the  scope  of 
this  principle  a  direction  to  invest  on  such  mortgage  secur- 
ities as  the  trustees  should  approve,  which,  it  was  contend- 
ed, authorized  the  trustees  to  lay  out  the  fund  on  mort- 
gages of  personal  chattels,  or  on  Irish  or  Scotch  real  securi- 
ties, (some  of  which  the  testator  was  already  possessed  of;) 
but  Lord  Langdale^  considering  that  the  reasoning  savoured 
too  much  of  refinement,  held  the  bequest  to  be  void  (o). 

(*)  Poor  V.  MiaU^  6  Madd.  32.  (/)   Widmarey.  TFoodrofe,  Amb. 

(0  Curtis  Y.  Hutton,  14  Yes.  637 ;  636 ;  MiddUtm  v.  ClUherow,  3  Yes. 

TnuUet  of  British  Museum  y.  White,  734. 

2  Sim.  &  Stu.  695.  (m)  A.-G.  y.  Davies,  9  Yes.  646  ; 

(j)  Page  v.  LeapingweU,  18  Yes.  I^irkbank  v.  Hudson^  7  Pro.  212. 

463.  (n)  SoreOy  v.  Hollins,  Amb.  211 ; 

(Ir)  A.'G.  T.  Heartwell,  2  Eden,  Curtis  v.  Huttony  14  Yes.  637. 

234 ;  Pritchardr.  Arbomn,  3  Ross.  (o)  Baker  v.  Sutton,  1  Kee.  224. 
458. 
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If,  however,  investment  in  land  is  the  ultimate  desti- 
nation of  the  money,  the  bequest  will  not  be  protected 
by  the  circumstance  of  provision  being  made  for  its  sus- 
pension during  an  indefinite  period ;  and,  therefore,  a  gift 
of  personal  estate,  to  be  laid  out  in  the  purchase  of  lands, 
has  been  repeatedly  held  to  be  void,  although  the  trustees 
were  empowered  to  invest  the  money  in  the  funds  until 
an  eligible  purchase  could  be  made  {p).     These  detenni- 
nations  have  clearly  overruled  the  case  of  Grimmett  v. 
Grimmett  {q\  and  it  seems  somewhat  difficult  to  reconcile 
with  them  the  more  recent  case  of  A.-G.  v.  Goddard  (r), 
where  a  testatrix,  after  bequeathing  <£1000  Indian  an- 
nuities, to  trustees,  for  charitable  purposes,  added,  ^  as 
money  is  of  more  uncertain  value  than  land,  I  do  also 
give  them  power  to  make  such  purchase  as  they  shall 
think  best  for  perpetuating  the  gift;"   Sir  T.  Plumer, 
M.  R.,  hesitatingly  held  the  bequest  to  be  valid,  though 
he  admitted  it  to  be  doubtful  whether  the  clause  in  the 
will  did  not  amount  to  a  direction  to  purchase  lajid,  and 
whether  the  discretion  extended  to  anything  further  than 
the  selection  of  the  estate. 
Legacy  valid  It  is  clcar,  that  where  the  will  is  silent  as  to  the  por- 

chiule  of  luiT  chase  or  acquisition  of  land,  and  the  charitable  trust  or  pur- 

IB  not  essential  •       ^  .  i«i        i*j.       ^  •a     t    '        i*ii  i 

to  the  trust  posc  IS  of  a  nature  which  admits  of  its  being  fully  and  con- 
veniently executed  without  such  purchase  or  acquisition, 
the  legacy  is  good.  Thus,  where  the  testator  bequeathed 
i^2800  three  per  cent,  reduced  annuities,  and  directed  the 
dividends  to  be  applied  "for  and  towards  establishing  a 
school,"  Lord  Thurlow  said,  that  this  did  not  include  the 
purchase  or  renting  of  land :  the  master  might  teach  in  his 
own  house,  or  in  the  church  (s).     So,  in  another  case,  the 

(p)  €hri€W8  V.  Casey  4  Bro.  C.  C.  (q)  Amb.  10. 

67 ;  8.  C.  Dick.  251 ;  English  y.  (r)  1  Turn.  &  Robs.  348. 

Ordc,  Duke  Ch.  Uses,  432 ;  Pritch-  {s)  A,'G.  v.   IViUiams,  4  Bro. 

ard  v.  Arhouin^  3  Russ.  458.  C.    C.    526.      See   also   A.-G,  r. 
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maintenance  of  two  schools,"  was  considered,  by  Richards^ 

C.  B.,  to  be  so  &r  good ;  though  it  was  rendered  void  by 

the  addition  of  a  reconunendation  to  purchase  land  (/). 

And  eren  where  the  interest  of  the  bequeathed  fund  was 

directed  to  be  applied  in  proTiding  a  proper  school-house, 

Sir  «/*.  Leach,  V*  C,  thought  that,  as  the  intention  might 

be  executed  by  hiring  a  house,  without  the  necessity  of 

purchadng  land,  the  bequest  was  valid;  and  that  too, 

though  the  will  contained  expressions  shewing  that  the 

testator  contemplated  the  perpetuity  of  the  charity  (u). 

So,  where  the  trustees  were  expressly  directed  to  apply 

the  income  of  a  charity  fund  in  the  purchase  or  rental  of 

an  appropriate  building  {s). 

It  has  been  much  questioned  whether  a  bequest  of  Legj^tobe 

^        ^    ^  *■  appliedinerect- 

money,  to  be  applied  in  the  erection  of  a  school-house,  or  ing  ichooi- 
other  building,  for  charitable  purposes,  is  bad,  as  involv- 
ing a  trust  to  purchase.  Lord  Hardwicke  considered  that 
if  the  trustees  could  get  a  piece  of  ground  given  to  them, 
so  that  land  need  not  be  purchased,  the  gift  was  good  {y)\ 
but  the  contrary  is  now  settled  {z). 

A  bequest  to  charity,  however,  would  not  be  invali- 
dated by  the  mere  expression  of  the  testator's  hope  or 
expectation  that  land  would  be  provided  by  a  third  per- 
son, unless  this  were  made  a  sine  qua  non,  for,  if  the 
testator  shews  that  he  means  the  gift  to  take  effect, 

Jcrdom^    Highmore  on  Mortmain,  (jf)  ViJMghan  v.  Farmery  2  Yes. 

225.  sen.  182 ;  A.-G,  v.  Bowles^  Id.  547. 

{t)  J^iMani  t.  Huiiomy  7  Price,  {z)  Fey  v.  Foy,  1  Cox,  163 ;  A,- 

221 .  G.  V.  Nashy  3  Bro.  C.  C.  588 ;  u4  .-G. 

(«)    Joknwn  T.  Swan^  3  Madd.  r.   Whitehurehy  3  Yes.  144 ;  Chap- 

457.  m^n  ▼•  Braum,  6  Id.  604 ;  A.-G.  r. 

(s)   Davenpori  t.  Mortimer,  In  ParfoiM,  8  Id.  186 ;  A.-G^y.DameSy 

Chancery,  5th  March,  1839,  report-  9  Yes.  535  ;  PHtchard  v.  Arhwifiy 

ed  3  Jorist,  287.  3  Russ.  468. 
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On  condition 
that  another 
provides  land. 


ImproTcment 
of  land  already 
in  mortmain  al- 
lowed. 


Legacy  to  be 
applied  in  dis- 
diarging  an  in- 
cumbrance on 
charity  proper- 
ty invalid. 


whether  land  be  proyided  or  not,  the  legacy  is  va- 
lid (a). 

And  it  is  equally  clear,  (whatever  doubts  may  fonnerly 
have  been  entertained  on  the  point,)  that  a  legacy  to  a 
charity,  on  condition  that  land  be  provided  from  another 
source  for  effecting  the  testator's  object,  is  void,  as  by 
such  means,  (and  this  is  the  test  by  which  the  validity  of 
all  such  gifts  is  to  be  tried,)  fresh  land  is  put  into  mort- 
main (b).  And  it  would  not  avail,  that  charity  legatees, 
by  whom  a  fund  is  directed  to  be  laid  out  in  the  erection 
of  buildings,  possess,  and  offer  to  appropriate  for  the 
purpose,  land  already  in  mortmain,  unless  the  bequest 
were  so  framed  as  not  to  admit  of  a  new  purchase  being 
made  for  the  occasion  (c). 

The  bequest  of  a  sum  of  money,  to  be  applied  in  the 
erection  of  buildings,  on  land  which  is  already  devoted  to 
charitable  purposes  (d);  or  in  the  repair  and  improvement 
of  buildings  appropriated  to  charity  (^),  is  unquestionably 
valid,  as  by  such  gifts  no  additional  land  is  thrown  into 
mortmain  {/). 

A  legacy  to  be  applied  in  the  liquidation  of  a  subsist- 
ing incumbrance,  on  real  estate  which  is  already  subject 
to  charitable  uses,  appears  to  have  been  considered  as  not 


(a)  ffefuhawr.Miimony  BMadd. 
306.  But  see  A.-G.  v.  TinduUy  2 
Eden,  207. 

{b)  A,-G.  V,  Daviesy  9  Ves.  636. 

(c)  QUdtU  y.  Hobsm^  6  Sim.  661 ; 
S.  a  3  My.  &  K.  617 ;  Mather  y. 
Scott,  2  Kee.  172.  In  Giblett  t. 
ffohson,  Lord  Brougham  held  thut 
circumstances  dehors  the  will  might 
he  investigated,  for  the  purpose  of 
getting  at  the  intention. 

(d)  Qlubb  V.  ^..(?.,  Amh.  373 ; 
Brodie  r.  Dttke  of  Chandosy  1  Bro. 


C.  C.  144,  n. ;  A.-G.  r.  Bishop  o/ 
Oxford,  Ih. ;  A.-G.  v.  Parmms,  8 
Ves.  186 ;  A.-G.  r.  Muidf,  1  Mer. 
327. 

(e)  Harris  v.  Barnes,  Amh.  651 ; 
A.'G.  y.  Chester,  1  Bro.  C.  C.  444. 

(/)  As  to  the  evidence  required 
in  these  cases,  that  the  land  on 
which  the  expenditure  is  to  be  made 
has  been  efiectuaUy  devoted  to  cha- 
rity, vide  Inffleby  v.  Dobsom,  4Rus8. 
342. 
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falling  within  this  principle,  but  as  appropriating  to  cha- 
ritj  a  new  interest  in  land.  Thus  a  bequest  of  a  sum  of 
money,  to  be  applied  in  paying  off  a  mortgage  debt  on  a 
meeting-house,  cannot  be  supported  (y) ;  and  it  matters 
not  that  the  incumbrance  is  equitable  only  (A). 

Where  a  legacy,  which,  standing  alone,  would  be  valid,  Legtcy  found- 
is  founded  upon  and  derives  its  purpose  and  object  from  deme  Toid. 
an  ill^al  devise,  it  is  necessarily  involved  in  the  failure 
of  such  devise.  Thus,  if  a  testator,  after  devising  cer- 
tsun  messuages  to  be  converted  into  alms-houses,  be- 
queaths the  interest  of  a  sum  of  money  to  the  occupiers 
of  such  houses — ^as  the  devise  is  clearly  void,  the  legacy 
is  equally  so  (i).  Or,  if  a  testator  devises  a  messuage  to 
be  used  as  a  school-house  for  the  education  of  poor 
children,  and  bequeaths  a  fund  to  trustees,  with  a  direc- 
tion to  apply  the  income  in  keeping  the  school-house  in 
repair,  and  providing  a  master,  the  statute,  by  invalidating 
the  devise  of  the  house,  deprives  the  pecuniary  legacy  of 
its  object,  which  consequently  fails  (k) ;  and  in  some 
other  instances,  presenting  not  quite  so  simple  and  obvious 
an  application  of  the  principle,  a  bequest,  valid  in  itself, 
has  been  held  to  fail,  from  the  impracticability  of  the 
general  scheme,  of  which  it  forms  a  part  (l). 

So,  where  the  proportion  of  a  fund,  which  is  to  be  ap-  Eflfect  when 

the  proportioii 

propriated  to  a  legal  charity,  depends  on,  and  is  to  be  as-  appUcaUe  to  a 
certained  only  by  the  previous  application  of  an  adequate  can  only  be  m- 


{g)  Codyn  ▼.  Freneh,  4  Ves.  418. 
(A)  Waterkawer.HolmeSylSim, 
162. 

(0  A.'0.  y.  Chuldingy  2Bro.C.C. 
428;  A.'Q.  y.  JVhUckureh,  3  Ves. 
Ul ;  Lknbrey  v.  Gunr,  6  Madd.  151 ; 
Price  V.  Ha$hawc^^  Id.  804. 

{h)  A,'0,  T.  Hinxman^  2  Jac.  & 
^*  270.     In  cases  the   converse 


of  this,  namely,  wheie  the  valid 
gift  is  the  primary  one,  and  the  in- 
valid gift  is  ancillary  and  suhordi- 
nate  to  it,  the  former,  of  course,  is 
not  affected  by  the  ill^ality  of  the 
latter.  (Bland/ard  v.  Thaekerell,  4 
Bro.  C.  C.  394.) 
(0  Grieves  v.  Casey  2  Cox,  301 ; 
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certained 
through  an  ille- 
gal devue. 


Equity  will  not 
execute  trust 
though  the  le« 
gacy  has  been 
paid. 


portion  thereof  to  a  purpose  which  the  Statute  of  Mortmain 
forbids,  the  necessaiy  effect  of  the  illegality  of  the  latter  is  to 
defeat  the  former.  Thus,  if  the  testator  bequeaths  a  sum 
of  £5000,  part  to  be  applied  in  erecting  alnxB-houges,  and 
the  residue  to  St.  Thomas's  Hospital,  the  failure  of  the 
first  object  is  fatal  to  the  second;  the  erection  of  the 
alms-houses,  which  is  illegal,  being  necessary  to  asoeitain 
the  proportion  intended  for  the  hospital  (m). 

It  is  to  be  observed,  that  if  a  legacy,  which  is  direct- 
ed to  be  laid  out  in  land,  is  actually  paid,  (the  party  pay- 
ing it  not  availing  himself  of  the  statute,)  and  the  trustee 
lays  it  out  accordingly,  the  Court  will  not  execute  the 
trust  (n). 

The  statute  of  the  9th  Geo.  2,  cannot  be  evaded  by  a 
secret  trust,  and  the  heir  may  compel  a  devisee  to  dis- 
close any  promise  which  he  may  have  made  to  the  testa- 
tor to  devote  the  land  to  charity  (o).  And  such  promise, 
if  denied  by  the  devisee,  may  be  proved  by  evidence 
aliunde  (p).  The  trust,  by  whatever  means  established,  in- 
validates the  devise.  This  doctrine  evidently  assumes 
that  the  trust,  if  l^al,  would  have  been  binding  on  the 
conscience  o(  and  might  have  been  enforced  against,  the 
Effect  where      dcvisce;  and  this  ground  failing,  the  rule  does  not  apply. 

trust  is  declared     .«  4«i..iii  .n      i  i 

by  separate  un.  As  whcrc  a  tcstator,  after  devismg  lands  by  a  will,  duly 
attested  paper,  g^^^^gj^ j^  dcclarcs  a  trust  in  favour  of  charity  by  an  unat- 
tested paper,  the  statute  law  which  affords  to  the  devisee 


Secret  trust  for 
charity. 


(m)  A.'O.  T.  Daviesy  9  Yes.  635 ; 
Idmbrey  r,  Qurr,  6  Madd.  161 ;  A," 
G.  T.  Hifuman^  2  J.  &  W.  270. 

(ft)  A,'G.  T.  Aeland^  1  Buss.  & 
My.  243.  But  the  legacy,  if  paid 
in  mistake,  might,  it  is  presumed, 
be  recovered  back  by  the  party  pay- 
ing it.  It  seems  that  where  a  le- 
gatee is  called  uponrto  refund,  he  is 


not,  in  general,  liable  to  interest. 
{GUtUu  y.  ^eeky  1  Swans.  199.) 

(o)  Bascn  v.  Sudkam^  1  Eden, 
608  ;  Muetkiton  r.  Brinm,  6  Ves. 
62;  Martin  v.  HatUmy  dt.  Id.  61 ; 
Strickland r.  Aldndge,  9  768.616; 
Paine  r.  Hall^  18  Yes.  476. 

{p)  EdwardB  Y.Ptle,  1  Cox,  17; 
8.  a  1  Eden,  267. 
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a  valid  defence  against  any  claim  on  the  part  of  the  cha-  chaptto  ix. 
ritj,  of  conrse,  equally  defends  him  against  the  claim  of 
the  heir,  founded  on  the  charitable  trust  (q).  The  case 
would  be  different,  however,  if  the  devisee  had  prevailed  on 
the  testator  to  give  him  the  estate  absolutely,  under  an 
assurance  that  the  unattested  paper  was  a  sufficient  de- 
claration of  the  trust  for  a  charity  (r). 

Marshalling  assets  is  the  adoption  of  this  principle:  Aneunotmar- 

m  jt  ihalled  in  fa- 

that,  where  there  are  two  funds  and  two  parties,  one  of  Tonr  of  chanty. 
whom  has  a  claim  exclusively  upon  one  fund,  and  the 
other  the  liberty  of  resorting  to  either,  the  Court  will 
send  the  latter  party  primarily  to  that  fund  from  which 
the  former  is  excluded;  or,  if  he  should  have  actually 
resorted  to  their  common  fund,  will  allow  the  other  to 
stand  in  his  place  to  that  extent.  The  application  of 
this  principle  has  been  denied  to  charities ;  and  accord- 
ingly, where  property  which  cannot,  is  combined  in  the  same 
gift,  with  funds  which  ca%  be  bequeathed  for  charitable 
purposes,  and  the  disposition  embraces  several  objects  or 
purposes,  some  charitable  and  others  not,  the  Courts  hold 
that  the  purposes  not  charitable  cannot  be  thrown  exclu- 
sively upon  that  part  of  the  subject  of  disposition  which 
is  incapable  by  law  of  being  devoted  to  charity,  in  order 
to  let  in  the  charitable  purposes  upon  the  remainder  (^). 

Thus,  if  a  testator  give  his  real  and  personal  estate  to 
trustees,  upon  trust  to  sell  and  pay  his  debts  and  lega- 
cies, and  to  apply  the  residue  for  charitable  purposes,  the 
court  vnll  not  throw  the  debts  and  legacies  exclusively  on 


{q)  Adlington  y.  Cann,  3  Atk.  8*  C.  Amb.  614 ;  Foster  y.  Blagdmy 

141;  9  Yes.  619.  Amb.  704  ;   Middlekm  y.  Spicer,  1 

(r)  See  AdHngUmy.Canny  3  Atk.  Bto.  C.  C.  201 ;  A.-G.  y.  Earl  of 

162.  Wineheheay   3    Bro.  C.    C.    373; 

(#)  Moffg  Y.Hodgetj  2  Yes.  sen.  Makeham  y.  Hooper,   4  Id.  163; 

62 ;  A.'Q.  y.  T^ndaU,  2  Eden,  207 ;  Holwm  y.  BiaMumy  1  Kee.  273. 
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CHAPTER  IX.  the  proceeds  of  the  real  estate,  and  the  mortgage  securi- 
ties and  leaseholds,  in  order  that  the  charitable  bequest 
may  take  effect  so  far  as  possible;  nor,  on  the  other  hand, 
will  it  direct  the  debts  and  legacies  to  come  out  of  the 
pure  personalty,  for  the  purpose  of  defeating  the  chari- 
table residuary  bequest  to  the  utmost  possible  extent. 
Steering  a  middle  course,  equity  directs  the  debts  and 
legacies  to  come  out  of  the  whole  estate,  real  and  person- 
al, pro  rata ;  for  instance,  supposing  the  real  funds,  (in- 
cluding the  leaseholds  and  mortgage  securities,)  to  consti- 
tute two-fifths  of  the  entire  property,  then  two-fifths  of 
these  charges  would  be  satisfied  out  of  such  real  funds, 
and  the  remaining  three-fifths  out  of  the  pure  person- 
alty (t) ;  and,  after  bearing  the  charges  in  these  several 
proportions,  the  former  would  belong  to  the  heir  or  next 
of  kin,  (as  the  case  might  be),  and  the  latter  to  the  cha- 
rity-residuary legatee.  And,  by  parity  of  reasoning,  it 
should  seem  that,  if  a  testator  bequeath  pecuniary  l^a- 
cies  to  charities,  and  leave  a  general  residue  to  others, 
consisting  partly  of  leaseholds  or  real  securities,  and 
partly  of  pure  personalty,  the  legacies  will  be  void  pro 
tanto,  i.  e.  in  the  proportion  which  the  real  funds  bear 
to  the  entire  property,  though  the  pure  personalty  should 
be  sufllcient  to  pay  all  the  legacies.  The  proper  course 
in  such  case,  it  is  conceived,  would  be,  to  pay  the  debts 
and  funeral  and  testamentary  expenses,  (being  all  the 
prior  charges  to  which  the  general  residue  was  liable,)  in 
the  first  instance,  out  of  the  whole  property,  pro  rata, 
and  then  to  provide  for  the  pecuniary  legacies  in  like 
manner ;  the  effect  of  which  would  be  that  the  charity- 

{t)   Hbw9e  V.  Chapman,  4  Ves.  464 ;  Crosbie  v.  Mayor  oflAwrpocl, 

542 ;  Patoe  v.  Archbishop  </  (7a»-  1  Russ.  &  My.  761,  n.    See  also 

terburyy  14  Yes.  872  ;  Owiia  v.  Hui-  Fourdrin  y.  Gowdey,  3  My.  &  K« 

ton.  Id,  673 ;  CurriB  y.  Pye,  17  Ves.  897. 
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legacies,  so  far  as  this  rateable  apportionment  threw  them    chaptbh  ix. 

upon  the  leaseholds  and  real  securities,  would  be  void. 

This  is  a  point,  however,  on  which  direct  authority  is 

scanty,   and  the  text   writers  seem    to   be   cautiously 

silent  (2f);   but  it  appears  to  be  a  legitimate,   indeed  a 

necessary  conclusion,  from   the  principle  on  which  the 

rule  of  contribution  above  stated  evidently  stands.     If,  as 

against  a  charity  residuary  legatee,  a  debt  or  legacy  is  to 

come  out  of  the  several  species  of  property  which  can 

and  which  cannot  be  given  to  charity  respectively,  pro 

rata,  then,  in  order  to  carry  out  the  principle,  it  should 

seem  that  a  pecuniary  legacy  to  charity  must  be  payable 

in  like  manner ;  and  that  too,  though  the  pure  personalty 

may  be  sufficient  to  pay  the  charitable  legacy  without 

having  recourse  to  the  leaseholds  or  real  securities ;  for 

as  the  latter  are  (or,  but  for  the  mortmain  law  would  be) 

equally  applicable  to  the  payment  of  them,  we  cannot 

send  the  legatee  to  the  pure  personalty  exclusively  for 

satisfaction,  consistently  with  the  principle  which  denies 

the  marshalling  of  assets  in  favour  of  charities.     In  the  Effect  where 

case  of  Williams  v.  Kershaw  (.r),  there  were  particular  able  out  of  ge- 

charitable  legacies,  and  a  gift  of  the  residue  for  such  bene-  comprising  real 

volent  charitable  and  religious  purposes  as  the  testator's  i^^oi^!''^ 

trustees  should,  in  their  discretion,  think  fit;  and  it  was 

contended,  that  the  particular  charitable  legacies  ought  to 

be  made  good  out  of  so  much  of  the  residue  as  consisted 

of  pure  personalty.     "This,"  Lord  Cottenham  observed, 

"  would  be  marshalling  the  assets,  at  least  against  the 

next  of  kin,  and  would  be  contrary  to  the  rule  of  the 

Court  adopted  in  all  such  cases,  which  is,  to  appropriate 

the  fund  as   if  no   legal  objection  existed  to   applying 

any  part  of  it  to  the  charity  legacies,  then  holding  so 

(«)  Roper  on  Leg.  by  White,  889 ;  Shelf.  Char.  Uses,  234. 

{x)  1  Kee.  276,  n. 
VOL.  I.  P 
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General  con- 
clusion. 


Effect  where 
land  is  charged 
as  an  auxiliary 
fund. 


much  of  the  charity  legacies  to  fail,  as  would  in  that  way 
be  paid  out  of  the  prohibited  fund-"  If  in  this  case 
the  pure  personal  estate  was  adequate  to  pay  the  whole 
amount  of  the  pecuniary  legacies,  including  those  given  to 
charity,  (and  the  fact  of  any  deficiency  is  not  stated,)  the 
adjudication  goes  the  whole  length  of  the  doctrine  which 
has  been  contended  for.  It  is  observable,  too,  that  in 
Hobsan  v.  Stables  (^),  where  a  charitable  legacy  was  given 
out  of  a  fund  composed  of  pure  personalty  and  leaseholds, 
Lord  Langdak^  M.  R,,  held  that  the  legacy  was  void 
pro  tanto,  (i.  e.  so  far  as  it  was  payable  out  of  the  lease- 
holds,) and  considered  the  point  too  clear  for  discussioiL 
The  only  diflFerence  here  was  that  the  mixed  fimd  was 
not  a  general  residue;  but  this  seems  not  to  vary  the 
principle. 

According  to  the  principles  of  the  authorities,  then,  it 
should  seem,  that  every  charitable  legacy  bequeathed  by 
any  testator  whose  will  does  not  contain  the  usual  clause 
directing  such  legacies  to  be  paid  exclusively  ont  of  the 
personalty,  and  the  general  residue  of  whose  property 
consists  partly  of  leaseholds  or  real  securities,  is  void  pro 
tanto ;  a  doctrine,  which,  it  is  believed,  is  not  generally 
known  to,  or  acted  upon,  by  executors. 

Where  a  charitable  legacy  is  charged  on  real  estate  as 
an  auxiliary  fund  in  aid  of  the  personalty,  (and  such,  it 
will  be  hereafter  seen,  is  always  the  effect  of  a  mere  ge- 
neral charge,)  the  legacy  will  be  valid  or  not,  and  either 
wholly  or  in  part,  according  to  the  event  of  the  personalty 
proving  sufficient  for  its  complete  liquidation,  or  not. 

As  the  validity  of  a  charity  legacy  depends  on  its  not 
being  to  come  out  of  a  real  fund,  the  point  of  construction 
whether  the  legacy  is  payable  out  of  personal  or  real  es- 


(^)  1  Kee.  273. 
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tate,  is  sometimes  warmly  contested  on  this  account;  and    chapter  ix. 
in  the  consideration  of  this  question,  it  scarcely  need  be  ob~ 
served,  no  disposition  has  been  manifested  by  the  Courts 
to  strain  the  rules  of  construction  in  favour  of  charity  {z). 

Never,  indeed,  was  the  spirit  of  any  legislative  enact-  Judicial  treat- 
ment more  vigorously  and  zealously  seconded  by  the  9  Geo.  2,  e.  36. 
judicature,  than  the  statute  of  the  9th  of  George  the 
2nd.  This  is  abundantly  evident  from  the  general  tone 
of  the  adjudications;  but  the  two  points  in  which  it  is 
most  strikingly  displayed,  are,  first,  the  holding  a  gift  to 
charity  of  the  proceeds  of  the  sale  of  real  estate  to  be 
absolutely  void,  instead  of  giving  to  the  charity  legatee 
the  option  to  take  it  as  money,  according  to  the  rule 
since  adopted  in  the  case  of  a  similar  gift  to  an  alien  {a) ; 
and,  secondly,  the  refusal  of  equity  to  marshal  assets  in 
favour  of  a  charity,  in  conformity  to  its  general  principle ; 
that  principle  being  evidently  founded  on  an  anxiety  to 
carry  out,  as  far  as  possible,  the  intentions  of  testators. 
In  this  solitary  case,  the  intention  has  been  allowed  to 
be  subverted  by  a  mere  slip  or  omission  of  the  testator, 
which  the  Court  had  the  power  of  easily  correcting  by  an 
arrangement  of  the  fiinds  {b). 


{z)  See  Leaeroft  y.  Maynard^  \      good.  (  WiUon  t.  Tkomaa^  3  My.  & 


Yes.  jun.  279,  ante,  p.  168.  Bat 
where  a  testator  shews  by  his  will 
that  he  uses  the  term  '*  personal 
estate'*  as  contradistinguished  from 
"  leaseholds,"  occurring  in  the  same 
bequest,  and  he  afterwards  by  a  co- 
dicil directs  a  charitable  legacy  to 
be  payable  out  of  his  **  personal" 
estate,  the  expression  is  conadered 
as  used  in  the  same  restricted  and 
peculiar  sense  as  in  his  will;  and 
the  legacy  is  payable  out  of  the 
pure  personalty,   and  is  therefore 


K.  679.) 

(a)  Ante,  p.  60. 

(fi)  After  all,  howeyer,  it  deserres 
consideration,  whether  the  policy 
which  gave  birth  to  the  stat.  of  9 
Geo.  2,  c.  36,  is  adapted  to  the  state 
of  society  at  the  present  day,  when 
the  current  of  charitable  bounty 
does  not  appear  to  flow  in  channels 
calculated  to  awaken  the  jealousy, 
or  call  for  the  restraining  inter- 
ference, of  the  legislature.  In  no 
instance  that  has  ever  been  brought 


p2 
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It  will  be  observed,  that  the  act  expressly  allows  gifts 
Exception  in     to  the  two  English  Universities  and  their  colleges,  and  the 

favour  of  two 


to  the  attention  of  the  writer,  in 
which  the  vacating  operation  of  the 
statute  has  defeated  the  intention 
of  a  testator,  has  the  result  heen 
otherwise  than  mischievous.  Tes- 
tators who  dispose  of  the  hulk  of 
their  property  to  charity,  are  gene- 
rally persons  who  have  no  other 
than  very  distant  (and,  possihly, 
not  very  deserving,)  relations;  and 
it  not  unfrequently  occurs  that  a 
considerahle  part  of  the  property 
which  the  law  diverts  from  its  des- 
tined object  (it  may  be  some  reli- 
gious or  benevolent  institution,)  is 
expended  in  an  attempt  to  discover 
the  person  into  whose  lap  it  has 
Remarks  on        heen  thrown.    "Without  intrenching 

policy  of  Stat,      q^  ^he  salutary  enactment  which 

9  Geo.  2.  c.  36.  -,-%•%     n  .-l  a. 

prevents  the  land  of  the  country 

from  being  locked  up  in  perpetuity 
trusts  of  this  nature,  (though  even 
this  object  does  not  necessarily  in- 
volve the  prohibition  of  a  few  feet 
of   ground    being    given    for   the 
erection  of  a  building,)  might  it  not 
be  provided  that,  wherever  real  es- 
tate or  the  produce  of  real  estate 
is  disposed  of  in  this  manner,  the 
property  should    be    sold  or  con- 
verted, and  the  proceeds  only  paid 
over  to  the  charity?  in  other  words, 
making  it  compulsory  on  the  cha- 
rity to  accept  the  produce  of  the 
land  instead  of  the  land  itself,  unless 
the  object  were  of  such  a  nature  as 
to  be  incapable  of  being  carried  into 
effect  otherwise  than  by  an  appro- 
priation of  land  ;  in  which  case  the 
devise  would  still  be  void.     The 
present  state  of  the  law  produces 


much  litigation,  and  many  attempts 
at  evasion,  as  is  always  the  case 
where  the  feelings  of  mankind  are 
not  in  unison  with  the  proviaioiis 
of  the  statute-book.     Ingenuity  is 
racked  for  evasive  expedients,  and 
a    testator  wiU   sometimes   rather 
confide  his  property  to  the  honour 
of  a  stranger,  by  devising  it  to  the 
treasurer   or  other    public    officer 
of  a  charity  for  his  own  benefit, 
and  most  explicitly  discharging  him 
from  aU  constructive    or    imphed 
trusts,  than  abandon  a  scheme  to 
which  he  is  impelled  by  a  conscioos 
rectitude  of  purpose.     A  measoie 
facilitating   charitable    dispositions 
by  will  would  seem  to  be  especially 
opportune,  now  that  the  legislature 
has,  with  the  exceUent  design  of  ar- 
resting the  progress  of  pauperism, 
made  such  an  alteration  in  the  poor- 
laws  as  renders  the  great  body  of 
the  poorer  classes  more  dependent 
than  formerly  on  private  beneyo- 
lence.    Perhaps  it  will  be  objected 
that  a  voluntary  prospective  prori- 
sion  against  poverty  and  destitution 
partakes  of  the  vicious  principle  and 
mischievous  tendency  of  those  laws; 
but  the  objection  holds  good  only  to 
a  veiy  limited  extent.    There  is  a 
great  and  obvious  difference  between 
the  effect  of  a  legal  enactment  con- 
ferring an  absolute  right,  and  that, 
too,  on  all  without  distinction  of 
character  and  conduct,  and  a  pro- 
vision which  selects  only  the  desenr- 
ing,  and  cannot  be  depended  on  by 
any.    And  this  objection,  whatever 
be  its  force,  does  not  apply  to  insti* 
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three  colleges  of  Eton,  Winchester,  and  Westminster  (c). 

It  has  never  been  decided  whether  the  proviso  extends  English  uni- 
versities, and 

to  colleges  founded  since  the  act,  as  Downing  College,  Eton,winchc«. 

Cambndge.     Lord  Northtngton  considered  that   it   was  minster. 

confined  to   colleges    antecedently   established  (rf) ;    but 

Lord  Longhborough  appears  to  have  dissented  from  this 

opinion  (e).     It  is  clear,  that  the  statute  renders  valid 

the  devise,  as  well  of  the  legal  estate  as  of  the  equitable 

interest  (/) ;  but,  of  course,  it  does  not  authorize  a  devise 

to  a  college  in  trust  for  other  charitable  objects  {g) ;  but 

it  seems  not  to  be  essential  that  the  trust  should  embrace 

the  whole  college ;  a  trust  for  the  benefit  of  particular 

members  would  be  within  the  proviso ;   and  therefore,  a 

devise  to  the  Master  and  Fellows  of  Christ's  College,  in 

trust  that  they  and  their  successors  should  apply  the 

rents  for  some  undergraduate  student,  has  been  held  to 

be  good  (A).     But  the  devise  must  be  for  collegiate  or 

academical  purposes;   and  a  gift  to  the  college,  to  the 

intent  that  an  individual  member  (the  senior  fellow  foi 

the  time  being)  should  live  in  the  house,  and  entertain 

the  poor,  and  distribute  medicine  and  books  among  them, 

was  held  to  be  void  on  this  principle  («).     The  restriction 

imposed  by  the  statute  of  9  Geo.  2,  on  the  number  of 

advowsons  to  be  held  by  the  colleges  in  the  Universities 


tutions  whose  object  it  is  to  supply 
the  moial  wants,  not  to  administer 
to  the  physical  necessities,  of  men. 

(e)  For  instances  of  such  devises, 
see  4  Bro.  C.  C.  482  ;  3  Yes.  641— 
725. 

{d)  1  Eden,  16. 

(«)  See  A.'G.  t.  Bowyer,  3  Ves. 
728. 

(/)  Bena  College  v.  Bishop  of 
Ixmdtmy  2  W.  Black.  1182. 

{g)  A.-0.  T.  Tancndy  1  Eden, 


15  \  8.C.2  W.  Black.  90 :  in  this 
case  the  devise  to  the  coUege  em- 
braced other  charitable  objects,  but 
the  Coarty  nevertheless,  held  that 
the  coUege  took  the  whole  bene- 
ficially. See  also  Bktndford  v. 
Thackerelly^Bro.C.Q.  394;  A.-Q. 
V.  Munbyy  1  Mer.  127. 

(A)  A.-G.  V.  Tancredy  1  Eden,  10. 

(t)  A.-O.  V.  JVhonooody  1  Ves. 
sen.  534. 
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land. 


British  Colo- 
nies. 


is  repealed  by  the  stat,  45  Geo.  3,  c.  101.  Lord  Lmgh- 
borough  appears  to  hare  thought,  that,  if  a  devise  of  real 
estate  to  a  college  was  refused  by  the  coU^e,  as  of  couise 
it  may  be,  whether  the  devise  be  upon  trust  or  other- 
wise  (A:),  it  might,  as  the  lands  were  originally  devised 
to  a  valid  purpose,  be  executed  cy  pres  (/). 

The  exception  made  by  the  act  in  respect  of  propaty 
in  Scotland  has  been  held  to  apply  only  to  the  locality  of 
the  lands  destined  to  the  trust ;  precluding,  therefore,  the 
devise  of  lands  in  England  to  a  Scottish  charity,  bat 
admitting  of  English  personalty  being  bequeathed  to  be 
laid  out  in  lands  in  Scotland,  so  fa^r  as  is  consistent  with 
the  Scotch  law,  which  permits  the  destination  of  real  es- 
tate to  some  kinds  of  charity  (m).  It  has  been  held,  that 
the  circumstances  of  the  charity  being  Scotch,  and  that 
trustees  to  be  chosen  for  administering  it  are  to  be  Scotch- 
men, do  not  conclusively  shew  that  the  purchase  is  to  be 
of  lands  in  Scotland,  so  as  to  take  the  bequest  out  of  the 
statute  (n). 

So,  of  course,  a  bequest  of  money  to  be  laid  out  in 
lands  in  Ireland,  for  charitable  purposes,  will  be  good  (o), 
no  act  similar  to  the  English  Mortmain  Act  having  been 
passed  by  the  Irish  Legislature  before  the  union,  or  by 
the  Parliament  of  the  United  Kingdom  since  {p).  Nor  is 
there,  it  seems,  any  restrictive  or  prohibitory  law  of  this 
kind  in  the  British  colonies,  to  which  the  statute  has 
been  held  not  to  extend.  In  its  causes,  its  objects,  its 
provisions,  its  qualifications,  and  its  exceptions,  it  is  a 


{k)  See  2  Kee.  163. 

(/)  3  Ves.  322. 

(m)  OUphant  y.  Hendrie,  1  Bro. 
C.  C.  571 ;  Curtis  v.  Huttony  14Ves. 
536;  Mackintosh  v.  Toumsend,  16 
Ves.  330;  A.-G.  y.  Stewart,  2  ^er. 
143 ;  A.'0,  y.  MiUj  3  Russ.  328. 


(n)  A.-G.  y.  MiU,  3  Rtub.  328; 
S.  C.  on  appeal,  5  Bligh,  N.  S.  593. 

(o)  See  Campbea  y.  JBarl  of  Rod- 
nor,  1  Bro.  C.  C.  272. 

{p)  Baker  y.  Sitttm,  1  Kee.  234. 
See  also  A.-G.  y.  Power,  1  fiaU  & 
B.  154. 
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law  wholly  English,  calculated  for  the  puq)oses  of  local 
policy,  complicated  with  local  establishments,  and  inca- 
pable, without  great  incongruity  in  the  effect,  of  being 
transferred,  as  it  stands,  into  the  code  of  any  other 
country  {q). 

It  has  been  thought  that  the  statute  does  not  affect  Custom  of 

T        A 

the  custom  of  London,  by  virtue  of  which,  resident  free- 
men were  enabled  to  deyise  their  lands  in  mortmain; 
but  the  point  is  doubtful,  as  the  act  makes  no  saving  of 
local  customs.  At  all  events,  it  is  clear  that  the  custom 
applies  only  to  lands  in  London  (r). 

The  legislature  has,  in  several  instances,  relaxed  in  sututes  allow. 
favonr  of  particular  objects  the  restriction  on  disposing  of  a^oted  to  par- 
land  to  charitable  purposes.  Thus,  by  the  land  tax  re-  Sw. 
demption  act,  (42  Geo.  3,  c.  116,  s.  50,)  money  may,  by 
vnll  or  otherwise,  be  given  to  be  applied  in  the  redemption 
of  the  land  tax  on  hereditaments  settled  to  charitable  uses. 
So,  the  stat.  43  Geo.  3,  c.  107,  authorizes  the  devise  of 
lands  to  the  governors  of  Queen  Anne's  Bounty;  and 
again,  the  stat.  43  Geo.  3,  c.  108,  empowers  persons,  by 
will  executed  three  months  before  death,  to  devise  lands  not 
exceeding  five  acres,  or  goods  and  chattels  not  exceeding 
in  value  £500,  for  erecting,  rebuilding,  repairing,  purchas- 
ing, or  providing  any  church  or  chapel  where  the  liturgy 
of  the  Church  of  England  may  be  used,  or  any  mansion- 
house  for  the  residence  of  the  minister,  or  any  out-build- 
ings, offices,  churchyard,  or  glebe,  for  the  same  respec- 
tively ;  but  no  glebe,  containing  upwards  of  fifty  acres,  is 
to  be  augmented  above  one  acre(*).  The  Statute  of 
Mortmain  has  also  been  repealed  pro  tanto  in  favour  of 
the  British  Museum  (^),  the  Bath  Infirmary  (w),  Green- 

{q)  Per  Sir  W.  Grant^  M.  R.,  in  («)  See  also  55  Geo.  8,  c.  U7,and 

A.'O.  V.  Stewariy  2  Mer.  141.  58  Geo.  3,  c.  45,  s.  33. 

(r)  Middlam  t.  CcUQr,  4  Bro.  (0  See  stat.  5  Geo.  4,  c.  39. 

C.  C.  409,  («)  .10  Geo.  3,  c.  23.    See  Make- 
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Bequest  of  per- 
sonalty to  cha- 
ritable pur- 
poses not  re- 
strained. 


Such  bequests 
executed  cy 
presy  when. 


wich  Hospital  {a^)^  the  Foundling  (y)  and  St.  George's 
Hoispitals  {z)y  the  Royal  Naval  Asylum  (a),  the  Seaman's 
Hospital  Society  (i),  and  of  some  other  public  institu- 
tions (c). 

The  act  of  9th  Geo.  2,  leaves  the  disposition  of  person- 
alty, not  consisting  of  leaseholds  or  real  securities  or 
other  chattel  interests  in  land,  wholly  unrestrained,  ex- 
cept where  directed  to  be  invested  in  real  estate;  so 
that  with  this  qualification,  a  man  may  dispose  of  his 
whole  personal  estate  {d)  to  charitable  purposes,  capa- 
ble of  enduring  for  ever,  in  despite  of  the  claims  of  his 
nearest  kindred ;  and  dispositions  so  made  are  strongly 
favoured  in  point  of  construction  {e) ;  for  by  a  rule  pecu- 
liar to  gifts  of  this  nature,  if  the  donor  declare  his  inten- 
tion in  favour  of  charity  indefinitely,  without  any  specifi- 
cation of  objects,  or  in  favour  of  defined  objects,  which 
happen  to  fail,  from  whatever  cause ;  although,  in  such 
cases,  the  particular  mode  of  application  contemplated 
by  the  testator  is  uncertain  or  impracticable,  yet  the 
general  purpose  being  charity,  such  purpose  vdll,  notwith- 
standing the  indefiniteness  or  failure  of  its  immediate 
objects,  be  carried  into  effect.  Thus,  in  the  case  of 
a  gift  to  the  poor  in  general  (/),  or  to  charitable  uses  gene- 
rally (^),  or  for  the  advancement  of  religion,  expressed  in 


ham  Y.  HoopeTy  4  Bro.  C.  C.  163. 
The  Stat.  6  &  7  W.  4^  c.  70,  which 
authorizes  the  appropriation  of  land, 
not  exceeding  half  an  acre,  as  a  site 
for  the  erection  of  school-rooms  for 
the  education  of  poor  children,  (even 
notwithstanding  disabilities,)  does 
not  apply  to  dispositions  by  wiU. 
The  conveyances  are  required  to  be 
by  bargain  and  sale  enrolled. 

(x)  10  Geo.  4,  c.  25,  s.  37. 
(y)  11  Geo.  2,  c.  29. 
(0  4  Wm.4,  c.  38. 


(a)  51  Geo.  3,  c.  105. 

(&)  3  &  4  Wm.  4,  c.  9,  s.  1. 

(c)  See  Shelf.  Char.  Uses,  49. 

(d)  Arum.  Freem.  Ch.  Ca.  262 ; 
Baylis  v.  A.-O.,  2  Atk.  249 ;  De 
Ckuia  V.  De  PaSy  Amb.  22B;  S.Ci 
cit.  7  Yes.  76 ;  3  Madd.  384, 467. 

(e)  7  Ves.  490. 

(/)  A.'O.  V.  MatthewSy  2  Lev. 
167 ;  S.  C.  noHL  IHer  v.  Peacock^ 
Finch,  245 ;  A.-G.  v.  Batiec,  cit. 
Amb.  422. 

{g)  Clifford  Y.  FrancUy  2  Freem. 
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the  most  vague  and  indefinite  terms  (A) ;  or  to  such  cha-  qhaptke  i». 
ritable  uses  as  the  testator's  executor  shall  appoint,  and 
the  testator  revokes  the  appointment  of  the  executor  (i) ; 
or  to  such  charitable  uses  as  A.  shall  appoint,  and  A. 
dies  in  the  lifetime  of  the  testator  (A:),  or  neglects  or 
refuses  to  appoint  (/) ;  or  to  such  charitable  uses  as  the 
testator  himself  shall  appoint,  and  he  dies  without 
making  an  appointment  {m) ;  or  where  the  testator  makes 
a  disposition  in  favour  of  an  object  which  has  no  ex- 
istence (»),  or  which  is  void  in  law  (o),  or  has  become 
impossible  (p) ;  or  bequeaths  to  the  trustees  of  a  charity 
who  refuse  to  accept  (q) ;  or  to  a  particular  charity  by  a 
description  equally  applicable  to  more  than  one,  (and  it 
is  wholly  uncertain  which  was  intended  (r) ;)  in  these 
and  all  such  cases,  though  the  bequest  would,  upon  the 
ordinary  principles  which  govern  the  construction  of  tes- 
tamentary dispositions,  be  void  for  uncertainty,  yet  the 
purpose  being  charity,  the  Crovm  as  parens  patriae,  or  the 
Court  of  Chancery,  will  execute  it  cy  pres.  But  where 
the  testator's  object  is  sufficiently  defined,  and  is  capable 
of  being  carried  into  effect,  it  will  not  be  departed  from 
upon  a  notion  of  more  extended  utility  (s). 


Cli.  Ca.  330;  A.-G.  v.  fferridb, 
Amb.  712. 

(A)  Pcwenoouri  y.  Patoeneouri^ 
1  MoL  616. 

(i)  WhiU  r.  White,  1  Bro.  C.  C. 
12. 

(t)  Moggridge  v.  Thadewdl^  1 
Ve».  jun.  464 ;  3  Bio.  C.  C.  617 ; 
7  Yes.  36,  (in  this  case  and  in  MiJU 
T.  Farmer y  1  Mer.  55,  Lord  Eldon 
went  rery  fnlly  into  the  general 
doctrine;)  13  Yes.  416. 

(0  A.'G.  V.  Syderfin,  1  Yem. 
234 ;  S.  a  7  Yes.  43,  n. 

(w)  Fi«em.  Ch.  Ca.  261 ;  Mills 


V.  Farmer^  1  Mer.  55. 

(n)  A,'G.  V.  City  of  London,  3 
Bio.  C.  C.  171.  But  see  A.-G.  r. 
Oglander,  Id.  166. 

(o)  A,-G.  V.  Whonoood,  1  Yes, 
sen.  534;  De  Oogta  y.  De  Pas, 
Amb.  228;  2  Yes.  sen.  376;  2 
Swans.  487.  See  2  J.  &  W.  306,  n.; 
S.  C.  Gary  v.  Abbott,  7  Yes.  490. 
Bat  see  A.-G.  v.  Goulding,  2  Bro. 
C.  C.  428. 

(/>)  A.-G.  y.  Guise,  2  Yem.  266. 

{q)  A.'G.  V.  Andrew,  3  Yes.  633. 

(r)  Simon  v.  Barber,  5  Russ.  112. 

(*)  A.'G.  V.   Whitde^,  11  Yes. 
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CHAPTBR IX.        With  respect  to  the  particular  caaes  in  which  the 
Where  the        Crown,  and  those  in  which  the  Court  undertakes  this 

Crown  and 

where  the        offlcc,  the  distinction  seems  to  be,  that  where  the  be- 

Court  adminis-  •     <■         i        •  •  <• 

ten  charity,      quest  IS  Dj  the  intervention  of  trustees,  it  devolves  mpon 

the  Court ;  but  where  the  object  is  charity  without  a 
trust  interposed,  the  direction  must  be  by  the  sign 
manual  of  the  Sovereign.  In  a  modem  case  (<),  where 
there  was  a  bequest  to  a  voluntary  charitable  society,  which 
existed  when  the  will  was  made,  and  also  at  the  death  of 
the  testator,  but  was  dissolved  before  his  assets  conld 
be  administered,  it  was  held  that  the  execution  devolved 
on  the  Court.  Both  the  Crown  and  the  Court,  how- 
ever, in  the  exercise  of  their  discretion,  alike  act  upon 
the  principle  of  adhering  as  closely  as  possible  to  the 
spirit  of  the  donor's  expressed  or  presumed  intention. 
Where  the  Where  a  pecuniary  legacy  is  bequeathed  absolutely  to 

levies  to  T^  a  corporatiou  existing  for  only  charitable  purposes,  the 
a  scheme.    '^  Court   will   direct  payment,   vdthout  requiring  that  a 

scheme  be  settled  by  the  Master  for  its  appropriation  (m). 
And  the  same  rule  obtains  where  a  legacy  is  given  to  the 
treasurer  or  other  officer  of  a  charitable  institution, 
though  not  a  corporation,  to  become  part  of  the  general 
funds  of  that  institution  (<r).  But  where  the  legacy  is  to 
be  applied,  not  as  part  of  the  general  funds  of  the  m- 
stitution,  but  for  certain  permanent  charitable  trusts, 
which  the  testator  has  pointed  out,  the  Court  vrill  take 
upon  itself  to  insure  the  accomplishment  of  the  testator  s 
object,  by  referring  it  to  the  Master  to  settle  a  scheme  (y). 
It  seems  that  the  Court  of  Chancery  discourages  the  in- 
vestment of  the  funds  of  a  charity  in  the  purchase  of 
land,  under  the  2nd  section  of  the  statute  9  Geo.  2  (z). 

241 ;    and  see  A.-O.  v.  Oxford,  1  A.-G.,  3  Russ.  142. 

Bro.  C.  C.  444,  n.  (ar)  See   WeObeicved  r.  Jones,  1 

(t)  Hester  y.  TW^o,  5  Russ.  113.  Sim.  &  Stu.  43. 

(tt)  Society  for  the  Propagation         (y)  lb. 
of  the  Gospel  in  Foreign  Parte  v.         (xr)  A.-G.  v.  WiUon,  2  Kee.  083. 
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It  remains  only  to  be  noticed,  that  the  cy  pres  doctrine   chapt«»tx. 
does  not  apply  to  bequests  which  are  invalidated  by  the  ^J^pJ^**^^™® 
statute  in  question.     Not  only,  therefore,  is  a  bequest  of  ^^^^^^ 
money  to  be  laid  out  in  land  not  executed  cy  pres,  i.  e.  ^'  ^^• 
applied  to  an  allowed  charitable  purpose,  (as  a  bequest 
which  is  illegal  on  some  other  grounds  would  be  exe- 
cuted (a);)   but  it  has  even  been  held,  that  an  express 
clause,  importing  that  in  case  the  charity  could  not  by  law 
take  effect  in  the  manner  expressed,  the  trustees  should 
dispose  of  the  property  to  such  charitable  uses  as  should 
be  as  near  to  the  intention  before  expreaaed  aa  might  be, 
and  the  laws  of  the  land  would  permit,  did  not  authorize 
the  Court  to  apply  it  to  a  valid  charitable  purpose  {b). 


Section  II. 

Rule  against  Perpetuities. 

The  necessity  of  imposing  some  restraint  on  the  power 
of  protracting  the  acquisition  of  the  absolute  interest  in, 
or  dominion  over  property,  will  be  obvious,  if  we  consider, 
for  a  moment,  what  would  be  the  state  of  a  community 
in  which  a  considerable  proportion  of  the  land  and  capital 
was  locked  up.  That  firee  and  active  circulation  of  pro-  poiicyofmie 
perty,  which  is  one  of  the  springs  as  well  as  the  conse-  J§S^!  ^'^" 
quences  of  commerce,  would  be  obstructed ;  the  improve- 
ment of  land  checked ;  its  acquisition  rendered  difficult ; 
the  capital  of  the  country  gradually  withdrawn  from 
trade ;  and  the  incentives  to  exertion  in  every  branch  of 
industry   diminished.     Indeed,   such   a  state   of  things 

(a)  Cory  T.  AliboUy  7  Ves.  490.         207.    Observe  aim  the  exduuon  of 
\h)  A.'G.  V.   Tyndall,  2  Eden,     the  cy  pres  doctnae,  2  J.  &  W.  270. 
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Origin  of  the 
role. 


Perpetuitiesi 
how  regarded 
by  the  early 
judges. 


would  be  utterly  inconsistent  with  national  prosperity; 
and  those  restrictions,  which  were  intended  by  the  donors 
to  guard  the  objects  of  their  bounty  against  the  effects  of 
their  own  improvidence,  or  originated  in  more  exception- 
able motives  (c),  would  be  baneful  to  all.  It  was  soon 
perceived,  therefore,  that  when  increased  facilities  were 
given  to  the  alienation  of  property,  and  modes  of  disi>o- 
sition  unknown  to  the  common  law  arose,  from  the  intro- 
duction of  springing  uses  and  executory  devises,  which  no 
act  of  the  owner  of  the  preceding  estate  could  defeat,  it 
was  necessary  to  confine  the  power  of  creating  these  in- 
terests within  such  limits  as  would  be  adequate  to  the 
exigencies  of  families,  without  transgressing  the  bounds 
prescribed  by  a  sound  public  policy.  This  was  effected, 
not  by  legislative  interference,  but  by  the  courts  of  judi- 
cature, who,  in  this  instance,  appear  to  have  trodden  very 
closely  on  the  line  which  divides  the  judicial  from  the 
legislative  functions.  ^ 

The  early  judges  had  an. extreme  repugnance  to  every 
disposition  of  property  that  savoured  of  a  perpetuity,  but 
the  expressions  which  occasionally  fell  from  them,  de- 
monstrative of  this  feeling,  did  not  afford  a  specific  defi- 
nition of  the  monster  which  the  law  was  stated  to  ''  ab- 
hor." The  effect,  however,  was  to  throw  such  a  general 
suspicion  over  all  executory  limitations,  as  to  render  the 
validity  of  every  gift  of  this  nature  questionable,  until  it  had 
been  the  subject  of  adjudication.  The  onus  probandi  (so 
to  speak)  was  regarded  as  lying  on  those  who  had  to  sustain 
the  future  gift ;  and  the  course  which  the  decisions  have 


(c)  Perhaps  these  restrictions  most 
frequently  spring  from  the  desire  to 
exert  a  posthumous  control  over 
that  which  can  be  no  longer  enjoy- 
ed.   "  Te  teneam  moriens,"  is  the 


dying  lord's  apostrophe  to  his  ma- 
nor, for  which  he  is  forging  these 
fetters,  that  seem,  by  restricting  the 
dominion  of  others,  to  extend  his 


own. 
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taken,  has  been  to  affirm  the  validity  of  one  executory 
disposition  after  another,  nntil  the  rule  has  settled  down 
to  an  analogy  to  the  ordinary  limitations  in  strict  settle- 
ment, i.  e.  to  the  allowance  of  a  life  or  any  number  of 
Jives  in  being,  and  twenty-one  years  afterwards  (rf). 

But  though  the  new  modifications  of  estate   conse-  Period  for 

which  the  veat- 

quential  on  the  introduction  of  uses,  first  drew  atten-  ing  of  estates 
tion  to  the  necessity  of  imposing  some  restraint  of  this  pended. 
nature,  they  did  not  wholly  create  that  necessity;  for,  if 
uses  had  never  existed,  some  such  restriction  would  have 
been  requisite  on  executory  and  future  interests  in  per- 
sonal estate,  analogous  to  that  rule  of  the  common  law 
concerning  remainders,  which  precluded  (and  still  pre- 
cludes) the  giving  to  an  unborn  person  an  estate  for  life, 
with  remainder  to  his  issue  (e),  or,  as  it  was  rather 
quaintly  expressed,  the  creating  of  a  possibility  upon  a 
possibility. 

For  a  long  time  (/),  it  was  an  undetermined  point,  a  life  or  Htc* 

_  .  !;  1.1  *"  ^vngf  and 

whether  the  period  of  twenty-one  years,  which  a  testator  twenty-one 
or  settlor  was  permitted  to  add  to  a  life  or  lives  in  being, 
was  an  absolute  term,  or  was  intended  merely  to  afford 
an  opportunity  of  postponing  the  interest  of  an  unborn 
object  of  gift  until  his  or  her  majority.  This  question, 
after  much  discussion,  was  finally  set  at  rest  in  the  case 
of  Cadell  v.  Palmer  (^),  in  which  the  House  of  Lords  de- 


(cf)    In  the  writer's    edition  of 

PoweU  on  Devises  { vol.  i.  p.  389,  n.,) 

the  progress  of  this  rule  was  fully 

traced,  its  actual  limit  heing  then 

under  discussion ;  but,  now  that  aU 

controversy  on  the  subject  has  been 

closed  by  the  case  of  Cktdell  v.  Pal" 

mer^  the  inquiry  into  the  origin  and 

history  of  the  doctrine  has  lost  its 

practical  interest,  and  it  has  been 

omitted  in  the  present  treatise  the 

less  reluctantly,  as  a  detailed  state- 


ment of  all  the  early  cases  may  be 
found  in  Mr.  Feame's  well-known 
treatise  on  Contingent  Remainders. 

(«)  Samermlle  v.  Lethbridge^  6 
Dum.  &  East,  213 ;  Beard  y.  JVegt- 
catty  5  Taunt.  393 ;  Hayes  y.  Hayes, 
4  Russ.  311;  but  see  post,  239. 

(/)  See  Beard  v.  Western,  5 
Taunt.  395 ;  5  B.  &  Aid.  801 ;  1 
Turn.  &  Russ.  25,  S.  C. 

(jSf)  7  Bligh,  N.  S.  202. 
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CHAFTBE IX.   cldcd  ill  faYOOT  of  an  executory  limitation  in  the  will  of 
Mr.  Heniy  Bengough»  of  Bristol,  to  take  effect  at  the  period 
of  twenty  years  after  lives  in  being.     Mr.  Baron  Bayley^ 
after  an  elaborate  examination  of  the  authorities,  declared 
the  unanimous  opinion  of  the  Judges  to  be,  that  the  true 
Term  of  twen-    limit  of  the  Tulc  agaiust  perpetuities  was  ^^  a  life  or  lives 
io^\b8oiute^  in  beingy  and  twenty^one  jfearSy  taithaut  reference   to  tkt 
iJ' reference  to    infancy  of  any  person  whatever.''      This  important  case 
"'^*  however,  would  still  have  left  a  subject  for  controversy, 

if  the  House  had  contented  itself  with  simply  adjudicatinj; 
in  the  case  before  it ;  but,  with  a  laudable  anxiety  to  close 
the  door  to  all  future  discussion,  it  was  proposed  to  the 
Judges  to  consider,  whether  a  limitation  by  way  of  exe- 
cutory devise  is  void  as  too  remote,  or  otherwise,  if  it  is 
not  to  take  effect  until  after  the  determination  of  a  li£s  or 
lives  in  being,  and  upon  the  expiration  of  a  term  of 
twenty-one  years  afterwards,  together  with  iJie  number  of 
months  equal  to  the  ordinary  or  longest  period  of  gestation  ; 
but  the  whole  of  such  years  and  months  to  be  taken  as  a 
term  in  gross,  and  without  reference  to  the  infancy  of  any 
person  whatever,  bom  or  en  ventre  sa  mere.     The  Judges 
declared  their  tmanimous  opinion  on  this  point  to  be, 
that  such  a  limitation  would  be  void  as  too  remote, 
they  considering  twenty-one  years  as  the  limit,  and  the 
period  of  gestation  to  be  allowed  in  those  cases  onfyy  m 
which  the  gestation  emsts. 
Allowance  of         A  possiblc  addition  of  the  period  of  gestation  to  a  life 
Son.   °  *****"  and  twenty-one  years,  occurs  in  the  ordinary  case  of  a  de- 
vise or  bequest  to  A.  (a  person  of  the  male  sex,)  for  life, 
and  after  his  death,  to  such  of  his  children  as  shall  attain 
the  age  of  twenty-one  years,  or,  indeed,  in  the  case  of  a 
devise  or  bequest  simply  to  the  children  of  A.  (a  male,) 
who  shall  attain  majority,  though  not  preceded  by  a  life 
interest ;    in  either   case  A.   may  die  leaving  a  wife 
enceinte,  and^  as  such  child  would  not  acquire  a  vested 
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interest  until  his  majority,  the  vesting  wonld  be  postponed 
nntil  the  period  of  twenty-one  years  beyond  a  life  in  being, 
with  the  addition,  it  might  be,  of  nine  or  ten  months ; 
and  if,  to  either  of  these  supposititious  cases,  we  add  the 
circumstance  that  A.  the  parent,  were  (as  of  course  he 
might  be)  an  infant  en  ventre  sa  mere  at  the  testator's 
decease,  there  would  be  gained  a  double  period  for  gest- 
ation, (namely,)  one  at  the  conmiencement,  and  another 
at  an  intermediate  part  of  the  period  of  postponement. 
To  treat  the  period  of  gestation,  however,  as  an  adjunct  to 
the  lives,  is  not,  perhaps  quite  correct.  It  seems  more 
proper  to  say  that  the  rule  of  law  admits  of  the  absolute 
ownership  being  suspended  for  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  and  that  for  the  purposes  of 
the  rule,  a  child  en  ventre  sa  mere  is  considered  as  a  life 
in  being. 

To  the  test  of  the  rule,  thus  propounded  and  settled  by 
the  highest  judicial  authority,  every  gift  of  real  or  personal 
estate,  by  will  or  otherwise,  must  be  brought.     The  appli-  An  executory  " 

,       devise  to  ariae 

cation  of  such  test  instantly  shews  that  an  executory  limit-  on  an  indefinite 

failure  of  itBuOf 

ation  to  arise  on  an  indefinite  failure  of  issue,  of  any  person  void, 
living  or  dead,  is  void  for  remoteness  {h) ;  though  it  is  to 
be  observed  that  in  this  and  all  other  cases,  if  the  execu- 
tory devise  is  subsequent  to  an  estate  tail,  it  will  be  good,  — nnicas  cn- 

,  grafted  on  an 

because  the  power  which  resides  in  the  owner  of  that  es-  esute  tau. 
tate  to  destroy  all  posterior  limitations,  executory  as 
well  as  vested,  by  means  of  an  enrolled  conveyance,  (now 
substituted  for  a  common  recovery,)  takes  the  case  out  of 
the  mischief  of,  and  consequently  out  of  the  rule  against, 
perpetuities  (i).  Thus,  if  a  person,  by  deed  or  will,  cre- 
ates an  estate  tail,  and  annexes  to  it  a  proviso  divest- 

( A)  Badger  t.  Lipyd,  1  Salk.  282  ;  26,  s.  29,  as  to  wills  made  since 

Moore  v.  Parker^  1  Lord  Raym.  37  ;  1837. 

XcH^  LaneAorough  y.  Fox^  Forrest,         (t)    Gulliver  t.  Ashby,  4  Burr. 

262;  but  remember  stat.  1  Vict.  c.  1929. 
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whether  ulte- 
rior or  prece- 
dent to  estate 
taU. 


ing  the  estate  in  favour  of  another,  in  case  the  devisee, 
or  his  issue  in  tail,  should  at  any  time  thereafter  neglect 
to  assume  the  name  and  wear  the  arms  of  the  testator ; 
or  in  case  another  property  should  at  any  future  time  de- 
volve to  him  or  them,  or  on  any  other  such  event,  this 
executory  limitation,  though  it  would  have  been  clearly 
void  if  engrafted  on  an  estate  in  fee-simple,  is  good  as 
applied  to  an  estate  tail  {k). 

A  term  of  years,  (like  any  other  estate,)  may  be  made 
expectant  by  way  of  remainder  on  an  estate  tail;  but 
sometimes  it  happens  that  the  term  is  so  limited  as  to 
render  it  hard  to  say  whether  it  is  ulterior,  or  precedent  to 
the  estate  tail.  If  the  term  is  precedent  to  the  estate  tail, 
of  course  it  cannot  be  defeated  by  the  acts  of  the  tenwt 
in  tail  (/) ;  and  in  such  case,  if  the  trusts  of  the  term  are 
not  to  arise  until  the  failure  of  issue  under  the  entail,  those 
trusts  are  necessarily  void.  As,  in  the  recent  case  of  Case  t. 
Drosier  (m),  where  a  testator  devised  his  estates  at  M.  sua^ 
T.  to  trustees  for  500  years,  upon  the  trusts  after  declared 
and  he  then  devised  the  M.  estate,  subject  to  the  term,  t( 
A.  for  life,  with  remainder  to  his  sons  and  daughters  in 
tail,  in  strict  settlement,  in  the  usual  manner,  with  remain- 
der to  B.  and  his  sons  and  daughters  in  like  maimer.  He 
then  devised  the  T.  estate  in  a  similar  manner,  mutatl 
mutandis.  And  the  testator  declared  the  trusts  of  tk 
term  of  500  years  to  be,  for  the  purpose  (among  others) 
of  raising  portions  for  two  grand-daughters,  payable  at 
twenty-one,  and  further  portions^  in  case  either  A.  or  B. 
should  die  without  issue^  and  all  which  were  to  sink  in 
case  they  died  under  age  and  unmarried.  Lord  Langdide^ 
M.  R.,  thought  that  the  words  "  without  issue,"  meant, 


(Jc)  Nicholls  V.  Sheffield,  2  Bro. 
C.  C.  216  ;  Carr  v.  Earl  ofErroll^  6 
East,  58 ;  Earl  of  Scarborough  y. 
Doe  d.  Savile^  3  Adol.  &  EU.  897. 


(/)  Eales  y.  Conn,  4  Sim.  65. 

(m)  2Kee.  764.  And  see  Hayes's 
lutrod.  yol.  1,  p.  135;  yol.  2,  p. 
170,  n.,  5th  ed. 
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without  issue,  being  objects  of  the  prior  limitations;  but 
as  this  might  be  a  remote  event,  and  as  there  were  no 
means  by  which  the  charges  would  be  barred,  the  trusts 
could  not  be  supported.  "  They  depend,"  his  Lordship 
observed,  **  on  a  term,  and  that  term  is  precedent  to  the 
estates  taU,  so  that  after  a  recovery  [qu.  a  disentailing  as- 
surance ?]  by  a  tenant  in  tail,  there  would  remain  a  term 
and  a  trust  to  be  performed ;  a  trust  which  could  not  be 
defeated,  and  a  term  which  cannot  be  destroyed." 

The  question,  whether  an  executory  limitation  was  Executory  u- 
precedent  or  subsequent  to  an  estate  tail,  was  much  dis-  ther  precedent 
cussed  in  the  case  of  Doe  d.  Lumley  v.  Earl  of  Scar^  ^^  raDiequen . 
borough  (n),  where  lands  were  devised  to  A.  for  life, 
with  remainder  to  his  first  and  other  sons  in  tail,  re- 
mainders over,  with  a  proviso,  that  if  the  earldom  of  S. 
should  descend  upon  A.  or  any  of  his  sons,  within  the  pe- 
riod of  certain  lives,  or  within  the  term  of  twenty-one 
years  after  the  decease  of  the  survivor,  his  or  their  es- 
tate should  cease,  and  the  lands  remain  over  as  if  he  or 
they  were  dead  without  issue.  The  eldest  son  of  A.  suf- 
fered a  common  recovery,  and  A.  joined  in  the  convey- 
ance for  the  purpose  of  making  a  tenant  to  the  praecipe. 
The  earldom  afterwards  devolved  upon  A.  It  was  held 
in  the  Exchequer  Chamber  (o),  (reversing  a  decision  in  B. 
R.)  that  the  executory  limitation  was  barred ;  the  Court 
being  of  opinion,  that  this  was  a  mere  proviso  for  the 
cesser  of  the  old  estates  created  by  the  will  to  which  it 
applied,  so  as  to  accelerate  and  let  in  the  enjoyment  of 
the  remainders  over,  and  not  (as  had  been  considered  in 
the  Court  below)  the  creation  of  any  new  estate.  The 
Judges  of  the  Queen's  Bench  were  of  opinion  that  the 
proviso  operated,  not  by  way  of  determining  or  defeating 

(n)  3  Adol.  &  £U.  2 ;  /^.  C.  4  Nev.  &  M.  724.  (o)  3  Adol.  &  EU.  897. 
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the  estate  tail  of  the  aon  of  A.,  but  antecedently  to  that 
estate,  by  preventing  the  estate  tail  from  ever  taking  effect; 
and  that  the  persons  entitled  in  remainder,  had  two  dis- 
tinct estates,  one  of  which  was  antecedent,  and  the  other 
posterior  to  the  estate  tail,  and,  consequently,  that  the 
former  could  not  be  affected  by  the  recovery. 
Whether  a  re-        The  Same  species  of  reasoning  by  which  a  remain- 

mainder,  which  ,.      .        . 

18  destructible,    dcr  Or  an  cxccutory  Imiitation,  to  anse  on  the  deter- 
lemoteness.       minatiou  of  an  estate  tail,  is  supported,  might  seem  to 

apply  to  a  contingent  remainder,  which  is  liable  to  be  de- 
stroyed by  the  act  of  the  owner  of  the  preceding  estate 
of  freehold,  no  estate  being  interposed  for  its  preserra- 
tion ;  but  the  writer  is  not  aware  of  any  authority  for 
the  application  of  the  doctrine  to  such  cases*     If,  there- 
fore, freehold  lands,  of  which  the  legal  inheritance  is  in  the 
testator,  be  devised  to  A.  for  life,  with  remainder  to  his 
eldest  son  who  should  be  living  at  his  decease,  for  lif^ 
with  remainder  in  fee  to  the  children  of  such  eldest  son 
who  should  be  living  at  his  (the  son's)  decease ;  although 
A.  in  his  lifetime  might  destroy  all  the  remainders,  and 
the  eldest  son,  after  his  (A.'s)  decease,  might  destroy  the 
ultimate  remainder  in  fee  devised  to  his  children,  without 
being  amenable  either  at  law  or  in  equity  to  the  persons 
whose   estates  are  thus    destroyed,    such   ultimate  re- 
mainder would,  nevertheless,  it  is  conceived,  be  void  for 
remoteness,  on  the  ground,  that  the  destruction  in  these 
cases,  is  effected  by  what  the  law  calls  a  tortious  or 
wrongful  act,  (though  it  is  a  wrong  without  a  remedy,) 
the  perpetration  of  which  is  not  to  be  presumed. 
MoBtfreqaent*       The  most    frcqucut    instaucos  of   the    transgression 
(Les  of  remote  of  the  rulc  against  perpetuities,  occur  in  devises  or  be- 
^  '  quests  to  classes,  comprising  either  individuals  who  may 

not  come  into  existence  at  all  during  a  life  of  being, 
and  twenty-one  years  afterwards,  or  persons  who  may 
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not  be  in  esse  at  the  death  of  the  testator,  and  the  chaptbriz. 
Testing  of  whose  shares  is  postponed  beyond  majority. 
In  the  former  case,  the  rule  is  fatally  violated,  even 
though  the  gift  to  the  unborn  objects  is  so  framed  as  to 
confer  on  them  vested  interests  immediately  on  their 
birth. 
An  example  of  the  latter  kind  is  supplied  by  the  case  Gift"  to  an  nn. 

born  class,  to 

of  a  gift  to  a  person  for  life,  and  after  his  decease  to  yest  after  ma. 

his  or  her  children  who  may  happen  to  attain  a  specified 

age  subsequent  to  majority ;  such  a  gift,  as  it  would  let 

m  objects  bom  after  tlie  death  of  the  testator,  and  the 

vesting  of  whose  shares  might  be  postponed  for  more 

than  twenty-one  years  after  the  decease  of  the  tenant 

for  life,  is  (unless  in  the  single  case  presently  noticed,) 

necessarily  void  for  remoteness.     The  books  are  replete 

with  <»fiC8  of  attempted  gifts  of  this  nature,  of  which  we 

have  a  very  simple  illustration  in  the  recent  case  of  Newman 

V.  Newman  (p),  where  a  testator  devised  his  freehold  estate  Devise  to  chii- 

i»  L     it      •%•»  !!•         i«i  drenof  A.,  who 

to  his  son  A.  for  life,  and  after  his  decease,  to  trustees,  shau  attain 
who  were  directed  to  sell  and  apply  the  proceeds  of  the  wW.  ^  °"' 
sale,  in  trust  for  all  his  grandchildren,  (the  children  of 
four  children  named  in  the  will,)  who  should  attain  the 
age  of  twenty-four  years,  equally  to  be  divided  among 
his  grandchildren  attaining  such  age ;  Sir  L.  ShadweU^ 
V.  C,  without  hesitation,  held  that  the  trust  for  the 
grandchildren  was  void  for  remoteness. 

So,  in  the  case  of  Vawdry  v.  Geddes  {q)y  where  a  testa- 
trix bequeathed  the  produce  of  her  residuary  estate  in  trust 
for  her  four  sisters  for  their  natural  lives,  and  directed, 
that,   on  their  decease,  the  interest  of  their  respective 

(/>)    ^*  C'  1  ^^^^9  ^^^*  ^^  Y.Pf-Uchardyl  Ruas.  213;  (but,  as 

Joum.  vol.  8,  N.  S.  054.  to  this  case,  see  9  Adol.  &  £11. 695 ;) 

(q)  1  Roas.  &  My.  208.  See  ako  Judd  y.  Judd,  3  Sim.  526. 
Z;Ml«T.AMMiw,2Her.383;  BitU 
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shares  should,  at  the  discretion  of  her  executors,  be  applied 
in  the  maintenance  and  education,  or  accumulate  for  the 
benefit  of  the  children  of  each  of  her  sisters  so  dying, 
until  they  should  severally  attain  the  age  of  twenty-two 
years ;  and,  upon  any  of  their  attainment  to  that  age, 
they  should  be  entitled  to  their  mother's  share  of  the 
principal;  with  limitations  over  in  case  of  their  dying 
under  that  age.  It  was  attempted  to  support  the  be- 
quest upon  two  grounds : — 1st.  That  the  children  of  the 
sisters  took  vested  interests  at  their  birth,  subject  to  the 
contingency  of  being  divested  in  the  event  of  death  under 
twenty-two  years  of  age ;  2ndly.  That  the  bequest  was 
to  be  confined  to  children  in  esse  at  the  death  of  the 
testatrix ;  but  Sir  J.  Leach^  M .  R.,  negatived  both  these 
grounds,  his  Honor  being  of  opinion,  that  the  vesting 
was  postponed  to  the  age  of  twenty-two,  and  that  the 
bequest  let  in  all  the  children  bom  before  or  after  the 
death  of  the  testatrix,  and,  consequently,  that  the  trust 
for  the  children  was  too  remote  and  void. 

It  will  be  perceived,  that  if  in  this  case  any  of  the  testa- 
trix's sisters  had  died,  leaving  a  child  less  than  a  year  old, 
the  share  of  such  child  would  not  have  vested  until  more 
than  twenty-one  years  after  the  mother's  decease,  and, 
consequently,  not  until  after  the  period  allowed  by  the 
rule  of  law. 
Gift  to  cbUdren       So,  in  the  rcccut  case  of  Dodd  v.  Wake  (r),  where  a 
shall  attain       tcstator  bequeathed  a  sum  of  £3000  unto  and  amongst 
▼okL    ^^'      the  children  of  his  daughter  M.  M.,  the  wife  of  6.,  "  who 

shall  be  living  at  the  time  the  eldest  shall  live  to  attain 
the  age  of  twenty-four  years,  and  the  issue  of  such  of 
the  children  of  his  said  daughter,  as  may  then  happen 
to  be  dead  leaving  issue,"  per  stirpes  and  not  per  capita, 
as  tenants  in  common,  and  to  be  paid  when  and  as 
they  should   attain    twenty-four,    but  without   interest 

(r)  8  Sim.  616. 
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in  the  meantime.     M.  M.  had  three  children  living  at 

the  testator's  death ;  hnt  the  question  was,  whether  the 
bequest  was  not  void  for  remoteness,  inasmuch  as  all 
these  children  might  die  under  twenty-four,  and  then  the 
legacy  could  not  vest  in  any  child,  until  the  expiration 
of  twenty-four  years  and  upwards  after  the  testator's 
decease  (s).  Sir  L.  ShadweU  said — "  The  testator  ap- 
pears clearly  to  have  intended,  that  only  those  children 
of  his  daughter  should  take,  who  should  be  alive,  when 
the  eldest  child  for  the  time  being  should  attain  the  age 
of  twenty-four,  and,  therefore,  the  bequest  is  void  for  re- 
moteness." 

It  is  proper  to  remark,  that,  in  the  class  of  cases  under  Distinctioii  in 

regard  to  re- 

coDsideration,  a  limitation  which  would,  as  an  executory  mainden. 
devise,  be  void  for  remoteness,  may  be  good  as  a  con- 
tingent remainder,  on  account  of  the  necessity  which  the 
rules  applicable  to  contingent  remainders  impose,  of  its 
vesting,  if  at  all,  at  the  instant  of  the  determination  of 
the  preceding  estate  for  life.  Such  an  estate,  therefore,  if 
limited  to  a  person  who  was  in  existence  at  the  death  of 


(#)  This  reasoning  seems  rather 
to  give  some  countenance  to  the  no- 
tion, that  in  deciding  on  the  validity 
of  sach  a  bequest,  (i.  e.  a  bequest  to 
children  as  a  class,)  the  state  of 
erents  ai  the  death  of  the  tegtaior 
is  to  be  looked  at,  that  being  the 
period  of  ascertaining  the  objects; 
and,  that  if  there  is,  according  to 
those  events,  no  possibility  of  an 
addition  being  made  to  the  class, 
(as  in  the  case  of  a  gift  to  the  chil- 
dren of  A.  who  shall  attain  the  age 
of  twenty-five,  and  A.  happens  to 
die  in  the  testator^s  lifetime,)  the 
devise  would  be  good.  At  one  pe- 
riod, the  writer  was  rather  inclined 


to  the  adoption  of  this  hypothesis.  Whether  state 
(seelOJarm.  Conv.  54;)  but  sub-  ^^h^^tMta- 
sequent  consideration  has  induced  tor  can  infla- 

him  to   doubt    its  soundness.      It  «ncethecon- 

fltracbon  m 
certamly  would  not  be  safe  to  con-  certain  cases. 

sider  the  case  in  the  text,  as  sup- 
porting any  such  doctrine.  It  seems, 
according  to  the  principle  of  the 
general  current  of  the  authorities, 
to  be  the  better  conclusion,  that  in 
order  to  establish  the  invalidity  of 
a  bequest,  whether  to  a  class  or  an 
individual,  it  is  sufficient  to  shew 
that  events  might  have  occurred 
subsequently  to  the  date  of  the  vnlly 
which  would  have  let  in  objects  be« 
yond  the  perpetuity  line. 
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the  testator,  necessarily  restricts  the  devise  within  proper 
bounds.  Thus,  if  lands,  of  which  the  testator  had  the 
legal  inheritance,  be  devised  to  A.  for  life,  with  re- 
mainder in  fee  to  the  children  of  A.,  who  shall  attain 
the  age  of  twenty-two,  the  devise  in  remainder  will  be 
good,  because,  if,  at  the  decease  of  A.,  no  child  has  attained 
the  vesting  age,  the  remainder  will  fail  under  the  doc- 
trine in  question  (t) ;  and  if  any  child  has  attained  that 
age,  the  devise  will  take  effect  in  favour  of  such  child, 
to  the  exclusion  of  any  child  or  children  afterwards  at- 
taining the  prescribed  age. 

Where  the  vesting  of  a  gift  to  unborn  persons,  is  post- 
poned for  a  fixed  term  exceeding  twenty-one  years,  the 
gift  is  unquestionably  void,  although  not  preceded  by  a 
life ;  for  the  fact  of  a  testator  not  having  availed  himself 
of  the  allowance  of  a  life,  does  not  enable  him  to  ta^e 
a  larger  number  of  years.  In  such  a  case,  it  will  be  ob- 
served, the  effect  is  precisely  the  same  as  if  the  vesting  of 
the  shares  of  such  unborn  persons  had  been  protracted 
beyond  majority,  since  the  objects  who  happen  to  (as  all 
may)  be  bom  more  than  twenty-one  years  before  the 
vesting,  are  of  course  past  their  majority  when  such 
vesting  takes  place.  Thus,  in  the  case  of  Palmer  v. 
Holford  (m),  where  a  testator  bequeathed  £2500  Bank 
Stock,  upon  trust  to  raise  an  accumulated  fund,  aad 
to  transfer  such  fund  unto  all  and  every  the  child  and 
children  of  his  son  C.  T.  H.,  who  should  be  living  at  the 
expiration  of  twenty-eight  years,  to  be  computed  firom 
the  testator's  decease,  except  an  eldest  or  only  son ;  and, 
in  case  no  such  child  should  then  be  living,  then  to  the 
children  then  living  of  J.  S.,  another  son ;  and  in  default  of 
such  child,  to  J.  S.,  if  living,  and  so  on  to  the  children 
of  two  daughters  whom  he  named,  with  the  like  substitn- 

(0  See  Fearn.  Cent.  R.  4.  (»)  4  Rnas.  403. 
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tion  of  those  daughters. — Sir  J.  Leachy  M.R. — "  The  ex-  chapter  ix. 
pressed  intention  of  the  testator  is,  that  all  the  children 
of  his  son  C.  T.  H.,  other  than  an  eldest  son,  should 
take,  who  were  living  at  the  expiration  of  twenty-eight 
years,  and  that  no  person  should  take  before  that  period. 
If  C.  T.  H.  had  such  children  bom  to  him  at  any  time 
within  seven  years  from  the  testator's  death,  then  the 
vesting  of  the  interests  of  such  children,  who  were 
unborn  at  the  death  of  the  testator,  would  have  been 
suspended  for  more  than  twenty-one  years ;  and  the  gift, 
therefore,  is  too  remote  and  void ;  and  the  gifts  over  not 
being  to  take  effect  until  after  the  same  period,  which  is 
too  remote,  are  necessarily  void  also  (a?)." 

The  principle  of  this  case  clearly  would  apply  where 
any,  the  most  inconsiderable,  addition  was  made  to  the 
term  of  twenty-one  years ;  therefore,  a  devise  to  such  of 
the  grandchildren  of  the  testator  as  should  be  living  at 
the  expiration  of  twenty-one  years  and  one  day  from  the 
testator*s  decease,  would  clearly  be  void. 

It  is  to  be  observed,  that  where  a  gift  to  a  class  ex-  Gift  originaUy 
tends  to  objects  too  remote,  the  fact  that  some  of  the  ob-  dated'by  Inbee. 
jects  eventually  composing  the  class,  were  actually  bom  **'**"*  *^^*"*'' 
-within  the  period  allowed  by  the  rale  of  law,  will  not 
render  the  gift  valid,  quoad  those  objects.     Thus  in  the 
case  of  Leake  v.  Mobiruon  (y),  where  certain  stock  and 
monies  were  bequeathed  to  W.  R.  R.  for  life,  and  after 
his  decease,  to  the  child  or  children  of  the  said  W.  R.  R. 
who,  being  a  son  or  sons,  should  attain  the  age  of  twenty^ 


(x)  It  will  be  perceived  that  his  at  tlie  expiration  of  the  twenty-   Obsenratioii  on 

Honor  pronounced  all  the  bequestA  eight  years,  which  necessarily  con-  f^^^^  ^'       " 

over,    without   distinction,    to   be  fined  it  to  a  life  in  being, 
void  ;  though  one  of  those  bequests  (y)  2  Mer.  363.    See  also  Bull  v. 

was  to  the  son  himself,  subject  to  Pritchardy  1  Russ.  213. 
the  contingency  of  his  being  alive 
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five^  or  being  a  daughter  or  daughters,  attain  that  age,  or 
be  married  with  consent ;  and  in  case  the  said  W.  R.  R. 
should  happen  to  die  without  leaving  issue  living  at  the  time 
of  his  decease,  or  leaving  such,  they  should  all  die  before 
any  of  them  should  attain  twenty-five,  if  sons,  and  if  daugh- 
ters, before  they  should  attain  such  age,  or  be  married  as 
aforesaid,  then  to  the  brothers  and  sisters  of  the  said 
W.  R.  R.,  on  their  attaining  twenty-five,  if  a  brother  or 
brothers,  and  if  a  sister  or  sisters,  on  such  age  or  mar- 
Gift  to  a  class    riagc  as  aforesaid.     It  appeared  that  five  of  the  brothers 
comprise  re-      and  sistcrs  of  W.  R.  R.  were  bom  before  the  testator's 
^i/as  to^au'.     death,  and  it  was  contended,  therefore,  that  the  bequest, 

though  confessedly  void  as  to  those  bom  afterwards,  was 
good  as  to  these  objects;  for  that  no  case  had  gone 
the  length  of  deciding,  that  persons  who  are  capable  of 
taking  under  a  will,  should  not  take,  merely  because  they 
are  joined  in  a  bequest  with  others  who  are  incapable ; 
but  Sir  W.  GranU  M.  R,,  held,  that  the  bequest  was 
void  as  to  the  whole,  observing,  with  his  usual  felicity: — 
'^  The  bequests  in  question  are  not  made  to  individuals, 
but  to  classes;  and  what  I  have  to  determine  is,  whether 
the  class  can  take.  I  must  make  a  new  will  for  the  testa- 
tor, if  I  split  into  portions  his  general  bequest  to  the 
class,  and  say,  that  because  the  mle  of  law  forbids  his 
intention  from  operating  in  favour  of  the  whole  class, 
I  will  make  his  bequests  what  he  never  intended  them  to 
be,  viz.  a  series  of  particular  legacies  to  particular  indivi- 
duals; or,  what  he  haa  as  little  in  his  contemplation, 
distinct  bequests,  in  each  instance,  to  different  classes, 
namely,  to  grandchildren  living  at  his  death,  and  to 
grandchildren  bom  after  his  death." 

And  even,  if  all  the  members  of  the  class  had  hap- 
pened to  be  bom  during  the  life  of  the  tenant  for  life,  or 
even  in  the  lifetime  of  the  testator  himself,  the  gift  would, 
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neyertheless,  have  been  absolutely  void,  as  it  is  an  in-  cHArrERix. 
variable  principle  in  applying  the  role  under  consider- 
ation, that  r^ard  is  had  to  possible,  not  actual  events, 
and  the  fact  that  the  gift  might  have  included  objects 
too  remote,  is  fatal  to  its  validity,  irrespectively  of  the 
event. 

And  where  the  testator  has  combined  with  the  remote 
class,  a  living  person,  in  such  a  manner,  aa  to  constitute 
him  a  member  of  the  class,  the  gift  to  him  cannot  be 
distinguished  from,  and,  therefore,  shares  the  fate  of,  the 
gift  to  the  other  intended  objects,  with  which  it  stands 
blended  and  associated  {z). 

The  doctrine,  that  the  validity  of  a  gift  is  to  be  tried  Doctrine  ap. 
by  possible,  not  actual  events,  is,  of  course,  applicable  no  mdmduSs. 
less  to  gifts  to  individuals,  than  to  gifts  to  classes.  If, 
therefore,  the  devise  or  bequest  be  in  favour  of  an  unborn 
person,  who  may  not  answer  the  required  description 
within  a  life  and  twenty-one  years,  it  will  be  void,  al- 
though a  person  should  happen  to  answer  the  description 
within  such  period.  Thus,  if  a  testator  give  real  or  per- 
sonal estate  to  an  unborn  person,  who  shall  thereafter 
happen  to  acquire  some  personal  qualification,  which  is  at- 
tainable at  any  period  of  life,  and  is  not  necessarily  con- 
fined to  minority,  as  in  the  case  of  a  gift  to  the  first  son 
of  A.,  who  shall  obtain  a  commission  in  the  army,  take  a 
degree  at  college,  or  marry,  it  is  conceived  that  the  gift 
would  be  void,  even  though  A.  should  happen  to  have  a 
son  who  should  answer  the  required  qualification  before 
the  age  of  twenty-one,  or  even  in  the  lifetime  of  the  tes- 
tator. 

A  testator  is  in  less  danger  of  transgressing  the  per-  As  to  provi- 

.  ,  iioiia  for  g^rand- 

petuity-rule,  whilst  providing  for  his  own  children  and  cMWren. 

(js)  Fox  V.  PorUr^  6  Sim.  486. 
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CHAPTKR IX.  grandchildren,  than  when  the  ohjects  of  his  bounty  are 
the  children  and  grandchildren  of  another ;  since,  in  the 
former  case,  he  has  only  to  avoid  protracting  the  Testing 
of  the  grandchildren*s-shares  beyond  their  ages  of  twenty- 
one  years,  and  then  the  fact  of  the  gift  extending  to 
after-bom  grandchildren  would  not  invalidate  it,  because 
all  the  children  of  the  testator  must  be  in  esse  at  his 
decease,  and  their  children  must  be  bom  in  their  lifetime, 
so  that  they  necessarily  come  into  existence  during  a  life 
in  being.  On  the  other  hand,  a  gift  embracing  the  whole 
range  of  the  unborn  grandchildren  of  another  living  person, 
would  be  clearly  void,  though  the  shares  should  be  made 
to  vest  at  majority  or  even  at  birth,  for  the  grand&ther 
might  have  children  bom  after  the  testator's  decease,  aad 
as  the  gift  would  extend  to  the  children  of  such  after- 
born  children,  it  would  be  absolutely  void  for  remoteness, 
and  that,  too,  according  to  the  principle  already  laid  do¥m, 
without  regard  to  the  fact  of  there  being  any  such  child 
or  not. 

Testator  may         Of  coursc,  howcvcr,  there  is  no  principle  of  law  pre- 

mould  his  dis- 

position  accor-  vcutiug  a  tcstator  from  so  framing  and  moulding  his  dis- 
quent  events.'    positiou,  as  to  make  its  validity  depend  on  subsequent 

events ;  or,  in  other  words,  from  availing  himself  of  the 
course  of  circumstances  posterior  to  the  making  of  his 
will,  in  order  to  get  as  wide  a  range  of  postponement  as 
possible ;  for  instance,  he  may  convert  the  intended  estate 
tail  of  a  person  then  unborn,  into  an  estate  for  life,  in  case 
of  his  happening  to  come  in  esse  in  his  (the  testator's) 
lifetime.  In  all  cases  of  failure  under  circumstances  of 
this  nature,  the  deficiency  is  one  not  of  power  but  of  ex- 
pression ;  and  the  question  in  every  instance  is,  whether 
the  testator  has  clearly  shewn  an  intention  to  take  the 
most  ample  range  or  period  of  postponement,  which  sub- 
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sequent  circumstances  admit  of.  A  point  of  this  kind  chaptkr  tx. 
was  much  canvassed  under  the  will  of  Lord  Vere  (o),  who 
bequeathed  to  trustees  all  his  household  goods,  fami- 
ture,  pictures,  books,  linen,  &c.,  upon  trust  to  permit 
his  wife  to  have  the  use  of  them  during  her  life,  and 
upon  her  death,  to  permit  his  son  A.  B.  to  have  the  use 
of  the  same  goods,  &c.,  for  his  life,  and,  upon  the  de- 
cease of  the  survivor  of  his  (the  testator's)  wife  and  son, 
in  trust  for  such  person  as  should  from  time  to  time  be 
Lord  Vere,  it  being  his  will  that  the  goods,  &c.,  after 
the  decease  of  his  wife,  should  from  time  to  time  go  and 
be  held  and  enjoyed  with  the  title  of  the  family,  as  far 
as  the  rules  of  law  and  equity  would  permit.  At  the 
death  of  the  testator,  the  title  of  Lord  Vere  descended 
upon  his  son,  the  legatee  for  life,  upon  whose  decease,  it 


(a)  LordDterhurstY.IhakeofSt, 
AWamty  5  Madd.  232 ;  S.  C.  in  Dom. 
Proc.  nom.  TollenMche  v.  Earl  of 
C&centfy^  8  Bligh,  N.  S.  647.  Com- 
pare this  case  with  TregoMoeU  t. 
^fdekkam^  3  Dow,  ld4^  where  a  tes- 
tator, after  devising  lands  (subject 
to  certain  terms  for  years,  which  he 
created  for  the  purposes  thereinafter 
mentioned)  to  A.  for  life,  remainder 
to  his  first  and  other  sons  in  tail 
male,  with  remainder  to  the  eldest 
daughter  of  A.  in  tail  general,  with 
remainders  OTer,  directed  that  when 
a  certain  sum  of  money  should  be 
raised  out  of  the  rents  of  his  lands, 
under  a  term  of  sixty  years,*  the 
same  should  be  settled  to  the  use 
for  life  of  the  person  who  happened 
then  to  be  entitled  in  possession  un- 


der the  limitations  in  his  will,  with 
remainder  to  his  issue  in  strict  set- 
tlement t.  When  the  time  arriyed 
for  laying  out  the  money,  it  hap- 
pened that  the  person  entitled  in 
possession  under  the  limitation  in 
question,  was  not  in  esse  at  the  tes- 
tator's death,  and  therefore  could 
not  be  made  tenant  for  life,  with 
remiunder  to  his  issue ;  so  that  the 
trust  for  laying  out  the  money  had 
failed  in  event ;  but  the  grounds  on 
which  Lord  Eldon  rested  the  deci- 
sion of  the  House  shew,  that  if  the 
person  entitled  in  possession  had 
happened  to  be  a  person  in  esse  at 
the  testator's  death,  the  trust  for 
laying  out  the  money  would,  in  his 
Lordship's  opinion,  have  been  legal. 


*  This  was  prior  to  the  stat.  40 
Geo.  3,  c.  SW,  stated  post,  sect.  d. 


t  This  was  the  effect,  though  not 
the  precise  language. 
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Devise  to  a 
person  who 
miff  hi  not  an- 
swer a  certain 
qualification 
within  allowed 
period,  held 
void,  irrespect- 
ively  of  event. 


descended  to  his  son,  (the  testator's  grandson,  who  was 
also  living  at  the  death  of  the  testator,)  and,  npon  the 
death  of  the  grandson,  it  descended   to  the   testator's 
great  grandson,  who  was  bom  after  the  death  of  the 
testator.     The  chief  struggle  was  between  the  personal 
representatives  of  the  grandson  and  those  of  the  great 
grandson.     As  the  former  was  bom  in  the  testator's  life- 
time, it  was  clear,  that  he  might  have  been  made  l^atee 
for  life,  with  remainder  absolutely  to  the  person  next  in 
succession,  and  the  question,  therefore,  was,  whether  the 
will  authorized  such  a  constroction.     Sir  J.  Leach,  V.C, 
before  whom  the  case  was  originally  brought,  decided  in 
the  affirmative;  his  Honor  observed — "  He  gives  to  such 
person  as  shall  from  time  to  time  be  Lord  Vere,  because 
his  purpose  is,  that  the   enjoyment  shall  be  continued 
with  the  title  of  the  family,  as  far  as  the  rules  of  law 
and  equity  will  permit ;   in  other  words,  he  gives  to  such 
person  as  shall  from  time  to  time  be  Lord  Vere,  with  a 
declaration  that   each   Lord   Vere,   in  succession,  shall 
take  the  use  and  enjoyment  until  there  be  a  Lord  Vere, 
who  cannot,  by  the  rules  of  law  and  equity,  be  confined 
to  the  use  and   enjoyment  only  (b).     This   declaration, 
therefore,  is  nothing  more  than  a  legal  qualification  of 
the  prior  general  description  of  his   legatees,   and  the 
effect  is  the  same  as  if  the  will  had  been  in  the  following 
form : — '  Upon  trust  for  such  person  as  shall  from  time 
to  time  be  Lord  Vere,  it  being  my  intention  that  the 
absolute  interest  shall  not  vest  in  any  Lord  Vere,  who 


{h)  In  order  to  render  the  several 
positions  in  the  text  consistent  with 
the  actual  rule  of  law,  we  must  add 
in  each  instance,  **tnth  remainder 
to  the  next  euccestor;  "  for  the  legal 
prohibition  is  not  to  the  giving  a 


life  interest  to  an  unborn  person, 
but  to  the  engrafting  on  such  life 
interest  a  remainder  over  to  the  issae 
of  such  person,  or  any  other  unborn 
person.  Vide  some  remarks  <m  this 
point,  post,  239. 
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iTjay,  by  the  rules  of  law  and  equity,  be  limited  to  the    chaptbr  ix. 

use  and  enjoyment  only  (c).'     In  this  view  of  the  case, 

there  is  a  direct  gift,  and  nothing  executory.     By  the 

rules  of  law  and  equity,  every  person  living  at  the  death 

of  the  testator,  who  should  become  Lord  Vere,  might  be 

limited  to  the  use  and  enjoyment  only  {c).     The  son  and 

grandson  of  the  testator  were  living  at  his  death,  and 

both,  therefore,  limited  to  the  use  and  enjoyment  only  (c) ; 

but  the  child  who  succeeded  the  grandson  as  Lord  Vere 

and  Duke  of  St.  Albans,  was  not  living  at  the  death  of 

the  testator,  and  could  not,  therefore,  by  the  rules  of  law 

and  equity,  be  limited  to  the  use  and  enjoyment  only  (c). 

He  took,  therefore,  an  absolute  interest,  which  is  now 

vested  in  his  personal  representative." 

The  case  was  then  brought,  by  appeal,  successively  be- 
fore Lord  JSldon  and  Lord  Lyndhursty  the  latter  of  whom 
affirmed  the  judgment  of  the  Vice-chancellor;  but  the 
decree  of  the  Court  below  was  eventually  reversed,  after 
an  elaborate   argument   in  the  House  of  Lords,    Lord 
LyndAurst  himself,  it  should  seem,  concurring  in  such  re- 
versal ;  the  grounds  of  which  may  be  collected  from  the 
following  remarks  of  Lord  Brougham^  (then  Chancellor). 
"  The  person,"  said  his  Lordship,  "  who  secondly,  after 
the  death  of  the  testator,  became  Lord  Vere,  (the  grand- 
son,) was  in  esse  at  the  date  of  the  will;  but  whether  he 
would  take,  or  whether  he  would  ever  be  Lord  Vere,  waa 
at  the  time  uncertain.     The  next  life-estate,  after  those 
named  in  the  will,  was  not  to  the  person  by  name,  but  to 
the  Lord  Vere,  whoever  he  might  be.     It  was  an  attempt 
to  create  a  new  species  of  limitation  in  succession,  to 
spring  up  with  the  person,  contrary  to  all  rule  and  ana- 
logy for  restricting  the  period  of  tying  up  or  deferring 

(c)  See  note  (b)  ante,  p.  236. 
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the  Testing  of  estates  in  fee,  or  absolutely.  Being  or 
coming  into  esse  is  a  notion  familiar  to  the  law;  but  a 
peer  does  not,  in  a  legal  sense,  come  into  existence.  It  was 
argued  for  the  respondent,  that  it  waa  the  same  thing  as 
limiting  to  the  son  and  grandson  and  great  grandson  sue- 
cessivelj,  because  they  must  succeed  to  the  inheritances 
of  the  dignity  in  this  order.  But  that  yiew  is  not  quite 
accurate;  for  it  was  not  certain  that  either  of  them 
would  be  Lord  Vere.  Upon  a  barony  in  fee,  by  writ  of 
summons  or  creation,  the  first  taker  might  have  a  son, 
and  that  son  might  only  have  two  daughters;  what  per- 
son would  then  take  the  title?  It  would  be  in  abeyance; 
and  until  the  Crown  should  please  to  select  one  of  them 
to  hold  the  dignity  it  would  remain  in  abeyance,  and 
there  might  be  no  peer  during  the  lives  of  the  two  co- 
heiresses. In  the  case  put  of  an  abeyance  of  the  title, 
the  Crown  might  not  select  either  or  any  of  the  daugh- 
ters, and  in  that  case,  the  title  might  remain  in  abeyance 
for  a  century;  and  such  an  event  would  demonstrate  that 
the  limitation  is  not  partially,  but  altogether  void.  It  is 
said,  that  the  case  has  not  happened ;  but  the  soundness 
of  the  limitation  cannot  depend  upon  contingencies  which 
may  cause  it  to  be  good  or  bad  according  to  the  event. 
Suppose,  again,  the  limitation  of  this  peerage  to  be  by 
patent.  If  the  eldest  son  had  a  brother  vrho  would  suc- 
ceed in  de£a.ult  of  issue  of  the  eldest  son,  and  afterwards 
commits  treason  and  is  attainted ; — during  the  life  of  that 
son,  and  so  long  as  there  is  any  issue  of  that  eldest  son, 
the  title  would  remain  in  abeyance.  The  title  would  not 
be  extinct,  but  would  be  in  the  Crown  so  long  as  any  of 
his  issue  should  exist  (d);  and,  upon  failure  of  the  issue  of 
the  attainted  person,  there  might  again  be  a  Lord  Vere. 

(d)  Plow.  557,  as  to  land. 
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These  instances  shew  the  novelty  of  the  invention,  and  chaptsr  ix. 
the  difficulty  of  giving  it  complete  elBTect.  There  is  a  dis- 
tinction between  limitations  upon  events  known  to  the 
law,  and  such  as  the  testator  in  this  case  has  made  the 
basis  of  his  limitation.  Peerages  are  not  by  the  hand  of 
nature,  but  of  the  creation  of  the  Crown ;  and  their  origin 
and  continuance  are  uncertain.  To  argue  from  the  fact  that 
the  person  was  in  esse  at  the  date  of  the  will  who  became 
Lord  Vere,  is  to  rely  upon  an  accident.  The  event  might 
have  been  otherwise.  He  would  not  ex  necessitate  answer 
the  description  within  the  allowed  period.  A  limitation,  to 
be  supported,  must  be  definite  and  certain  to  the  man  or 
to  the  peer  as  an  individual.  It  is  not  allowable  to  con- 
tend, that  at  one  time,  and  for  one  purpose,  it  is  to  the 
man,  and  for  another  time  and  purpose  to  the  peer.  The 
estate  must  be  certain,  so  as  within  the  time  to  vest  in 
the  person  described,  either  in  his  natural  or  his  politic 
capacity.  In  the  politic  capacity,  there  was  no  such 
Lord  Vere  in  esse,  in  whom  the  estate  could  within  that 
time  certainly  vest.'* 
If  the  objects  of  a  future  eitt  are  within  the  line  pre-  Gifttonnbom 

.,  .  peraon  for  life 

scnbed  by  the  rule  against  perpetuities,  of  course  it  is  Tana, 
immaterial  what  is  the  nature  of  the  interest  which  such 
gift  confers.  It  would  be  very  absurd  that  persons  should 
be  competent  to  take  an  estate  in  fee  in  land,  or  an  abso- 
lute interest  in  personalty,  and  nevertheless  be  incapable 
of  taking  a  temporary  or  terminable  interest,  (for  the 
larger  includes  the  less,)  and  yet  it  would  not  be  diflSi- 
calt  to  cite  dicta,  nay,  even  to  adduce  a  decision  («), 
propounding  the  doctrine,  that  a  life  interest  cannot  be 
given  to  an  unborn  person.  The  fallacy  has  probably 
arisen,  from  the  terms  in  which  the  general  rule  has  been 

(e)  Ht^ei  y.  Ht^^,  4  Buss.  311. 
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cHAPTBRix.  ordinarily  laid  down,  namely,  that  you  cannot  give  an 
estate  for  life  to  an  unborn  person,  with  remainder  to 
his  issue,  which  has  been  read  as  two  distinct  proposi- 
tions, the  one  affirming  the  invalidity  of  a  limitation  for 
life,  to  an  unborn  person,  and  the  other  the  invalidity  of 
a  limitation  to  the  issue ;  though  in  fact,  all  that  is  meant 
to  be  averred  is,  that  a  limitation  to  the  children  or  issue 
of  an  unborn  person  is  bad,  as  it  clearly  is,  since  such 
object  may  not  come  in  esse  until  more  than  twenty-one 
years  after  a  life  in  being.  Thus,  if  a  testator  devise 
his  lands  to  his  l!bn  A.  for  life,  with  remainder  to  the 
children  of  A.  for  life,  with  remainder  to  the  chil- 
dren of  such  children  in  fee,  the  last  limitation  would 
certainly  be  void;  but  it  is  clear  that  the  prior  devises 
to  the  testator's  son  and  his  children  would  be  valid,  and 
the  reversion  in  fee  subject  to  those  devises,  and  that  only^ 
would  descend  to  the  testator's  heir  at  law,  as  real  estate 
undisposed  of.  So,  if  the  personal  estate  were  bequeathed 
in  a  similar  manner,  the  gifts  to  A.  and  his  children  suc- 
cessively for  life  would  be  good,  and  the  ulterior  interest 
only  would  devolve  to  the  next  of  kin. 
Aathorities  for  This  doctriue  sccms  to  have  been  settled  so  long  as  the 
touihSmpcr-   vcry  early  case  of  Cotton  v.  Heath  {f\  where  a  testator 

son  for  life  to      i  *i     j  i    «  Ji_«  •!•     j*  ""la 

bevaUd.  bequeathed  a  term  for  years   to  his  wife  for  eighteen 

years,  and  then  to  B.  his  eldest  son  for  life,  and  then  to 
the  eldest  issue  male  of  the  son  for  life.  Although  B. 
had  no  issue  male  at  the  time  of  the  devise  and  of  the 
death  of  the  testator,  it  was  said,  that,  if  he  had  i^sue 
male  before  his  {the  son's)  deatli,  such  issue  should  take  hjf 
way  of  execuJUyry  devise.  And  in  numerous  other  cases  of 
a  more  recent  date  the  validity  of  a  devise  to  an  unborn 
person  for  life,  though  not  forming  the  direct  subject  of 

(/)  1  Roll.  Ab.  612,  pL  3. 
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eonsideratioD,  wa«  assumed  in  the  discussion  of  some  ca.^,  .x". 
other  question,  without  even  an  attempt  being  made  to 
impeach  the  validity  of  the  gift,  a  circumstance  which 
strongly  shews  how  general  has  been  the  acquiescence  in 
the  doctrine  (g).  To  this  may  be  added,  if  further  au- 
thority be  wanting,  a  dictum  of  Lord  Alvardey,  who,  in 
Roitdedge  v.  Dorril  (A),  observed — "  A  question  might 
arise,  haw  far  an  unborn  child  is  to  be  made  tenant  for  life ; 
but  it  is  established  upon  good  principles  in  precedent 
certainly,  thai  that  may  be.  The  doubt  was,  whether  it 
was  not  tying  up  the  estate  beyond  lives  in  being,  and 
twenty-one  years  afterwards,  but  that  is  not  so  wJwre  the 
absolute  interest  is  disposed  of  and  vested^  though  part  is 
given  for  life ;  for  that  person,  with  the  person  having  the 
absolute  interest,  may  dispose  of  the  estate.  It  is  not 
inalienable." 

And  it  is  observable,  that  Mr.  Feame,  in  his  well- 
known  work  (2),  treats  the  validity  of  a  disposition  in 
favour  of  an  unborn  person  for  life,  as  a  point  rather  to 
be  taken  for  granted  than  discussed ;  and,  but  for  the  ex- 
traordinary case  of  Hayes  v.  Hayes^  the  present  writer 
would  have  willingly  pursued  the  same  course. 

As  a  gift  for  life  to  an  unborn  person  is  valid,  so  it  is  As  to  gifts  in 
clear  is  a  remainder  expectant  on  such  gift,  provided  it  be  pectant  on  es- 

1  /»•  ■      /»  0%  \  tatc  for  life  to 

made  to  take  effect,  m  favour  of  persons  who  are  compe-  unborn  penon. 
tent  objects  of  gift;  though  here  also  a  fallacy  prevails; 
for  it  is  not  uncommon  to  find  it  stated  in  unqualified 
terms,  that,  though  you  may  give  a  life  interest  to  an 
unborn  person,  every  ulterior  gift  is  necessarily  and  abso- 

(^)  Doe  d.  TooUy  y,  Gunnis,  4  603;  Bay  y.  Earl  of  Coventry^  3 

Taunt.  313;    Doe  ^.  Liversage  y.  Durn.  &£a8t,8d;  i^ox^y./Zomfi^, 

Vaughan^  1  DowL  &  R.  52;  ^.  (7.  5  11  East,  594;  Bennett  y.  JUnoe^  5 

B.  &  Aid.  464;  AsJd^  y.  Ashley^  G  Moo.  &  Fay.  485. 

Sim.  358 ;  Dmn  d.  Briddon  y.  Page,  {h)  2  Yes.  jun.  366. 

a  Duni.  &  East^  87,  n.;  11  East,  (t)  Cent.  Rem.  603. 
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CHAPTER  IX. 


lately  void ;  and  some  countenance  to  this  doctrine  is  to 

be  found  in  the  judgment,  as  reported,  of  an  able  liying 
judge  (A:),  though  the  adjudication  itself,  rightly  considered, 
lends  no  support  to  any  such  doctrine,  as  the  ulterior 
gift  which  was  there  pronounced  to  be  void,  was  nothing 
more  than  a  declaration  that  the  property  should  go  ac* 
cording  to  the  Statute  of  Distributions ;  so  that  the  claim 
of  the  next  of  kin,  who  was  held  to  be  entitled,  was  per- 
fectly consistent  with  the  will,  unless,  indeed,  it  applied 
to  the  next  of  kin  at  the  death  of  the  unborn  legatee  for 
life,  which  would  have  been  clearly  void,  as  embracing 
persons  who  would  not  have  been  ascertainable  until 
more  than  twenty-one  years  after  a  life  in  being;  but  for 
this  construction  there  seems  to  have  been  no  ground. 

Limitationg  ni-       It  is  not  to  be  denied,  however,  that  where  a  devise  is 

tenor  to  a  re-  , 

mote  devise,      yoid  for  rcmoteuess,  all  limitations  ulterior  to  or  expectant 

void.  ^  ,  •  • 

on  such  remote  devise  are  also  void,  though  the  object  of 
the  prior  devise  should  never  come  into  existence. 

Thus,  in  the  often  cited  case  of  Procter  v.  Bishop  of 
Bath  and  Wells  (/),  where  there  was  a  devise  to  the  first  or 
other  son  of  Thomas  Procter,  that  should  be  bred  a  cler- 
gyman, and  be  in  holy  orders^  and  to  his  heirs  and  assigns; 
but  if  the  said  T,  P.  should  have  tig  stich  son^  then  to  T.  M., 
his  heirs  and  assigns.  T.  P.  died  without  ever  having 
had  any  son.  As  by  the  canons  of  the  church  no  person 
can  be  admitted  into  deacon's  orders  before  the  age  of 
twenty-three,  or  be  ordained  priest  before  twenty-four,  it 
was  clear  that  this  qualification  postponed  the  devisee's 
interest  until  he  attained  the  age  of  twenty-three  at  the 
least  {m).     The  Court  of  C.  P.,  therefore,  held  the  first 

(k)  See  Cooley.Bowlerf  2Kee,64.  the  qualification  not  being  attainable 

(/)  2  H.   Black.  358.     See  alao  untU  the  age  of  23,  is  to  be  cona- 

Palmer  v.  Holford,  ante,  231.  dered  as  forming  the  ground  of  or 

(m)  If  the  special  circumstance  of  influencing  the  decision  in  this  ease^ 


TESTAMENTARY   POWER. 


243 


devise  to  be  void  for  remoteness,  and  that  the  devise  over,    chaptik  ix. 
as  it  depended  on  the  same  contingency,  was  also  void; 
observing,  that  there  was  no  instance  of  a  limitation  after 
a  prior  devise,  which  was  void  for  the  contingency's  being 
too  remote,  being  let  in  to  take  effect. 

So,  in  Robinson  v.  HardcasUe  (»),  where,  on  the  marriage 
of  James  Dunn  with  Dorothy  Wright,  lands  were  limited 
to  himself  for  life,  remainder  to  snch  of  the  children  of 
the  marriage,  and  in  such  proportions  as  he  should  ap* 
point,  remainder  to  the  first  and  other  sons  in  tail,  with 
remainders  over.  James  Dunn,  by  will,  appointed  the 
estate  to  the  eldest  son  of  the  marriage  for  life,  remainder 
to  trustees  to  preserve  contingent  remainders,  remainder 
to  his  (the  son's)  first  and  other  sons  in  tail,  remainder  to 
the  daughters  in  tail,  ajs  tenants  in  common,  remainder  as 
to  part,  to  testator's  daughter  in  fee;  and  as  to  other  part, 
to  the  use  of  another  daughter  in  fee.  The  appointment 
to  the  children  of  the  testator's  son  being  clearly  too 
remote,  (the  son  being  unborn  at  the  time  of  the  execution 
of  the  deed  creating  the  power,)  it  was  contended,  that 
the  effect  was  the  same  as  if  it  had  never  been  inserted  in 
the  will,  and  that  the  remainder  in  fee  was  accelerated : 


it  becomes  inapplicable  as  an  an- 
thority  in  cases  where  the  qualifi- 
cation 18  of  such  a  nature,  as  that  it 
may  or  may  not  be  acquired  by  the 
devisee  or  l^atee,  before  his  majo- 
rity; as  in  the  case  (before  sug- 
gested) of  a  devise  to  the  first  son 
of  A.  who  shaU  obtain  a  commission 
in  the  army,  or  shall  take  a  degree 
at  coUege,  or  ahaU  marry.  The 
better  opinion  seems  to  be,  howerer, 
that  such  a  devise  is  void;  even 
though  a  son  should  answer  the  de- 
•ciiption  before  majority,  or  even  in 


the  lifetime  of  A.  or  of  the  testator; 
and  that  in  order  to  invalidate  the  gift, 
it  Ls  sufficient  to  shew  that  it  might, 
in  any  possible  state  of  events,  have 
applied  to  a  person  out  of  the  pre- 
scribed line.  Indeed,  even  in  the 
case  of  Procter  v.  Bishop  of  Bath  and 
WelUy  there  was  only  a  possUnlUy 
of  the  rule  of  law  being  tramigressed, 
as  T.  P.  might  have  had  a  son  who 
took  orders  in  his  own  lifetime,  or 
even  in  the  lifetime  of  the  testator, 
(n)  2  Bro,  C.  C.  22 ;  S.  C.  2  Dum. 
&  East,  241,  380, 781, 


r2 
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CHAPTER  IX.  but  BuUer^  J.  observed,  that  if  a  subsequent  limitation 
depended  upon  a  prior  estate,  which  was  void,  the  subse- 
quent one  must  fall  with  it;  to  support  the  opposite  ar- 
gument, the  testator  must  be  considered  as  intending, 
that  if  the  first  use  was  bad,  the  subsequent  limitation 
should  take  place,  which  would  be  extraordinary  indeed. 
The  Court  accordingly  certified  (it  being  a  case  from 
Chancery)  that  the  devise  over  was  void  (o). 

The  same  principle  was  followed  in  Cambridge  v. 
Rom  (/?),  where  personal  property  was  bequeathed  to  A. 
for  life,  and  after  her  decease  to  her  children,  when  they 
should  attain  tJie  age  of  tweyity-seven^  and  in  the  event  of  her 
having  no  such  children,  over ;  and  Sir  W,  Grants  M.  R-, 
held  the  trust  for  the  children  to  be  too  remote,  and  that 
the  limitation  over,  therefore,  was  also  void. 
Distinction  But  carc  should  be  taken  to  distinguish  between  cases 

oveHs  to  arise   such  as  the  preceding,  and  those  in  which  the  gift  over 

on  a  double  •-••  7,  ,.  .  i  i/»i»'i* 

contingency.      IS  to  arisc  ou  au  alternative  event,  one  branch  oi  which  is 

within,  and  the  other  is  not  within  the  prescribed  limits; 
so  that  the  gift  over  will  be  valid,  or  not,  according  to 
the  event  {q).  As  in  the  case  of  a  limitation  to  A.  and 
his  heirs,  and  if  he  shall  die  withotU  leaving  any  issue  at 
his  deathj  or,  leaving  siichy  they  shall  die  under  the  age  of 
twenty-three  years^  then  to  B.  in  fee.  Here  there  are  two 
distinct  events,  on  either  of  which  the  executoiy  devise  is 
to  arise,  namely,  A.'s  leaving  no  issue  at  his  death,  and 
his  leaving  issue  who  die  under  twenty-three.  If  the 
first  event  happen,  i.  e.  if  A.  die  without  leaving  issue 
at  his  death,  the  executory  limitation  is  clearly  good, 


(0)  EMfuon  Y,  Hardcaatle,  2  Bro. 
C.  C.  22 ;  S,C.2  Dum.  &  East,  241, 
S80,  781. 

(p)  8  Yes.  12.  The  case  is  here 
stated  without  the  altemative  be- 


quest ;  see  infra,  p.  247. 

(q)  See  same  principle  applied  to 
a  different  species  of  case,  Sydenham 
y.  Tregcnwellf  8  Dow,  194 ;  ante,  p. 
285. 
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as  it  would  be  in  the  case  of  a  simple  devise  oyer  on    chapter  ix. 

this  event;  but  if  the  second  event  happen,  i.  e.  if  A. 

leave  issue,  though  they  die  not  only  under  twenty-three, 

but  under  twenty-one  or  any  other  age  actually  within 

the  prescribed  limit,  it  would  be  bad  (r).     This  species 

of  alternative  limitation  is  exemplified  in  the  following 

cases. 

In  Crompe  v.  Barrow  (5),  a  feme  coverte,  under  a 
power  in  her  marriage  settlement,  bequeathed  personal 
property  to  her  son  C.  B.  for  life,  and,  after  his  decease, 
to  his  wife  and  children,  but  in  case  he  shonld  die  witfi" 
out  leaving  a  wife  or  child  him  surviving,  she  devised  it 
over  to  her  daughter  F.  J.  The  bequest  to  the  vrife  and  Gift  over  10 
children  was  held  to  be  void,  under  the  rule  that  the  per-  ^^  or^ot 
son  claiming  under  an  appointment  must  be  such  as  would  ^t."**  ^ 
have  been  competent  to  take,  if  named  in  the  deed  creating 
the  power  (<),  on  which  ground  the  legatees  in  question, 
as  the  children  of  persons  then  unborn,  were  not  competent. 
It  was  then  contended,  that  the  ultimate  limitation  to  F.  J. 
must  fall  with  that  to  the  wife  and  children ;  but  Sir  R, 
P.  Arden,  M.  R.,  held  otherwise ;  there  were,  he  said,  two 
alternatives :  if  C.  B.  left  no  wife  or  children,  the  limita- 
tion over,  being  to  a  good  object,  should  take  effect ;  if  he 
left  a  wife  or  children,  it  could  not  take  effect. 

It  is  observable,  that  as  C.  B.  the  son  was  not  in  ex- 


(r)  In  perfect  consistency  with 
this  principle,  the  executory  devise 
in  the  case  of  Procter  v.  Bishop  of 
Bath  and  Wells,  was  held  to  be 
void,  though  in  event  a  son  was  not 
•bom;  since  there  was  no  alternative 
limitation  to  arise  on  that  event, 
the  only  gift  being  in  case  there 
should  be  no  son  who  should  answer 
to  the  qualificationy  i.  e.  who  should 
attain  the  age  of  twenty-three  years 


at  the  least. 

(s)  4  Ves.  681. 

(t)  See  also  Robinson  v.  Hard-- 
castle,  2  Bro.  C.  C.  22  \S.C.2  Dum. 
&  E.  241,  380,  781.  But  they  were 
incompetent,  not  only  on  account  of 
their  remoteness,  but  also  as  not 
being  within  the  terms  of  the  power, 
which  was  confined  to  the  children 
of  the  marriage. 
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cHAPTiE  IX.    ifiteoce  at  the  time  of  the  execution  of  the  deed  creating 
the  power,  (which  in  fact  was  a  settlement  previous  to 
the  marriage  of  his  parents,)  the  gift  oyer  to  F.  J.  on  the 
event  of  his  death  under  the  circumstances  mentioned, 
though  made  to  a  competent  person,  was  liable  to  objec- 
tion on  account  of  the  remoteness  of  the  events  on  the 
principle  acknowledged  in  the  case,  (and  which  indeed  is 
indisputable,)  that  the  interests  given  by  the  appointment 
must  be  such  as  would  have  been  good,  if  inserted  in  the 
power  itself.     The  point  seems  to  have  escaped  the  ob- 
servation of  the  very  able  Judge  by  whom  the  case  was 
decided, 
other  instancet       lu  the  casc  of  Leoke  V.  Robimon  {u\  too,  certain  stock 
umitationsgMd  and  mouics  were  bequeathed  to  W.  R.  R.  for  life,  and, 
ornocmev^/.  ^^^  j^j^  j^^^gjg^^  ^o  the  child  or  children  of  the  said 

W.  R.  R.,  who,  being  a  son  or  sons,  should  attain  the  age  of 
twenty -fivcy  or  being  a  daughter  or  daughters,  should  attain 
that  age  or  be  married  with  consent ;  and  in  case  the 
said  W.  R.  R.  should  happen  to  die  without  leaving  issue 
living  at  the  time  of  his  decease,  or,  leaving  such,  they  shonU 
aU  die  before  any  of  them  should  attain  tu^enty-five  if  sons, 
and  if  daughters,  before  they  should  attain  such  age  or  be 
married  as  aforesaid,  then  to  the  brothers  and  sisters  of 
W.  R.  R.  on  their  attaining  twenty-five  if  a  brother  or 
brothers,  and  if  a  sister  or  sisters,  on  such  age  or  marriage 
as  aforesaid.  W.  R.  R.  died  vnthout  leaving  issue,  and 
it  was  not  contended,  that,  in  the  circumstances  which  had 
happened,  the  bequest  over  to  the  brothers  and  sisters  was 
void,  in  reference  to  the  event  on  which  it  was  limited ; 
though  it  was  held,  that  as  the  bequest  to  the  brothers 
and  sisters  included  all  who  were  living  at  the  death  of 
W,  R.  R.  (s),  it  was  clearly  void  from  the  remoteness  of 

(«)  2  Mer.  063.  (s)  Vide  ante,  p.  231. 
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the  bequest  itself.    Had  W.  R.  R.  left  any  issue,  the  event    chapter  ix. 
also  would  hare  been  too  remote. 

The  case  of  Cofnbrid^e  y.  Rous  (y)  affords  another  ex- 
ample of  a  bequest  limited  on  an  alternative,  one  branch 
of  which  was  within,  and  the  other  beyond  the  esta- 
blished line,  and  whose  validity  therefore  depended  upon 
subsequent  events.  The  bequest  waa  to  the  testator's  sis- 
ter, for  life,  and  after  her  decease,  among  her  children  when 
they  should  attain  the  age  of  twenty-seven  years:  and  in  the 
event  of  the  testator's  sister  not  leaving  any  child  or  child' 
ren  ai  the  time  of  her  deaths  or  of  the  death  of  all  her  child^ 
ren  under  the  age  of  twenty^even^  she  gave  the  property  ' 
over  to  the  defendants.  It  was  not  then  necessary  to 
decide  on  the  validity  of  the  bequest,  but  Sir  William 
Grants  M.  R.,  in  his  judgment,  is  made  to  assume  the  ar- 
gument in  favour  of  the  bequest  to  the  defendants,  to  be, 
that,  upon  the  contingency  of  the  testator's  sister  leaving 
issue  at  her  death,  it  would  be  good ;  but  his  Honor  then 
lays  it  down,  that  in  that  case  it  is  equally  clear,  it  will 
be  too  remote,  the  children  not  being  to  take  till  the  age 
of  twenty-seven. 

But  the  ai^ument  was  not,  that  the  bequest  would  be 
good  on  the  contingency  of  the  legatee's  leaving  issue, 
which  could  not  be  maintained  for  an  instant ;  but  that, 
on  her  dying  toithout  issue  living  at  her  death,  it  would  be 
good  in  event ;  and  this,  it  is  conceived,  is  clear  on  prin- 
ciple and  authority.  Probably  the  learned  Judge's  ob- 
servations were  misunderstood. 

As  the  law  does  not  permit  to  be   done  indirectly,  cianse  empow- 
what  cannot  be  effected  in  a  direct  manner,  the  rule  protract  abso- 
which  forbids  the  giving  of  an  estate  to  the  issue  of  an  '^   ^'^^    *^* 
unborn  person,  equally  invalidates  a  clause  in  a  settle- 

(j)  8  Ves.  12. 


248  RESTRAINTS   ON   THE 


CHAPTER  IX. 


ment  or  will,  containing  limitations  to  existing  persons 
for  life,  with  remainder  to  their  issue  in  tail,  empower- 
ing trustees,  on  the  birth  of  each  tenant  in  tail,  to  revoke 
the  uses,  and  limit  an  estate  for  life  to  such  infant, 
with  remainder  to  his  issue  (z). 
Appointee  must  It  has  been  already  observed,  that,  in  the  case  of  ap^ 
have  taken  im-   poiutmcuts,  tcstamcutary  or  otherwise,  under  powers  of 

mediately  from         i      j-  j*  x   •!_    i.*  •       i»  i*     i   i2       j     i  ^ 

the  donor  of  the  sclectiou  or  distribution  m  favour  of  defined  classes  of 
^^*^"  objects,  the  appointees  must  be  persons  competent  to 

have  taken  directly  under  the  deed  or  will  creating  the 
power  {a).  The  test,  therefore,  by  which  the  validity 
of  every  such  gift  must  be  tried  is,  to  read  it  as  inserted 
in  the  deed  or  will  creating  the  power,  in  the  place  of 
the  power.  Attention  is  often  called  to  this  doctrine 
in  practice,  where  a  power  having  been  reserved  by  an 
antenuptial  settlement  to  one  or  both  of  the  marrying 
parties,  to  appoint  an  estate  or  fund  among  the  issue 
generally  of  the  marriage,  the  donee  wishes  to  exercise 
it  by  making  a  settlement  of  the  property  on  the  children 
of  the  marriage  for  life,  with  remainder  to  their  children 
or  issue ;  this,  it  is  obvious,  cannot  be  done ;  for,  as  the 
grandchildren  of  the  marrying  persons  could  not  have 
been  made  objects  of  gift  immediately  under  the  limita^ 
tions  of  the  settlement,  since  they  do  not  (like  children) 
necessarily  come  in  esse  during  the  lives  of  either  of  the 
parties  then  in  being,  they  cannot  take  under  the  ap- 
pointment founded  on  such  settlement  {b).     In  order  to 

{z)  Duke  of  Marlborough  v.  Ecurl  perusal. 

CMolphin,  1  Eden,  404.    The  au-  (a)    Crompe  v.  BarroWy  4  Yes. 

thor  of  this  futile  device  for  evading  681 ;  Robinson  v.  Hardcastle^  2  Dum. 

the  rule  against  perpetuities,  was  no  &  East,  240,  380,  781. 

other  than  the  great  John  Churchill,  (Jb)  BrisUnoe  y.    Ward,  2  Ye^* 

the    first    Duke    of   Marlborough,  jun.  336 ;  Crompe  v.  Barrow,  4  Id. 

Lord    Northington's   judgment    in  681.     See  also  Robinson  v.  Hard- 

this  case  well  deserves  the  reader's  castle,  2  Dum.  &  East,  241,  380, 
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bring  the  appointment  within  the  prescribed  limit,  it 
mnst  be  confined  to  such  issue  as  shall  be  born  in  the 
lifetime  of  the  marrying  parties,  or  one  of  them,  or  of 
some  other  person  living  at  the  time  of  the  execution  of 
the  settlement,  and  during  the  period  (as  the  case  of 
CadeU  v.  Palmer  now  allows  us  to  say,)  of  twenty-one 
years  afterwards,  unless  the  vesting  is  postponed  (as  it 
commonly  is)  to  majority,  which  would  absorb  the  twenty- 
one  years ;  and  even  in  regard  to  the  children  of  the  mar- 
riage, the  vesting  of  the  shares  must  not  be  protracted 
beyond  the  decease  of  the  surviving  parent,  and  the  at-» 
tainment  of  majority. 


CBAPTIR  IX. 


781.     It  frequently  happens,  that  a 
parent,  having  a  power  of  appoint- 
ment, is  desirous,  on  the  marriage 
of  a  child,  one  of  the  objects  of  the 
power,  to  make  a  settlement  in  fa- 
Yoor  of  such  child,  and  also  of  the 
intended  husband  or  wife,  and  the 
issue  of  the  marriage.    The  purpose 
may  be  accomplished,  if  the  child  is 
of  age  and  the  power  authorizes  an 
appointment  by  deed,  by  making  an 
absolute  appointment  in  favour  of 
the  child;  who  then,  by  the  same 
(or  more  usually  by  a  separate) 
deed,  settles  the  appointed  property 
upon  the  several  objects  of  the  in- 
tended marri^e ;  and  in  such  case 
it  is  conceived,  that,  even  if  it  could 
be  shewn  that  the  appointment  was 
made  with  the  express  previous  un- 
derstanding that  it  should  befoUowed 
by  such  a  settlement,  the  validity  of 
the  appointment  would  not  be  affect- 
ed ;  though  equity  certainly  is  very 
jealous  of  all  such  transactions,  and 
if  there  is  any  previous  contract  for 
benefiting  the  donee  himself,  even 
though  only  extending  to  a  loan  of 


the  appointed  sum,  the  appointment   Suggestion  as 

would  clearly  be  bad.  Of  course  it  is  *?  "ettlement  of 

*'  ,  shares  appoint- 

desirable,  even  in  making  such  a  set-  ed  under  power 

tlement  as  is  above  suggested,  to  of  selection, 
avoid  shewing  that  it  was  the  result 
of  a  previous  arrangement  between 
the  appointor  and  appointee.  If 
the  manying  child  is  a  minor,  the 
appointment  might  be  made  in  fa- 
vour of  any  other  child,  being  adult, 
who  would  then  make  the  intended 
settlement.  Where  the  power  in 
question  is  exercisable  by  will  only, 
the  donee's  desire  to  embrace  the 
issue  of  the  donee,  or  any  other  per*- 
sons  who  are  not  objects  of  the 
power,  of  course  cannot  be  attained 
by  any  such  means ;  and  the  near- 
est approach  which  can  be  made  to 
the  scheme  is,  in  the  first  instance 
to  appoint  the  property  to  the  child 
absolutely,  and  then,  to  enjoin  him 
to  execute  the  desired  settlement 
of  the  appointed  property ;  and,  as 
an  inducement  to  his  doing  so,  to 
make  it  the  condition  of  some  other 
benefit  which  he  is  to  derive  under 
the  wiU. 
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Where  a  power  does  in  terms  authorize  an  appoint- 
Kid^af  °^i£jr^'  ment  to  issue  only  who  are  bom  within  due  limits,  an 
ment,  or  one  of  appointment  to  a  more  extensive  ranire  of  issue  would 

them  I  embra-         *  *  o 

cing  too  wide  a  be  good  pro  tauto,  though  made  to  the  whole  as  a  class ; 
jects.  for,   as  the   issue  who   are   beyond  the   line  are  also 

strangers  to  the  power,  the  instrument  would  be  simply 
nugatory  quoad  the  shares  of  the  remote  appointees. 
So,   in  the  converse  case,   viz.  that  of  the  power  em- 
bracing issue  generally,  and  the  appointment  being  duly 
restricted  to  issue  within  the  prescribed  boundaiy,  there 
can  be  no  doubt  that  the  appointment  would  be  good. 
But,  if  the  power  and  appointment  both  embrace  too 
wide  a  range  of  objects,  and  the  appointment  is  made  to 
the  children  or  issue  as  a  class,  it  will,  according  to  the 
general  principle  before  adverted  to,  be  void  in  toto ;  as 
well  as  to  members  of  the  class  who  are  within,  as  to 
those  who  are  not  within,  the  line  (c). 
As  to  YaHdity        And  here  it  may  be  noticed,  that  at  one  period  it  was 
powen  of  sale,   much  doubtcd,  whether  a  power  of  sale  introduced  in- 
to a  deed  or  will  containing  limitations  in  strict  settle- 
ment, and  which  was  not  in  terms  restricted  in  its  ex- 
ercise to  the  period  allowed  by  law,  was  valid.     The  af- 
firmative has  now  been  decided  in  several  instances  {d) ; 
and  in  the  case  of  Boyce  v.  Hanning  (^),  the  same  rule 
was  applied  where  the  indefinite  power  occurred  in  a 
settlement  containing  limitations  to  A,  for  life,  with  re- 
mainder, subject  to  a  jointure  rent-charge,  to  the  children 
of  A.  in  fecj  with  a  cross  executory  limitation,  in  case  of 
any  of  the  children  dying  under  age  and  without  issue. 
These  cases  seem  to  have  dispelled  the  alarm  which  was 

(c)  Bouthdge  v.  Darril,  2  Yes.      Waring  v.  Qnentry^  1  My.  &  K. 
Jan.  357.  240 ;  stated  9  Jann.  Conr.  458»  And 

(d)  Biddle  v.  Perkins,  4  Sim.      see  Hayes's  Introd.  4th  ed.  8^ 
135;  P<wis  Y.  Capran^  Id.  138,  n.;         (e)  2  Cromp.  &  Jerr.  334. 
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created  by  Lord  EldofCs  remarks  in  Ware  v-  Polhill  (f) ;  chaftk*  nr. 
and  it  is  observable,  that  in  several  of  the  cases  referred 
to,  the  validity  of  the  power  was  considered  to  be  so 
clear,  that  a  title  derived  under  it  was  forced  upon  the 
acceptance  of  a  purchaser.  In  practice,  it  often  occurs, 
that  a  sale  is  made  under  a  will  which  empowers  the 
testator's  trustees,  and  the  survivor  and  the  heirs  of  the 
survivor,  to  sell  his  real  estate,  (most  commonly  his  copy- 
holds, in  order  to  avoid  the  necessity  of  the  trustees  be- 
ing admitted  previously  to  a  sale,)  without  any  restriction 
in  point  of  time.  If  a  Court  of  law  regarded  the  power 
abstractedly  from  its  purposes  and  objects,  it  must  ne- 
cessarily hold  the  power  to  be  void,  as  infringing  the 
rule  against  perpetuities ;  but  in  all  probability,  the  same 
anxiety  to  uphold  titles,  and  make  the  actual  law  con- 
form as  nearly  as  possible  to  the  opinion  and  practice  of 
conveyancers,  to  which,  probably,  we  may  ascribe  the 
class  of  determinations  just  noticed,  would  induce  a 
Court  of  law  to  look  at  the  purposes  for  which  the  power 
is  to  be  exercised  (^),  and  if  it  perceived  in  those  purposes 
a  sufficient  security  against  the  danger  of  perpetuities, 
in  other  words,  if  there  was  in  any  person  an  actual 
right  to  enforce  the  sale,  (as  where  it  is  to  be  made  for 
the  purpose  of  paying  debts  or  legacies  or  the  like,)  the 
power,  though  in  terms  unrestricted  and  indefinite,  would 
be  held  to  be  good.  The  manner  in  which  the  objection 
to  the  validity  of  indefinite  powers  of  sale  in  settlements 


(/)  11  Ves.  257;  as  to  which, 
see  some  obserrations,  1  Jarm.  Pow. 
248,  n. 

(^)  It  is  impossible  to  deny  that 
a  Court  of  law,  though  it  takes 
no  direct  cognizance  of  equitable 
interests,  yet  may,  and  sometimes 
must,  look  into  the  trusts  of  a  wiU, 


in  order  to  determine  the  destina- 
tion of  the  legal  estate.  For  instance, 
in  the  fitmiliar  case  of  an  estate 
being  devised  upon  trusts,  in  which 
the  question  whether  the  trustees 
take  any,  and  what  estate,  depends 
on  the  nature  and  purposes  of  the 
trusts,    (Vide  post.) 
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CHAPTJR IX,  was  disposed  of  in  the  recent  cases,  leaves  no  room  for 
doubt  on  this  point.  Indeed,  it  is  observable  that,  in  the 
early  case  of  Holder  v.  Preston  (A),  the  Court  of  King's 
Bench  granted  a  mandamus  to  compel  the  lord  of  a 
manor  to  admit  the  purchaser  of  copyholds,  claiming 
under  the  bargain  and  sale  of  trustees  of  a  will,  whose 
power  was  wholly  unrestricted,  and  the  validity  of  which 
does  not  appear  to  have  been  called  in  question.  Since 
this  time,  numerous  titles  so  derived  have  been  accepted 
without  hesitation  (e). 

Effect  of  pos-         It  is,  of  course,  no  objection  to  the  validity  of  a  de- 

session  only  be-      •         ji     j     •!  j  it  •         i.  j    j-i       i»     •» 

inj  too  remote,  visc,  that  it  postpoucs  the  posscssiou  bcyond  the  limits 

prescribed  for  the  vesting  of  estates ;  for,  in  such  a  case, 
the  doctrine  under  consideration  has  no  other  effect  than 
to  vacate  the  postponement,  and  thereby  accelerate  the 
possession.  Thus  where  {k)  lands  were  devised  to  trustees 
and  their  heirs,  in  trust  for  A.  for  life,  remainder  in  trust 
for  B.  for  life,  remainder  unto  and  among  all  and  every 
the  issue,  child,  and  children  of  B.,  as  should  be  living  at 
the  time  of  the  decease  of  the  survivor  of  A.  and  B.,  to 
be  divided  share  and  share  alike,  when  and  as  they 
should  respectively  attain  the  age  of  twenty-four  years, 
and  to  their  respective  heirs,  &c.,  and  if  only  one,  then 
the  whole  to  such  only  or  surviving  child  in  fee  upon 
attaining  the  said  age ;  it  was  contended  that  the  gift 
to  the  children  was  too  remote;  but  the  Court  of  Common 
Pleas,  on  a  case  from  Chancery,  certified,  that  the  child- 
ren living  at  the  death  of  the  survivor  took  "  equitable 


(A)  2  WUs.  400. 

(f)  The  prudent  draughtsman, 
however,  will  not  allow  his  con- 
fidence in  the  validity  of  indefinite 
powers  of  sale,  to  induce  liim  to  omit 
an  express  restriction,  confining  the 


power  to  the  period  prescrihed  by 
the  rule  against  perpetuities. 

(it)  Farmer  v.  FrandSy  9  Moore, 
310;  S.  a  3  Bing.  151;  see  also 
Murray  v.  Addenbrooky  4  Russ. 
407. 
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estates  in  fee,"  (the  Court,  it  should  seem,  by  the  tenns    chapter  ix. 
of  the  certificate,  having  lost  sight  of  its  incapacity  as  a 
Court  of  law  to  recognise  equitable  interests). 

It  is  often,  however,  a  matter  of  no  inconsiderable  Question  whe- 
difficulty,  from  the  ambiguity  of  the  testator's  language,  ageis  the  period 
to  determine  whether  the  postponement  applies  to  the  shares  beoom- 
vesting  or  only  to  the  enjoyment ;  and  if  the  original  "**  *  *^ 
gift  is  followed  by  a  clause  disposing  of  the  shares  of 
objects  dying  under  the  specified  age,  a  further  and  still 
more  perplexing  question  arises;  namely,  whether  the 
vesting  is  originally  deferred  until  the  prescribed  age,  or 
the  shares  are  immediately  vested,  with  a  liability  to  be 
divested ;  in  other  words,  whether  the  specified  age  is 
the  period  of  vesting  or  the  period  of  the  shares  becom- 
ing absolute,  in  case  of  the  objects  dying  before  such 
age.  This  question,  which  is  fully  discussed  in  a  future 
chapter  (/),  is  most  important  in  reference  to  the  appli- 
cation of  the  rule  against  perpetuities,  for  if  the  shares 
are  immediately  vested,  and  the  remoteness  affects  only 
the  clauses  of  accruer,  or  other  the  gifts  engrafted  on  or 
limited  in  derogation  of  the  original  gift,  the  effect  of  the 
rule  is,  not  to  invalidate  such  original  gift,  but  to  render 
it  absolute,  by  relieving  it  from  the  clauses  which  qua- 
lified or  divested  the  interests  of  its  objects. 

It  is  clear,  that,  in  order  to  render  a  gift  to  a  class  of  Raiesof  con- 
persons  valid,  the  Courts  will  not  depart  from  the  estab-  strained  for 


{f)  As  these  cases  are  dealt  with 
on  the  ordinary  and  general  prin- 
ciples of  interpretation,  which  are 
unsparingly  applied  without  regard 
to  ^consequences,  and  the  £Eict  of 
any  proposed  construction  rendering 
the  intended  gift  valid  for  remote- 
ness, b  not  allowed  to  exert  any 
influence;  it  is  obvious  that  the 
cases  referred  to  in  the  text,  have 


no  peculiar  connexion  with  the  sub- 
ject of  the  present  section,  but  be- 
long rather  to  the  chapter  which 
treats  of  the  vesting  of  estates, 
where,  accordingly,  they  will  be 
found.  Vide  Doe  d.  BocJte  v.  Notedly 
1  Mau.  &  S,  397;  6  Dow,  202 ;  and 
other  cases,  post ;  also  Vawdfy  v. 
Oeddesyl  Russ.  &  M.  208, ante,  227; 
.B^«wev.J?«#r^A,  Rolls,  Mar,  16, 1840. 
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cHAFinaix.    lished  rule   of  construction,   which   fixes   its  range  of 

d^riftvJSd  ^"y^^ts^  ^^^  though  it  is  probable  that  the  testator,  if  in- 
terrogated on  the  point,  would  have  consented  to  restrict 
the  class  for  the  purpose  of  bringing  it  within  due  limits, 
yet,  as  the  will  intimates  no  such  intention,  its  judicial 
expositor  is  not  warranted  in  so  dealing  with  its  con- 
tents. 

As  in  the  case  of  Jee  y.  Audley{m)^  where  a  testator 
bequeathed  £1000  to  be  placed  out  at  interest,  which  in- 
terest he  gave  to  his  wife  during  her  life,  and  at  her 
death  he  gave  the  £1000  unto  his  niece  Mary  Hall,  and 
the  issue  of  her  body,  lawfully  begotten  and  to  be  begotten, 
and  in  default  of  such  issue^  he  gave  it  to  be  equally  di- 
vided between  the  daughters  then  living  of  John  Jee  and 
Elizabeth  Jee  his  wife.  It  was  objected,  that  the  limita- 
tion to  the  daughters  of  John  and  Elizabeth  Jee  was 
void,  as  being  too  remote,  being  to  take  effect  on  a  gene- 
ral failure  of  issue  of  Mary  Hall,  and  was  not  confined 
to  the  daughters  living  at  the  death  of  the  testator.  On 
the  other  side  it  was  said,  that  though  the  late  cases  had 
decided,  that,  on  a  gift  to  children  generally,  9uch  chil- 
dren as  should  be  living  at  the  time  of  the  distribution  of 
the  fund  would  be  let  in,  yet  it  would  be  very  hard  to 
Legal  poMibi.  adhere  to  such  a  rule  of  construction  so  rigidly,  as  to  de- 
idihBtulS^  feat  the  evident  intention  of  the  testator  in  this  case,  es- 
***'  pecially  as  there  was  no  real  possibility  of  J.  and  E.  Jee 
having  children  after  the  testator's  death,  they  being  then 
seventy  years  old ;  and  if  there  were  two  ways  of  con- 
struing words,  that  should  be  adopted,  which  would  give 
effect  to  the  disposition  made  by  the  testator;  that  the 
cases  which  had  decided,  that  after-bom  children  should 

(m)  1  Cox,  824.  Bat  this  prin-  from  in  the  construction  of  one  of  the 
ciple  seems  to  have  been  actnaUy,  devises  in  Mog^  y.  Moggy  1  Mer.  654; 
though  not  professedly,   departed     as  to  which,  see  10  Jarm,  CoAv.  62. 
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take,  proceeded  on  the  implied  intention  of  the  testator, 
and  never  meant  to  give  effect  to  words  which  would 
totally  defeat  snch  intention.  But  Sir  Lhyd  Kenyon^ 
M.  R.,  observed,  that  it  had  been  decided  bj  several 
cases,  that,  in  bequests  to  children,  all  those  bom  before 
the  interest  vested  in  possession,  were  entitled.  '*  This," 
continued  his  Honor,  ^'  being  a  settled  principle,  I  shall 
not  strain  to  serve  an  intention,  at  the  expense  of  re- 
moving the  landmarks  of  the  law.  It  is  of  infinite  im- 
portance to  abide  bj  decided  cases,  and  perhaps  more 
so  on  this  subject  than  any  other.  The  general  princi- 
ples which  apply  to  this  case,  are  not  disputed ;  limita- 
tions of  personal  estate  are  void,  unless  they  necessarily 
vest,  if  at  all,  within  a  life  or  lives  in  being  and  twenty- 
one  years  and  nine  or  ten  months  afterwards.  This  has 
been  sanctioned  by  the  opinion  of  Judges  of  all  times, 
from  the  time  of  the  DuTce  of  NorfoOc^s  case,  to  the  pre- 
sent ;  it  is  grown  reverend  by  age,  and  is  not  now  to  be 
broken  in  upon.  I  am  desired  to  do  in  this  case,  some- 
thing which  I  do  not  feel  myself  at  liberty  to  do,  namely, 
to  suppose  it  impossible  for  persons  at  so  advanced  an 
age  as  John  and  Elizabeth  Jee  to  have  children ;  but  if 
this  can  be  done  in  one  case,  it  may  in  another,  and  it 
is  a  very  dangerous  experiment,  and  introductive  of  the 
greatest  inconvenience,  to  give  a  latitude  to  such  sort  of 
conjecture.  Another  thing  pressed  upon  me  is,  to  decide 
upon  the  events  which  have  happened ;  but  I  cannot 
do  this  without  overturning  very  many  cases.  The  sin- 
gle question  before  me  is,  not  whether  the  limitation  is 
good  in  the  events  which  have  happened,  but  whether 
it  were  good  in  its  creation,  and  if  it  were  not,  I  cannot 
make  it  so.  Then,  must  this  limitation,  if  at  all,  ne- 
cessarily take  place  within  the  limits  prescribed  by  law  ? 
The  words  are,  *  in  default  of  such  issue,  I  give  the  said 
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£1000  to  be  equally  divided  between  the  daughters 
then  living  of  John  Jee  and  Elizabeth  his  wife.'  If  it 
had  been  to  *  daughters  now  living,'  or  *  who  should  be 
living  at  the  time  of  my  death,'  it  would  have  been  very 
good  {n) ;  but,  as  it  stands,  this  limitation  may  take  in 
after-bom  daughters ;  this  point  is  clearly  settled  by 
Ellison  V.  Airy^  and  the  effect  of  law  on  such  limitation 
catinot  make  any  diffei^ence  in  co?istruing  such  intention. 
If,  then,  this  will  extended  to  after-bom  daughters,  is  it 
within  the  rule  of  law  ?  most  certainly  not ;  because 
John  and  Elizabeth  Jee  might  have  children  bom  ten 
years  after  the  testator's  death,  and  then  Mary  Hall 
might  die  without  issue,  fifty  years  afterwards  ;  in  which 
case  it  would  transgress  the  rale  prescribed." 

But  though  the  Courts  will  not  violate  the  established 


Question  where 
the  deTise  de- 
pends on  a  re- 
mote contin- 
gency, but  U 
in  its  own  na- 
ture restricted. 


(n)  This  touches  upon  a  point 
which  has  not,  it  is  believed,  been 
the  subject  of  positive  decision, 
namely,  whether  a  devise  which, 
either  from  the  nature  of  the  sub- 
ject of  gift,  as  in  the  case  of  a  life 
estate,  or  from  the  nature  of  the 
qualification  superadded  to  the  de- 
visee, as  in  the  instance  of  a  gift  to 
children  living  at  the  death  of  the 
testator,  can  never  extend  beyond  the 
period  allowed  by  the  rule  of  law,  is 
good,  though  limited  to  arise  upon 
an  event  which  might,  abstractedly 
considered,  happen  after  that  pe- 
riod, as  an  indefinite  failure  of  issue ; 
in  other  words,  whether  a  bequest, 
in  a  wiU  made  before  1888,  if  A. 
shaU  die  without  issue,  to  B.  if  then 
livinff,  is  to  be  regarded  in  precisely 
the  same  light  as  a  gift  in  case  A. 
shaU  die  without  issue  living  B. 
Upon  principle,  it  is  difficult  to  per- 
ceive any  solid  difference  between 


the  two  cases;  and  the  opinion  of 
Mr.  Feame  (C.  R,  488,  500,  Butler, 
n.)  seems  to  have  been  in  flavour  of 
the  validity  of  the  former  limitation, 
though  none  of  the  cases  cited  by 
this  distinguished  writer  go  directly 
to  the  point.  In  Oakes  v.  Chalfont^ 
(PoUexf.  38,)  which  is  his  leading 
authority,  the  words  "  for  want  of 
such  issue"  evidently  pointed  at 
the  children  who  were  the  objects 
of  the  preceding  gift,  and  the  be- 
quest over  was  therefore  clearly 
good,  as  a  simple  substituted  gift* 
It  seems,  from  Sir  William  Grants 
observations  in  Barlow  ▼.  Salter, 
(17  Ves.  483,  see  also  Sugd.  Giib. 
Uses,  177  n.,)  that  he  entertained 
some  doubts  on  the  point,  which  is 
now  of  diminished  interest,  as  it 
can  hardly  arise,  except  under  a  will 
made  before  1838,  and,  therefore, 
may  never  arise  at  all. 
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rules  of  construction  for  the  sake  of  bringing  a  gift  cHAPTEm  ix. 
within  legal  limits ;  yet  an  anxiety  to  prevent  a  testator's 
dispositive  scheme  from  proving  abortive,  on  account  of 
its  remoteness,  is  plainly  discoverable  throughout  the 
cases.  To  this  anxiety  we  may  ascribe  the  rule,  which 
recent  caiSes  seem  to  establish,  that  where  a  testator 
has  by  his  will  made  an  absolute  bequest  in  favour  of 
unborn  persons,  and  has  afterwards  by  a  codicil  revoked 
such  bequest,  and  in  lieu  thereof  given  to  the  same  lega- 
tees life  interests  only,  with  remainder  to  their  children, 
(which  substituted  bequest  of  course  would  be  void  ajs  to 
the  children,)  the  codicil  may  be  rejected,  and  the  legatees 
take  the  interests  originally  given  them  by  the  will  (o). 
And  this  rejection  of  qualifying  clauses  ineffectually  ciauics  iUcgai- 

,  It  modifying 

attempted  to  be  engrafted  on  a  previous  absolute  giit,  previous  abto- 
equally  obtains,  where  the  whole  is  contained  in  the  jectcd. 
same  testamentary  paper,  and  in  spite,  too,  of  the  prin- 
ciple hereafter  discussed,  which  prefers  the  posterior  of 
two  inconsistent  clauses ;  it  being  considered,  (for  this 
is  the  ground  upon  which  alone  the  construction  can  be 
defended,)  that  the  testator  intends  the  prior  absolute 
gift  to  prevail,  except  so  far  only  as  it  is  effectually 
superseded  by  the  subsequent  qualified  one.  As  in  the 
case  of  Carver  v.  Bowles  {p\  where  a  testatrix,  having 
under  her  marriage  settlement  a  power  of  selection  in 
favour  of  her  children,  appointed  the  settled  fund  to  her 
five  children,  two  sons  and  three  daughters,  absolutely,  in 
equal  shares;  and  then  proceeded  to  declare  that  the 
one-fifth  so  appointed  to  each  of  her  daughters,  she  did 
thereby,  so  far  as  she  lawfully  might  or  could,  order 
and  appoint  should  be  held  upon  trusts  for  the  daughter 
for  her  separate  and  inalienable  use  for  life ;  and  after 

(o)  Arnold  y.  Ckmgreve^  1  Rubs.  &  My.  269. 
{p)  2  Ru88.  &  My.  306.    See  also  Church  y.  Kemhle,  5  Sim.  525. 
VOL.  r.  S 
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cBAFTKii  nt.  her  decease  for  her  children,  and  in  default  of  children, 
subject  to  her  general  power  of  appointment,  and  in 
default  of  appointment,  for  her  next  of  kin.  Sir  John 
Leach^  M.  R.,  held,  that  the  words  of  the  appointment  were 
sufficient  to  vest  the  shares  absolutely  in  the  daughters ; 
that  the  attempt  to  restrict  their  interest  by  limitations 
to  their  issue,  being  inoperative,  did  not  cut  down  the 
absolute  appointment ;  but  that  it  was  competent  to  the 
donee  of  the  power  to  limit  the  interests  which  he  ap- 
pointed to  his  daughters  to  their  separate  use,  and  to 
restrain  them  from  anticipation  or  alienation  {p). 

So,  in  the  case  of  Kampf  v.  Jones  (y),  where  a  testatrix 
having  under  a  settlement  a  power  of  selection  over  a 
fund  in  favour  of  her  children  or  more  remote  issue,  by  her 
will  appointed  it  to  her  five  children  in  equal  shares;  and 
directed  that  the  share  of  one  of  those  children,  a  daugh- 
ter, should  be  considered  a  vested  interest  in  her  upon 
attaining  twenty-one  or  marrying  with  consent ;  but  she 
directed  that  the  share  should  be  vested  in  trustees  upon 
trust  for  the  daughter  for  life,  and  after  her  death,  for 
her  issue.  Lord  Langdak^  M .  R.,  held,  on  the  authority  of 
the  last  case,  that  the  absolute  gift  ought  to  have  effect, 
subject  to  the  limitations  which  were  within  the  power, 
and  free  from  the  others. 

It  is  to  be  presumed,  (though  the  fact  is  not  distinctly 
stated,)  that  the  daughter  to  whom  a  life  interest  was 
appointed,  was  not  in  existence  at  the  time  of  the  ex- 
ecution of  the  settlement,  on  which  ground  the  appoint- 
ment to  her  issue  would  have  been  too  remote. 

Again,  in  the  case  of  Ring  v.  Hardwicke{r\  where  a  tes- 
tator gave  his  residuary  personal  estate  to  trustees,  upon 

(/>)  The  M.  R.  therefore  thought  (r)  RoUs,  March  4, 1840;  4  Jur. ' 

that  these  restrictioiiB  took  effect.         242, 
{q)  2  Kee.  766. 
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trust  to  pay  the  income  to  his  wife  during  widowhood,  and  cHAPTam  ix. 
after  her  death  or  second  marriage,  upon  trust  to  make  a 
division  of  all  his '  said  personal  estate  between  his  four 
children^  namely,  his  two  sons  A.  and  B.,  and  his  two 
daughters  C.  and  D.,  with  directions  concerning  the  ac- 
cumulation of  the  income,  in  augmentation  of  the  prin- 
cipal.    The  testator  then,  after  directing  £2000  to  be  Giftabsoiate, 

notwi  thstaod  - 

taken  out  of  his  sons'  shares,  to  augment  the  shares  ing  subseqoent 
of  his  said  two  daughters ;  and,  after  bequeathing  the  cUiue!  ^ 
shares  of  his  sons  who  should  die  unmarried  and 
without  issue  before  their  shares  became  payable,  to  his 
two  daughters,  if  living  at  the  decease  or  marriage  of  his 
wife,  proceeded  to  declare,  that  as  touching  and  con- 
cerning the  shares  of  his  personal  estate,  which,  with  the 
augmentations,  would  become  the  property  of  his  daugh- 
ters, his  will  was,  that  the  same  should,  immediately 
upon  the  decease  or  second  marriage  of  his  wife,  be  in- 
vested upon  security ;  and  as  to  the  share  of  C,  upon 
trust  to  permit  her  to  receive  the  income  during  her  life, 
and  after  her  decease,  to  divide  the  capital  between  all 
the  children  of  C,  to  becotne  vested  in  such  children  re~ 
spectivehf  at  the  age  of  twenty-five  years;  and  if  any  such 
children  should  die  under  that  age,  their  shares  to  be 
divided  amongst  the  survivors  of  such  children  who 
should  live  to  attain  that  age;  and  if  only  one  such  child 
should  live  to  attain  that  age,  then  that  the  whole  of  such 
share  and  augmentation  should  belong  to  such  only  child 
upon  attaining  that  age ;  and  if  C.  should  die  without 
leaving  any  child  who  should  live  to  attain  twenty-five, 
then  over.  The  testator  then  declared  similar  trusts 
of  the  share  of  D. ;  and  the  will  provided,  that  in  case  of 
the  death  of  C.  or  D.  before  the  children  of  either  should 
have  attained  twenty-five,  it  should  be  lawful  for  the 
trustees  to  raise  any  part  of  the  share  of  such  children  for 

s2 
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As  to  implying 
estates  which 
would  be  too 
remote. 


Doctrine  of  cj 
pres,  or  ap- 
proiimation. 


their  advancement.  Lord  Lan^dale^  M.  R.,  was  of  opinion 
that  the  gift  to  the  children  of  C.  was  void  for  remote- 
ness, as  he  did  not  concur  in  the  argument,  which  had 
heen  much  pressed  at  the  bar,  that  the  children  took 
vested  interests,  subject  to  be  divested  in  case  they 
should  die  under  the  age  of  twenty-five  (^).  It  was  true, 
that,  in  the  clause  for  advancement,  the  word  "  shares " 
was  used,  but  it  meant  the  shares  given  to  the  children 
who  should  attain  twenty-five.  His  Lordship  thought, 
however,  (and  this  is  the  material  point  in  regard  to  the 
subject  under  discussion,)  that  the  prior  words  of  di- 
vision among  the  testator's  children,  amounted  to  an 
absolute  gift  to  the  daughter  in  the  first  instance,  and 
that  such  absolute  gift,  being  followed  by  restrictions 
which  were  void,  the  absolute  gift  remained  in  force. 

Upon  the  same  principle,  there  is  always  a  disinclina- 
tion in  the  Courts  to  apply  those  liberal  rules  of  construc- 
tion, which,  in  favour  of  the  apparent  intention,  as  col- 
lected from  the  context,  operate  to  raise  devises  by 
implication,  in  the  absence  of  words  of  positive  gift, 
where  the  effect  of  such  implication  would  be  to  impute 
to  the  testator  a  scheme  of  disposition  at  variance  with 
the  principle  of  law,  which  regulates  and  restricts  the 
period  of  vesting  (t). 

The  most  striking  illustration,  however,  of  the  anxiety 
of  the  Courts  to  prevent  the  total  disappointment  of  the 
testator's  intention  by  the  operation  of  the  rule  against 
perpetuities,  is  afforded  by  the  doctrine  of  cy  pres  or 
approximation  (as  it  is  called).  This  doctrine  applies 
where  lands  are  limited  to  an  unborn  person  for  life, 
with  remainder  to  his  first  and  other  sons  successively  in 
tail,  in  which  case,  as  such  limitations  are  clearly  inca- 

(s)  As  to  this,  Tide  p.  263. 
(0  Chapman  v.  Brtwn^  3  Burr.  1626 ;  post,  261,  n. 
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pable  of  taking  effect  in  the  manner  intended,  (the  re-   chaptb*  ix. 
mainder  to  the  issue  being,  as  we  hare  seen,  absolutely 
Toid,)  the  doctrine  in  question  gives  to  the  parent  the 
estate  tail  that  was  designed  for  the  issue ;  which  estate 
tail  (unless  barred  by  the  parent  or  his  issue  being  tenant 
in  tail  for  the  time  being,)  will  comprise,  in  its  devolution 
by  descent,  all  the  persons  intended  to  have  been  made 
tenants  in  tail  by  purchase.     The  intention  that  the  tes- 
tator's bounty  shall  flow  to  the  issue,  is  considered  as  the 
main  and  paramount  design,  to  which  the  mere  mode  of 
their  taking  is  subordinate,  and  the  latter  is  therefore 
sacrificed.     The  first  clear  (t)  authority  for  the  doctrine  Unbom  tenant 
is  the  case  of  NichoU  v.  NichcU  («),  where  the   devise  tenant  in  tau 
was  "  to  the  second  son  of  W.  NichoU  (who  at  the  death  ^  docteine. 
of  the  testator  had  no  son)  for  his  life,  and  after  his 
death,  or  in  case  he   should   inherit   the   paternal   es- 
tate by  the  death  of  his  brother,  to  his  second  son  law- 
fully to  be  begotten  and  his  heirs  male,  remainder  to  the 
third  and  other  sons  of  W.  NichoU  successively,  in  tail 
male,  remainder  over."     The  Common  Pleas,  on  a  case 


(f)  The  case  of  HfinAenion  v. 
Himherstonj  1  P.  W.  332,  has  usu- 
aUybeen  considered  as  a  leading  au- 
thority for  the  doctrine.  A  testa- 
tor directed  trustees  to  convey  lands 
to  M.  H.  for  life,  and  then  to  his 
fint  son  for  life,  and  so  to  the  first 
son  of  that  first  son  for  life,  &c. 
This  trust  was  executed  hy  a  strict 
settlement,  making  the  sons  bom 
before  the  death  of  the  testator  te- 
nants for  life,  and  those  bom  after- 
wards, tenants  in  tail.  The  tmst 
however,  being  executory,  the  Court 
was  authorized  to  mould  the  limita- 
tions so  as  to  bring  them  within  the 
established  limits^  independently  of 


the  doctrine  in  question.  (See  2  Sim. 
282.)  The  case  of  Chapman  d.  Oliver 
V.  Brovm,  3  Burr.  1 626,  {S.C.  in  Dom. 
Proc.  3  Bro.  C.  C.  Toml.  ed.  269,) 
cited  But!.  Fea.  C.  R.  207,  n.,  is  also 
distinguishable,  (though  the  doctrine 
was  much  discussed,)  as  there  was 
an  express  devise  in  tail  to  the  un- 
bom son,  and  the  only  question  was, 
whether  words  ought  not  to  be  sup- 
plied which  would  have  given  the 
estate  tail  to  the  son  of  such  son, 
and  thereby  rendered  the  devise 
void.  This  was  refused,  and,  con- 
sequently, the  devise  was  held  to  be 
good. 

(tt)  2  Bl.  1769. 
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cHAPTm  IX.  sent  from  Chancery,  certified  that  the  estate  would  rest 
in  the  second  son  by  executory  devise ;  and,  in  order  to 
eflfectuate  the  general  intention  of  the  testator,  he  would 
take  a7i  estate  in  tail  male^  determinable  on  the  accession 
of  the  paternal  estate. 

So,  in  Robinson  v.  Hardcastle  (*r),  where,  on  the  mar- 
riage of  A.  and  B.,  lands  were  limited  to  A.  for  life,  re- 
mainder to  such  of  the  children  of  the  marriage  as  A. 
should  appoint,  and,  in  default,  over.  A.  by  will  ap- 
pointed to  his  son  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  such  son  successively  in  tail  male, 
with  remainder  to  his  daughters  as  tenants  in  common 
in  tail.  Mr.  Justice  Buller  expressed  an  opinion  that 
the  son,  by  the  application  of  the  cy  pres  doctrine,  took 
an  estate  tail;  but  the  Court  was  net  called  upon  to 
decide  the  point  (y). 

Case  of  Pitt  v.       The  casc,  however,   which  has  carried  this   doctrine 

farther  than  any  other,  is  Pitt  v.  Jackson  (z),  where,  by  a 
settlement  on  the  marriage  of  P.  W.,  certain  monies  were 
directed  to  be  laid  out  in  the  purchase  of  lands,  to  be  set- 
tled to  the  use  of  P.  W.  for  life,  without  impeachment 
of  waste,  with  remainder  to  his  intended  wife  for  life, 
remainder  to  the  use  of  the  children  of  the  marriage, 
subject  to  such  powers,  limitations,  and  provisoes  as 
P.  W.  by  deed  or  will  should  appoint,  with  remainders 
over.  By  will  P.  W.  appointed  trust  monies  to  be  laid 
out  in  real  estate,  to  be  conveyed  in  trust  for  his  daugh- 
ter M.,  during  her  life,  for  her  separate  use,  remainder  to 
trustees  to  support  contingent  remainders,  remainder  to 

(ar)  2  Dura.  &  East,  241,  380,  Co.  Litt.  271.  b.;  Butl.  n.  &  C. 
781.  (*)  2  Bro.  C.  C.  61;  S.  C.  cited 

{y)  See  also  Hopkins  v.  Hopkins,  2  Yes.  jun.  849.    See  also  Sw^ith  v. 

Cas.  Temp.  Talb.  44;  1  Atk.  580;  Lord  Camdford^  2  Yes.  jun.eOB. 
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att  and  every  the  child  and  children  of  his  said  daughter^  as  chaptse  i%. 
iencmts  in  common  in  taily  with  remainders  over.  Sir  Llqj/d 
Kent/on,  M.  R.,  declared  the  appointment  to  be  invalid, 
and  that  the  whole  of  the  share  appointed  to  the  daugh- 
ter for  her  separate  use,  was,  to  effectuate  the  testator's 
general  intention,  to  be  considered  to  rest  in  her  an  es- 
tate tail. 

In  this  case,  the  nature  of  the  estate  appointed  to  the  Remariuontha 

1.1,  !•/«.        1       .11      ^  1  1         f .         1        1      .         cweofPtf/T. 

children,  differed  widely  from  the  mode  of  its  devolution  Jaekmm. 
under  an  estate  tail,  which  this  doctrine  gave  to  their 
parent.  In  all  the  preceding  cases,  the  first  and  other 
eons  were  to  take  successively;  here,  all  the  children, 
female  as  well  as  male,  were  to  take  concurrently.  Pro- 
bably the  authority  of  Fitt  v.  Jackson  is  not  to  be  im- 
plicitly relied  on ;  even  the  eminent  Judge  who  decided 
it,  on  a  subsequent  occasion  ( a),  admitted  that  the  case 
went  to  the  outside  of  the  rules  of  construction :  adding, 
however,  that  still  he  did  not  think  it  was  wrong.  Lord 
Eldouj  in  quoting  this  observation  (^),  intimated  that  it 
was  not  proper  to  go  one  step  farther ;  for  those  cases, 
in  order  to  serve  the  general  intent  and  the  particular 
intent,  destroyed  both. 

It  has  been  since  decided,  in  relation  to  the  doctrine  in  Limits  imposed 
question,  first.  That  it  does  not  apply  to  limitations  of  per-  dooti^f  ^^ 
sonal  estate  {c) ;  secondly.  That  it  is  inapplicable  where 
an  attempt  is  simply  made  to  limit  a  succession  of  life  es- 
tates to  the  issue  of  an  unborn  person,  either  for  a  definite 
or  indefinite  series  of  generations  ((/);  and,  thirdly,  That 
the  doctrine  is  not  applicable  where  the  limitation  to  the 


(a)  1  East,  451.  Durn.  &  East,   218;    Seaward  r. 

(5)7Ve8,390.  Willock,   6  East,   198;    Beard  v. 

(c)  BmttUdge  v.  2)om7,  2  Ves.  WeitcoH^       Taunt.  393;    5  B.  & 

jun.  966.  Aid.  801 ;      Turn.  25,  8.  C. 
{d)  SommrvUU  v.  Letkbridge,   6 
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children  of  the  unborn  person  gives  them  an  estate  in 
fee-simple.  The  last  point  was  decided  in  the  case  of 
Bristowe  v.  Warde  ((?),  where  money  directed  to  be  laid 
out  in  land  was,  by  the  trusts  of  certain  articles,  and  a 
settlement  executed  in  pursuance  of  those  articles,  made 
subject  to  a  power  of  appointment  by  the  husband,  in 
favour  of  the  children  of  the  marriage ;  and  he  appointed 
portions  of  the  fund  to  certain  of  the  children  for  life, 
and  after  their  decease,  among  their  children,  as  they 
should  appoint ;  it  was  held  to  be  real  estate,  and  that 
the  husband's  appointment  (which,  if  valid,  would  have  the 
effect  of  vesting  absolute  interests  in  the  grandchildren 
equally,  in  default  of  appointment  by  the  children,)  was 
void  as  to  the  grandchildren,  and  could  not,  Lord  L<mgh^ 
borough  was  of  opinion,  be  executed  cy  pres  {f). 


Section  III. 


Old  rale  fixing 
extent  of  pros- 
pective  accu- 
mulation of  in- 
come. 


For  what  Peinod  Income  may  be  accumulated. 

Formerly  the  rule  that  fixed  the  period  for  which  the 
vesting  of  property  might  be  suspended,  regulated  also 
the  power  of  deferring  its  enjoyment ;  it  being  then  per- 
mitted to  a  settlor  or  testator  to  create  an  accumulating 
trust  absorbing  the  entire  income  during  the  full  period 
for  which  the  vesting  might  be  protracted,  and  whether  it 
was  or  was  not  so  protracted.  And  no  inconvenience  ap- 
pears to  have  been  felt  in  allowing  so  wide  a  range  of 


{e)  2  Ves.  jnn.  136.  of  cy  pres,  Sugd.  Pow.  6th  ed.,  and 

(/)  See  further,  as  to  the  doctrine      Feam.  Cont.  R.  Butl.  ed. 
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accumulation,  few  persons  having  availed  themselves  of  cbaftbk  ix. 
the  pennission  to  a  mischievous  extent,  until  Mr.  Thel- 
luson  made  the  extraordinary  and  well-known  disposi- 
tion of  his  immense  property  {g)y  by  the  operation  of 
which,  every  child  and  more  remote  descendant  bom  or 
rather  procreated  in  his  lifetime,  (and  which  included 
every  individual  of  those  descendants  towards  whom  per- 
sonal knowledge  and  intercourse  might  have  been  sup- 
posed to  induce  a  particular  affection,)  were  excluded 
from  enjoyment,  for  the  purpose  of  swelling  to  a  princely 
magnitude,  the  fortune  of  some  remote  and  unascertained 
scions  of  the  stock.     The  necessity  then  became  appa- 
rent, of  preventing,  by  legislative  enactment,  the  repeti- 
tion of  a  scheme  of  disposition  fraught  with  so  much  mis- 
chief and  hardship.    This  led  to  the  stat.  39  &  40  Geo.  3,  stit  39  &  40 
c.  98,  which,  after  reciting  that  it  was  expedient  that  all 
dispositions  of  real  or  personal  estate  whereby  the  profits 
and  produce  thereof  was  postponed,  should  be  made  sub- 
ject to  the  restrictions  thereinafter  contained,  proceeded 
to  enact,  '*that  no  person  or  persons  shall,  after  the  passing  Aoemniiktkm 
of  this  act,  by  any  deed  or  deeds,  surrender  or  surrenders,  less  for  m  of 
will,  codicil,  or  otherwise  soever,  settle  or  dispose  of  any  twenty-one 
real  or  personal  property,  so  and  in  such  manner,  that  the  ^^h^,  &^ 
rents,  issues,  profits,  or  produce  thereof  shall  be  wholly 
or  partially  accumulated,  for  any  longer  {h)  term  than  the 
life  or  lives  of  any  such  grantor  or  grantorsy  settlor  or  set- 
tlorsy  OTy  the  term  of  twenty-one  years  from  the  death  of  any 
such  grantor^  settlor ^  devisor ^  or  testator^  or  during  the  mi^ 


{g)  4  Yes.  227.  an  accumulating  trust  commencing 
{k)  Instead  of  ^' longer,'*  the  term  twenty-one  years  from  the  testa- 
should  have  been  "  more  remote  ;"  tor's  decease  would  be  void,  though 
for  it  is  the  remoteness,  and  not  the  it  were  no  ^^  longer"  than  a  single 
length  of  the  accumulation,  against  year,  or  even  a  day. 
which  the  statute  directs  itself :  for 
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nority  or  respective  mitiorities  of  any  person  or  persons^  who 
shall  be  living  or  en  ventre  sa  mere  at  the  time  of  the  death 
of  such  grantor,  devisor,  or  testatory  or  during  the  minority 
or  respective  minorities  only  of  any  person  or  persons,  who 
under  the  uses  or  trusts  of  the  deed,  surrender,  wiU,  or  other 
assurances  directing  such  accumulations,  would,  for  the  time 
being,  if  of  fuU  age,  be  entitled  unto  the  rents,  issues,  and 
profits,  or  the  interest,  dividends,  or  annual  produce  so  di- 
rected to  be  accumulated ;  and  in  every  case,  where  any 
accumulation  shall  be  directed  otherwise  than  as  afore- 
said, such  direction  shall  be  null  and  Toid,  and  the  rents, 
issues,  profits,  and  produce  of  such  property  so  directed 
to  be  accumulated,  shall,  so  long  as  the  same  shall  be  di- 
rected to  be  accumulated,  contrary  to  the  provisions  of 
this  act,  go  to  and  be  received  by  such  person  or  persons 
as  would  have  been  entitled  thereto,  if  such  accumulation 
Act  not  to  ex-  had  not  been  directed."  Sect.  3  provides,  "  That  nothing 
sioiu  for^bts,  in  this  act  contained,  shall  extend  to  any  provision  for 
chiT^T*  ^^   payment  of  debts  of  any  grantor,  settlor,  or  devisor,  or 

other  person  or  persons,  or  to  any  provision  for  raising 
portions  for  any  child  or  children  of  any  grantor,  settlor, 
or  devisor,  or  any  child  or  children  of  any  person  taking 
any  interest  under  any  such  conveyance,  settlement,  or 
devise,  or  to  any  direction  touching  the  produce  of  tim- 
ber or  wood,  upon  any  lands  or  tenements,  but  that  all 
such  provisions  and  directions  shall  and  may  be  made 
—nor  to  Scot-   and  given  as  if  this  act  had  not  passed."     By  sect.  4, 

—nor  to  prior    the  act  is  uot  to  cxtcud  to  heritable  property  in  Scot- 
wiiifl,imiefl8&c.  i^^^^^  jj^j.  j^  ^jjjg  made  before  the  act,  unless  the  testator 

should  be  living  and  of  sound  mind  for  twelve  calendar 
months  from  its  passing. 

It  should  seem,  that  a  testator  or  settlor  is  not  at  liberty 
to  take  more  than  one  of  the  several  periods  of  accumu- 
lation mentioned  in  the  statute ;  (for  instance,  he  cannot 
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accumulate  for  a  term  of  twenty-one  years,   and  also    cHA>T«m  ix. 
during  the  minority  of  a  person  entitled  under  the  limita- 
tions;)  the  language   of  the  statute   being  disjunctive. 
Such,  we  may  collect  fix)m  Griffiths  v.  Vere  (/),  to  be  the  whether  sta. 
opinion  of  Lord  EldoUy  who  there  takes  some  pains  to  stmed  dmunc 
shew,  that,  under  certain  circumstances,   the  combined    "  ^' 
effect  of  an  express  trust  for  accumulation  for  twenty-one 
years,  and  of  the  rule  of  law,  which  accumulates  the  in- 
come of  a  minor,  might  be  to  protract  accumulation  for 
forty  years ;  thereby  evidently  indicating,  that  his  Lord^ 
ship  did  not  consider  the  statute  directly  to  authorize 
accumulation  which  might  run  to  that  extent. 

The  contrary  construction,  indeed,  (which  is  advocated 
by  an  eminent  living  writer  (A),)  has  the  merit  of  giving 
effect  to  all  the  clauses  of  the  statute ;  whereas  the  dis- 
junctive construction  reduces  to  silence  the  clause  autho- 
rizing accumulation  during  the  minority  of  an  existing 
person,  which  must  necessarily  be  included  in  the  pe- 
riod of  twenty-one  years  allowed  by  the  other  clause. 
It  is  presumed,  however,  that  this  consideration  would 
not  be  allowed  to  weigh  against  the  literal  force  of  the 
words,  supported  by  the  probable  intention  of  the  legis- 
lature. 

The  clause  which  would  seem  to  afford  the  widest  Aitoaccumn- 

lation  during 

range  of  accumulation,  is  that  which  authorizes  it  during  the  minority  of 
the  minority  of  any  person,  who  would,  if  of  full  age,  wn  entitled  nn- 
be  entitled,  under  the  trusts,  to  the  income ;  and  who,  it 
will  be  remembered,  might,  under  the  rule  of  law  dis- 
cussed in  the  last  section,  be  any  person  coming  into  ex- 
istence during  a  life  in  being  at  the  testator's  decease. 
This  seemingly  important  clause,  however,  is  reduced  to 
insignificance,   and  rendered  wholly  inoperative  by  the 

(0  9  Vee.  196.  (k)  2  Prest.  Abs.  181. 
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construction  put  upon  it  in  the  case  of  Haley  v.  Bannis- 
ter  {I ),  where  the  testator  had  directed  certain  sums  of 
stock  in  the  public  funds  to  be  purchased  by  his  execu- 
tors, and  the  dividends  accumulated,  until  one  of  the 
children  of  his  daughter,  bom  or  to  be  bom,  should  attain 
the  age  of  twenty-one,  when  the  whole  was  to  be  trans- 
ferred to  such  child,  and  any  other  child  or  children  who 
might  be  then  living;  the  will  contained  a  residuary 
clause.  Sir  J.  Leachy  V.  C,  said,  "  The  statute  prevents 
an  accumulation  of  interest  during  the  minority  of  an 
unborn  child;  but  as  to  the  principal,  the  law  remains 
as  before  the  statute.  The  excess  of  accumulation  pro- 
hibited by  the  statute  would  form  part  of  the  residue." 
Remarks  on  the       This   decision   makcs   the  clause  of  the   act,   which 

cue  of  Haley        ■.-.  i   i*  3      •         xi.  •         'x        i» 

V.  Bannister,     allows  accumulatiou  dunug  the  mmonty  of  any  person, 

who  if  of  age  would  be  entitled  to  the  income,  amount 
only  to  a  mere  saving  or  reservation  of  the  rale  of  law, 
which  so  disposes  of  the  income  of  minors,  or  rather  of 
their  surplus  income,  after  providing  for  maintenance.  It 
limits  the  term  of  accumulation  authorized  by  the  act,  to 
twenty-one  years  from  the  testator's  decease,  or  the  mi- 
nority of  a  person  then  in  esse,  which,  in  fact,  is  included 
in  the  former,  since  every  person  bom  in  the  lifetime  of 
the  testator  must  attain  majority  before  the  expiration  of 

Its  effect  upon   twcuty-oue  ycars  from  his  dcccase.     The  decision,  there- 

trusts  whiciiv        A  1.  .11  1* 

after  providing  forc,  sccms  to  placc  lu  some  pcnl  the  accumulatmg  trusts 

for  mainten-  <,.        •I'xj         j«x  ••  ^xi_  '   ± 

anoe,  direct  ac-  Ordinarily  introduccd  into  provisions  for  the  maintenance 

cnmolation  ofi*  *«xi»  1^  1.    1.1        a.     l    ±      9       t 

snrpios income,  duiing  minority  of  persons  unborn  at  the  testators  de- 
cease, which  direct  the  unapplied  surplus  income  from 
time  to  time  to  be  added  to  the  principal.  Such  tmsts, 
however,  are  distinguishable  from  the  bequest  in  Haley  v. 
Bannister  in  this,  that  they  extend  only  to  the  unapplied 

(/)  4  Madd.  276. 
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surploSy  and  not  to  the  entire  income,  and,  therefore,  ap-  chaptkr  ix. 
proach  more  closely  to  the  principle  of  the  rule  of  law, 
which  accumulates  the  income  of  minors  after  providing 
for  maintenance ;  though  they  differ  from  that  rule  in  re- 
gard to  the  ultimate  destination  of  the  accumulated  fund, 
which  the  law  gives  to  the  minor  himself,  hut  which  the 
express  trust  conmionly  attaches  to  the  principal  fund ; 
though  even  this  difference  is  considerably  narrowed,  where 
the  trustees  possess  (as  they  commonly  do,  and  always 
ought  to  do)  a  power  of  applying  the  accumulated  fund  at 
any  subsequent  period  of  minority,  which  clause  would  cer- 
tainly afford  a  strong  argument  for  taking  the  trusts  in 
question  out  of  the  principle  of  Holey  v.  Bannister ^  if  that 
case  can  be  supported.  Indeed,  considering  the  extreme 
inconvenience  of  holding  the  ordinary  accumulating  main- 
tenance trusts  in  favour  of  unborn  persons  to  be  invalid, 
the  Courts  would  no  doubt  struggle  to  avoid  such  a 
conclusion ;  at  all  events,  where  (as  often  happens)  the 
minor,  whose  income  is  accumulated,  is  the  child  of  a 
prior  legatee  for  life  of  the  same  property,  the  accumula- 
tion is  clearly  authorized  by  the  proviso  in  the  act  ap- 
plicable to  children's  portions. 

It  is  well  settled,  that  a  trust  for  accumulation  ex-  Tnuti  embn. 
ceeding  the  statutory  limit,  is  good  pro  tanto.  ^'^Iccamuia. 

Thus,  where  a  testator  directed  that  the  profits  of  cer-  S^to.  ^^ 
tain  canal  shares  should  be  invested,  the  interest  arising 
to  be  applied  to  the  education  of  the  children  of  A.  and 
B.,  (who  had  no  child  at  the  death  of  the  testator,) 
and  on  their  attaining  twenty-one  to  be  divided  among 
them ;  Sir  W.  Grant,  M.  R.,  held,  that  the  accumulation 
was  good  for  twenty-one  years  from  the  death  of  the  tes- 
tator, though  void  for  the  subsequent  period  {m). 

{m)  Lonffdon  v.  Simson,  12  Ves.      Vea.  127 ;    Palmer  v.  Hol/ord,  4 
295.    See  also  Qrifiths  v.   Vere,  9      Buss.  403. 
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oHAPTBii  IX.  But  the  point  which  has  occasioned  more  debate  than 
any  other  is,  the  destination  of  the  income  which  the 
As  to  the  des-  statutc  rcleases  from  accumulation.  A  question  of  this 
comcTwch°he  naturc  was  much  discussed  in  the  case  of  Griffiths  v.  Vere^ 
from^mi^-  ^^t  ^  t^^  accumulatiou  was  held  to  be  good  pro  tanto, 
^°^'  and  the  twenty-one  years  had  not  expired,  the  point  did 

not  arise ;  though  the  case  drew  from  Lord  Eldon  some 

remarks  on  the  subject,  in  which  his  Lordship  evidently 

considered  that  the  effect  of  the  statute,  by  vacating  the 

accumulating  trust,   was  not  to  accelerate  the  title  of 

those  to  whom  the  property  was  given  at  its  termination, 

but  to  produce  an  intestacy  pro  tanto,  (the  bequest  being 

of  a  residue,)  thereby  letting  in  the  next  of  kin :  and,  in 

consistency  with  this  notion,  subsequent  cases  seem  to 

Distiiiction       establish  the  following  position: — That  where  the  pro- 

maiating  trust    pcrty  is  in  the  first  instance  actually  disposed  of  in  terms 

ui^immediatr   which  would,  if  the  tcstator  had  proceeded  no  farther, 

have  entitled  the  devisee  or  legatee  to  the  immediate 
income,  and  the  testator  then  proceeds  to  engraft  on 
such  disposition  an  accumulating  trust,  which  is  wholly 
or  partially  void,  on  account  of  its  taking  too  wide  a 
range ;  the  statute,  by  discharging  the  property  from  the 
superadded  trust,  has  the  effect  of  entitling  the  devisee  or 
legatee  to  the  immediate  income,  in  the  same  manner  as 
if  the  prior  gift  had  stood  alone. 

As  in  the  case  of  Trickey  v.  Trickey  (»),  where  a  tes- 
tator bequeathed  the  residue  of  his  personal  estate  in 
trust  for  his  daughter  during  her  life,  and,  after  her  de- 
cease, in  trust  to  pay  or  transfer  the  principal  unto  all 
the  children  of  his  said  daughter,  when  they  should  attain 
twenty-one,  with  provision  for  maintenance  in  the  mean- 
time ;  and  the  testator  then  added  a  proviso,  that  if  the 

(n)  3  My.  &  K.  560. 
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dividends  of  his  residuary  estate  should  exceed  £200,  the  chaptbr  «. 
surplus  should  accumulate  for  the  benefit  of  the  children 
of  his  daughter.  The  testator's  daughter  survived  him 
twenty-six  years,  during  twenty-one  of  which,  the  direc- 
tion to  accumulate  the  income  of  course  was  good ;  and 
with  respect  to  its  destination  during  the  remaining  five 
years.  Sir  J.  Leachy  M.  R.,  held,  that  the  surplus  beyond 
the  £200  belonged  to  the  daughter,  she  being  the  person 
who  would  have  been  entitled^  if  such  accumidatian  had  not 
been  directed. 

Where,  on  the  other  hand,  the  gift  in  question  is  ulte-  And  where  en- 
rior  to,  and  is  to  take  effect  at  the  expiration  of,  the  accu-  poned  until  ex* 
mulating  trust,  the  result  is  different ;  the  gift  being  then  mokting  ^u^f 
considered,  not  as  intended  to  come  into  operation  on  the 
determination  by  any  means  of  such  trust,  but  as  involv- 
ing an  absolute  postponement  of  possession  until  the  6^- 
pected  determination  of  the  accumulating  trust,  (for  the 
testator,  of  course,  supposes  the  trust  to  be  valid,)  and  in 
such  case,  the  act,  while  it  necessarily  disappoints  the 
testator's  purpose,  either  wholly  or  partially,  as  to  the 
destination  of  the  intermediate  income,  does  not  unneces- 
sarily interfere  with  his  testamentary  scheme,  by  ac- 
celerating the  ulterior  gift,  but  leaves  such  gift  to  take 
effect  in  the  same  manner  as  if  the  accumulation  had 
been  valid.  In  short,  it  simply  withdraws  from  the 
operation  of  the  illegal  trust,  the  income  which  that  trust 
comprises. 

Thus,  in  the  case  of  Crawley  v.  Crawlejf{o\  where  a  income  of  legm. 
testatrix  bequeathed  £8000  to  trustees,  upon  trust  to  in-  ^^c^X^d^ 
vest  in  the  funds,  and  accumulate  the  income  by  way  of  the  reddae,"^ 
compound  interest,  until  her  great  nephew  should  attain  ^  ^' 
the  age  of  twenty-five  years,  when  the  capital  and  accumu- 
lations were  to  be  transferred  to  him.     If  he  died  under 

(o)  7  Sim.  427. 
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CHAPTBB I3C.  twentj-flve,  they  were  to  fall  into  the  residue,  which 
was  bequeathed  to  A.  and  B.  in  moieties  for  their  lives, 
and  then  to  their  children.  B.  was  under  four  years  of 
age  at  the  death  of  the  testator,  and  it  was  held,  that  the 
accumulation  after  twenty-one  years  would  fall  into  the 
residue,  and  form  part  of  the  capital  thereof. 

So,  in  the  case  of  ONeUl  v.  Lucas  ( /?),  where  a  testator 
bequeathed  £3000  stock  to  trustees,  upon  trust  to  invest 
the  dividends  from  time  to  time  in  stock,  to  be  added  to 
the  capital,  during  so  long  as  M.  should  live,  and  after 
her  decease,  in  trust  to  transfer  the  £3000  stock  and  the 
accumulations  to  and  for  the  benefit  of  R.  T.  and  his 
issue,  in  the  same  manner  as  thereinbefore  declared,  re- 
specting certain  funds  (which  had  been  bequeathed  to 
him  for  life,  with  remainder  to  his  children).  M.  survived 
the  testator  more  than  twenty-one  years ;  Lord  Langdalsy 
M.  R.,  held,  that  the  income  after  that  period  was  not 
specifically  disposed  of,  and  therefore  belonged,  during 
the  life  of  M.,  to  the  residuary  legatees,  and  not  to  R.  T. 
and  his  children ;  and  that  the  income  of  the  accumula- 
tion would  form  part  of  the  capital  of  the  residue. 

So,  in  the  case  of  Macdonald  v.  Bryce  (j'),  where  a  tes- 
tator gave  the  residue  of  his  property  to  R.,  the  eldest 
son  of  P.,  and  failing  him,  to  the  other  sons,  in  succession, 
of  P.,  who  should  attain  the  age  of  twenty-one  years,  and 
failing  the  male  children  of  P.,  to  the  five  daughters  of 
A.  And  he  directed  his  executors  to  apply  the  dividends 
of  his  residuary  property  to  the  maintenance  of  R.  during 
his  minority,  and  in  case  of  the  death  of  R.  before  attain- 
ing the  age  of  twenty-one,  then  for  the  maintenance  of  the 
other  children.  R.  survived  the  testator,  and  died  an  infant, 
and  P.,  who  was  far  advanced  in  years,  had  no  other  son. 

{p)  2  Kee.  313.  (y)  Id.  276. 
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of  the  income  of  the  residue  having  expired,  the  income  Nextofkinhcid 

to  be  entitled^ 

was  claimed  by  the  fire  daughters  of  A.,  on  the  ground  where, 
that,  in  the  events  which  had  happened,  they  had,  under 
the  residuary  bequest,  a  present  right,  subject  to  be  di- 
vested on  the  birth  of  a  son  of  P.  But  Lord  Langdale, 
M.  R.,  observed,  that  it  was  only  upon  the  failure  of  male 
issue  of  P.,  that  anything  W£U3  given  to  the  daughters  of 
A.,  and,  until  that  event  happened,  they  could  take  no- 
thing in  possession,  though  they  might  have  a  transmis- 
sible right  to  such  contingent  interest.  The  gift  of  the 
income  of  the  residue,  being  made  void  by  the  statute, 
therefore,  belonged  to  the  next  of  kin. 

Again,  in  the  case  of  Eyre  v.  Marsden  (r),   where   a 
testator  gave  the  residue  of  his  real  and  personal  estate 
to  trustees  in  trust  to  sell,  and  to  pay  out  of  the  an- 
nual produce  certain  annuities  to  his  children,  and  apply 
the  residue  in  accumulation  of  the  capital  for  the  benefit 
of  the  grandchildren,  and  after  the  decease  of  the  survi-- 
Tor  of  his  children^  upon  trust  to  divide  the  proceeds  of 
his   real  and  personal  estate  among  his  grandchildren, 
with  clauses  substituting  the  issue  of  grandchildren  dying 
leaving  children,  and  carrying  over  to  the  survivors  the 
shares  of  such  as  died  without  children.     One  of  the  Heir  at  law  en- 
testator's  children  (during  whose  lives  the  accumulation        '  ^  *"' 
waa  to  go  on,)  survived  twenty-one  years,  the  allowed 
period  of  accumulation,  and  Lord  Langdale^  M.  R.,  held, 
that  thenceforth  the  income  of  the  real  estate  devolved  to 
the  heir,  and  the  income  of  the  personalty  to  the  next 
of  kin  of  the  testator,  and  not  (as  had  been  contended)  to 
the   grandchildren,   the   ulterior  devisees  and  legatees. 
"  Nothing,"  his   Lordship  said,  "  is  to  be  paid  to  the 
grandchildren  until  the  death  of  the  surviving  child,  and 

(r)  2  Kec.  564. 
VOL.  I.  T 
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cHAPTgft  IX.  in  the  meantime,  the  interests  of  the  grandchildren  may 
be  divested,  and  become  vested  in  other  persons,  and  to 
direct  that  payments  shall  be  made  at  the  end  of  twenty- 
one  years,  before  the  death  of  the  testator's  surviving 
child,  would  be  to  direct  that  which  the  testator  has  not 
directed,  and  to  give  and  defeat  interests  directly  con- 
trary to  his  meaning  and  intention."  A  claim  advanced 
by  the  next  of  kin  to  the  accumulated  income  of  the 
real  estate,  on  the  ground  of  its  having  been  absolutely 
turned  into  personalty  by  the  trust  for  conversion,  re- 
ceived from  his  Lordship  this  obvious  and  conclusive 
answer,  that  the  conversion  was  for  the  purposes  of  the 
will  only,  and  not  for  that  of  the  next  of  kin. 
Tnuto  whose  In  applying  this  statutory  provision,  regard  is  had  to 
dace  aLmmial  the  fiubstaucc  and  effect,  and  not  to  the  form  and  mere 

tion  held  tobe^  /•  •      ,  a      i*         'o  itj*  j 

within  the  tta*    language  of  an  instrument ;  for,  if  property  be  disposed 

of  in  sudii  manner  as  to  produce  an  accumulation  of 
income,  for  a  period  exceeding  what  the  statute  au- 
thorizes, it  will  not  avail  that  there  is  an  absence  of  any 
trust  expressly  and  in  terms  directed  to  this  object. 
If^  therefore,  a  settlor  or  testator,  without  saying  one 
word  about  accumulation,  charges  the  annual  income  of 
property,  real  or  personal,  or  a  certain  portion  of  such 
income,  vdth  the  raising  of  a  gross  sum  which  cannot  be 
raised  within  the  period  allowed  by  the  act,  and  the  dis- 
tribution of  which  is  suspended  until  the  whole  has  been 
raised,  the  statute  has  the  effect  of  defeating  the  charge 
pro  tanto,  by  arresting  the  progress  of  the  accumulation 
which  it  would  occasion,  at  the  precise  point  of  time 
when  such  accumulation  ceases  to  be  lawful.  To  adopt 
a  contrary  construction  would  be  to  yield  up  this  whole- 
some enactment  to  a  mere  verbal  artifice. 

Thus,  in  the  case  of  Shaw  v.  I&kodes{s)j  where  a  testator 
devised  real  estate  to  trustees,  upon  trust  to  pay  out  of  the 

(*)  1  My.  Sc  C.  135. 
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rents  and  profits  certain  life  annuities  to  his  children,  and  cHAWBa 
then  directed  the  trustees  to  accumulate  the  surplus  for 
the  benefit  of  his  grandchildren  then  bom  (naming  them,) 
or  thereafter  to  be  bom,  and  the  children  of  any  deceased 
object,  until  the  youngest  grandchild  should  attain  twenty- 
one,  when  the  accumulations  were  to  be  divided.  In 
case  any  child  of  the  testator  should  be  living  after  the 
youngest  grandchild  should  have  attained  twenty-one,  fur- 
ther accumulation  was  to  take  place  until  the  decease  of 
his  surviving  child.  And  the  testator  also  directed  (and 
it  was  on  this  clause  that  the  question  arose,)  that  after 
the  decease  of  the  survivor  of  his  children,  his  estates 
should  stand  charged  for  twenty  years  with  the  payment 
[out]  of  two-thirds  of  the  produce  of  his  estates,  of  so 
much  money  as  would,  in  fifteen  years,  make  in  the  whole 
£30,000,  which  sum  was  to  be  divided  among  all  the 
said  grandchildren  who  should  attain  twenty-one;  and, 
chargeable  as  aforesaid,  the  testator  devised  the  estates 
in  strict  settlement.  The  testator  died  in  1812.  The 
first  accumulating  tmst  ceased  in  eighteen  years,  the 
youngest  grandchild  having  attained  her  majority  in  1830. 
The  second  ceased  in  1831,  when  the  testator's  surviving 
child  died ;  and  the  question  then  arose  with  respect  to 
the  operation  of  the  clause  directing  £30,000  to  be 
raised  in  fifteen  or  twenty  years  from  that  event,  which 
would  have  extended  over  a  period  considerably  exceed- 
ing twenty-one  years  from  the  testator*s  decease.  It  was 
contended  that  this  was  not  an  accumulating  trust,  but 
a  mere  charge,  being  the  same  thing  as  a  bequest  of  a 
twenty  years'  term  in  the  estates,  with  this  exception,  that 
two-thirds  only,  and  not  the  whole,  were  devoted  to  the 
specified  object,  and  that  the  burthen  was  not  thrown  at 
once  on  the  corpus  of  the  estates,  so  as  to  be  capable  of 
being  discharged  by  an  immediate  sale  or  mortgage  of 

t2 
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the  property,  but  was  equally  spread  over  a  period  which 
might  be  less  than,  but  could  not  exceed,  twenty  years  (O* 
The  Vice -Chancellor  seems  to  have  adopted  this  view  of 
the  matter,  as  he  decreed  the  charge  to  be  raised.  The  ques- 
tion was  then  brought  before  Lord  Brougham^  on  appeal, 
who  inclined  to  the  same  opinion ;  but  the  case  was  ulti- 
mately decided  by  Lord  Chancellor  Cotteviham^  with  the 
assistance  of  Mr.  Justice  BosanqueU  who  were  both  of 
opinion  that,  though  this  was  in  terms  a  charge,  and  not 
an  express  accumulating  trust,  yet,  as  it  was  such  a 
charge  as  produced  the  accumulation  of  two-thirds  of  the 
rents,  it  came  within  the  statute ;  and,  accordingly,  that, 
at  the  expiration  of  twenty-one  years  from  the  testator's 
decease,  (when  the  accumulation  under  the  charge  had 
been  in  operation  only  two  years,  the  testator's  surviving 
child  having  outlived  him  nineteen  years,)  the  statute 
would  permit  the  accumulation  to  go  no  farther. 
As  to  accaniTt.       Another  obvious  case  of  a  disposition  involving  an  illegal 

lation  under  a  ^  ij«»ji.j.i»i.  xi*  i 

reiidoaiy  be-     range  of  accumulatiou,  IS  that  oi  a  bequest  of  a  general 

quest  in  favour  •  i        j.  i  /•  /  ^  j.i_  i_  x  xi- 

of  unborn  per-   residuc  to  a  class  of  porsous  (some  of  tnem  unborn  at  the 
---'»-  testator's  decease,)  whose  shares  are  not  to  vest  until  the 

age  of  twenty-one  years ;  for  it  is  to  be  observed,  that  as 
a  residuary  bequest,  to  take  eflFect  in  future,  carries  not 
only  the  bulk  or  corpus  of  the  property,  but  also  the 
intermediate  income,  it  follows  that  the  statute  is  in- 
fringed whenever  the  vesting,  or  even  the  distribution,  is 
postponed  until  a  period  or  event  which  occurs  more  than 
twenty-one  years  after  the  testator's  decease,  without 
any  express  application  of  the  income  accruing  in  the 
interval. 


{t)  This  reasoning  would  have  as  it  arose ;  no  part,  however,  was 
been  conclusive  if  the  income  had  to  be  divided  until  the  whole  was 
been  distributable  de  anno  in  annum      raised. 
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For  some  purposes  a  will  is  considered  to  speak  from  From  what  pe- 
its  date  or  execution  {a\  and  for  others  from  the  death  speaiu. 
of  the  testator :  the  former  being  the  period  of  the  incep* 
tion,  and  the  latter  that  of  the  consummation  of  the  in- 
strument. In  determining  to  which  of  these  the  language 
points,  it  is  necessary  to  distinguish  between  wills  that 
are  subject  to  the  recent  act,  and  those  which  are  regu- 
lated by  the  pre-existing  law. 

It  may  be  stated,  as  a  ireneral  rule,  in  regard  to  wills  ExprcMiong  of 

*^  present  time 

made  before  the  year  1838,   that  wherever  a  testator  refer  to  date  of 

wiU. 

refers  to  an  actually  existing  state  of  things,  his  language 


(a)  In  this  chapter,  and  indeed 
thionghout  the  present  work,  the 
date  and  the  period  of  execution  are 
aasmned  to  be  identical;  which,  it 
is  obvious,  may  not  be  the  case, 
and  then  the  question  would  arise — 
which  is  to  predominate  ?  It  is  con- 
ceived that,  for  some  purposes,  the 
date,  and  for  others  the  time  of  exe- 
cution, would  do  so.  In  regard  to 
the  will's  capacity  of  operation  on 
real  estate,  (supposing,  of  course,  the 
wiU  to  be  subject  to  the  old  law,) 
the  period  of  the  actual  execution 
would  be  the  material  fact ;  but  in 
regard  to  points  of  construction,  the 


effect  would  sometimes,  perhaps  ge-  Date  and  exe- 
nerally,  depend  on  the  date,  or  the  '^^''''  "*'*^'^®' 


time  of  apparent  execution  :  for  in- 
stance, if  a  testator  dated  his  will 
on  the  1st  of  January,  1890,  and  ex- 
ecuted it  on  the  1st  of  June  in  the 
same  year,  a  bequest  in  such  will  of 
"  all  the  Three  per  Cent.  Consols 
now  standing  in  my  name,"  possibly 
might  be  held  to  pass  the  Consols 
only  of  which  he  was  possessed  on 
the  1st  of  January,  and  not  what  he 
had  acquired  between  the  date  and 
execution,  and  which  he  held  on  the 
1st  of  June. 


ly  considered. 
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"  Now."  how 
eonstnicd. 


Yerbi  in  pre- 
■ent  tense. 


is  referential  to  the  date  of  the  will,  and  not  to  his  death, 
as  this  is  then  a  prospective  event.  Such,  it  is  clear,  is 
the  construction  of  the  word  "  now,"  or  any  other  ex- 
pressions pointing  at  present  time. 

Thus,  a  devise  to  the  descendants  now  living  of  A.  has 
been  held  to  comprise  the  descendants  living  at  the  date 
of  the  will,  exclusive  of  such  as  come  into  existence  be- 
tween that  period  and  the  death  of  the  testator  (&),  and 
who  would,  but  for  this  restrictive  addition,  have  been 
let  in  (c) ;  and  the  same  construction  has  obtained,  even 
where  the  word  "  now"  is  combined  with  a  term  which 
could  not  have  full  effect,  according  to  its  technical  im- 
port, unless  used  prospectively,  as  in  the  case  of  a  devise 
to  the  heir  male  of  the  body  of  A.  "  now  living,"  under 
which  the  heir  apparent  of  A.  living  at  the  date  of  the 
will  has  been  held  to  be  entitled;  so  that  the  word 
**  heir"  was  made  to  surrender  its  primary  and  proper 
signification,  in  order  to  give  effect  to  the  word  "  now," 
with  which  it  stood  associated  (e/). 

On  the  same  principle  verbs  in  the  present  tense  have 
a  similar  effect  in  restricting  a  devise  or  bequest  to  the 
subjects  or  objects  existing  at  the  date  of  the  will, 
though  in  some  of  the  cases  considerable  reluctance  ap- 
pears to  have  been  manifested  to  carry  out  this  principle, 
where  its  effect  would  be  inconveniently  to  narrow  the 
scope  of  the  will,  by  excluding  any  who  might  be  pre- 
sumed to  be  intended  objects  of  the  testator's  bounty. 


(h)  Crossly  V.  Clarey  Amb.  2&I, 
See  also  A.-G.  t.  Buryy  1  Eq.  Ca« 
Ab.  201,  pi.  12  ;  /y.  a  8  Vin.  Abr. 
d28,  pi.  2 ;  Almty  y.  MiOer^  2  Atk. 
693  ;  Blundelly.  Dunn,  cit.  1  Madd. 
433.  See  also  All  Souls*  College  v. 
CodringUm,  1  P.  W.  697.  But  see 
Rowland  v.  Oorsuch,  2  Cox,  187. 


(c)  As  to  the  oonstraction  of  gifts 
to  classes,  vide  chapters  on  I^ise 
and  on  Devises  to  Children. 

{d)  Jawtee  y.  liiehardeonf  T.  Jon. 
99;  lEq.Ca.Ab.214,  pi.  11;  S.O. 
1  Vent.  334;  2yent.311,nom.^«r- 
chett  V.  Dwrdanty  Raym.  330;  3 
Keb.  32 ;  Poll.  467. 
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Thus,  in  the  case  of  Wilde  v.  Hdtzmeyer  (ef ),  Sir  R.  P. 
Arderiy  M .  R.,  expressed  an  opinion  that  a  bequest  of  **  all 
the  property  /  am  possessed  of"  would,  if  unrestrained 
hj  the  context,  extend  to  all  the  testator's  personal  estate 
at  his  death. 

So,  in  the  case  of  Bridgman  y.  Dace  (e),  it  was  held 
that  a  charge  of  all  the  debts  I  have  contracted  since 
1735,  extended  to  all  debts  owing  by  the  testatrix  at 
her  decease,  including  those  she  contracted  after  the  pe- 
riod referred  to. 

Again,  in  the  case  of  Ringrose  y.  Bramham  (/),  Sir 
Lloyd  Kenyan^  M.  R.,  held  that  a  bequest  of  £50  ^  to 
A.'s  children,  to  eyery  child  he  hath  by  his  wife  B.,"  to 
be  paid  to  them  as  they  should  come  of  age,  spoke  at  the 
time  the  will  took  effect,  so  as  to  let  in  all  the  children 
then  liying.  The  circumstances  of  the  case,  howeyer, 
though  not  expressly  adyerted  to  by  his  Honor,  perhaps 
aided  the  construction.  The  testator  had  directed  a  sum 
of  money  to  be  placed  in  the  hands  of  a  person  until  the 
children  came  of  age,  which  exceeded  the  sum  which 
would  haye  been  necessary  for  the  purpose  if  the  l^acy 
were  confined  to  the  children  then  in  existence.  In  re-  Gifts  to  cfaiid. 
gard  to  gifts  to  children,  indeed,  an  anxiety  to  include 
as  wide  a  range  of  objects  as  possible  has  so  powerfully 
influenced  the  construction,  that  such  cases  are  to  be 
regarded  as  sui  generis.  To  this  anxiety  is  also  to  be 
ascribed  the  rule,  which  constitutes  another  exception  to 
the  doctrine  under  consideration,  that  a  gift  to  children 
^  begotten"  extends  to  children  bom  after  the  date  of 
the  will ;  and  a  gift  to  children  ^*  to  be  begotten"  includes 
those  antecedently  in  existence  {g). 

To  return,  howeyer,  to  the  general  subject,  it  may  be  DoetriMafto 

{d)  6  Ves.  816.  (/)  2  Cox,  384. 

\e)  2  Atk.  201.  {§)  Co.  Litt.  20.  b. 
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fpecific  be- 
quests. 


Effect  of  re- 
newal  upon  be- 
quest of  lease- 
holds. 


stated  that  where  a  testator,  in  a  will  which  is  regulated 
by  the  old  law,  refers  to  a  specific  subject  of  gift,  he  is 
considered  as  pointing  at  the  state  of  facts  while  he  is 
penning  the  instrument,  and  not  at  the  time  of  his  de- 
cease, even  though  he  may  not  have  used  the  word 
"  now,"  or  any  other  adverb  emphatically  denoting  pre- 
sent time.  The  doctrine  relating  to  the  ademption  of 
specific  bequests  stands  upon  this  principle.  Thus,  if  a 
testator,  before  the  year  1838,  having  a  leasehold  mes- 
suage, or  a  sum  of  £1000  Three  per  Cent.  Consols,  be- 
queathed ^*  all  that  my  messuage  in  A.,"  or  "  all  that  sum 
of  £1000  Three  per  Cent.  Consols  standing  in  my  name,** 
he  is  considered  as  referring  to  the  house  or  the  stock 
belonging  to  him  when  he  made  his  will ;  and,  therefore, 
if  he  subsequently  disposes  of  such  house  or  stock,  the 
bequest  fails,  though  he  may  at  his  decease  happen  to  be 
possessed  of  a  messuage  or  a  sum  of  stock  answering  to 
the  description  in  the  will. 

And  a  new  estate  in  leasehold  property,  acquired  by  a 
subsequent  renewal  of  the  lease  or  otherwise,  is  no  less 
out  of  the  reach  of  a  specific  disposition  of  such  property, 
as  ordinarily  expressed,  than  an  interest  in  any  other 
property  answering  to  the  same  locality;  it  being  consi- 
dered that  the  testator,  when  referring  to  the  property 
in  question,  had  in  his  contemplation  exclusively  the 
specific  interest  in  it  of  which  he  was  possessed  when 
he  made  his  will,  though  he  has  not  in  terms  referred 
to  such  interest,  but  has  used  expressions  descriptive  of 
the  corpus  of  the  property :  as  in  the  case  of  a  bequest 
of  "  all  my  tithes  and  ecclesiastical  dues  at  W. (A);"  or 
"  the  perpetual  advowson  and  disposal  of  the  living  or 
rectory  of  W.  for  ever,  together  with  the  tithes  of  all 


(k)  Rudstone  y.  Andersony  2  Yes.  Ben.  418. 
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sorts  thereof  (e) ; "  or  "  all  my  leasehold  estates  in  the    chaitb>  x. 

parish  of  C.  (A:)."     In  all  such  cases  the  renewal  of  the 

lease  under  the  old  law  revoked  the  bequest,  or  rather, 

to  speak  more  accurately,  withdrew  from  its  operation 

the  property  which  was  the  subject  of  disposition:   in 

short,  effected  what  is  technically  called  an  ademption. 

But  though  the  general  principle  has  long  been  settled, 
yet  questions  often  arose  in  consequence  of  the  context 
of  the  will  affording  ground  to  contend,  that  the  testator 
intended  any  after-acquired  interest  of  which  he  might 
become  possessed  by  renewal,  to  pass  under  the  bequest. 

The  renewed  lease  will  pass  where  the  testator  in-  Renewed  imie 
eludes  in  the  bequest  the  right  of  renewal  as  an  acces-  nefit  of  renewal 
sory  to  the  immediate  subject  of  disposition.  And  this, 
in  one  case  (/),  was  adjudged  to  be  the  construction  of  a 
clause  expressing  that  the  legatee  should  have  the  dis- 
posal of  the  lease  of  the  testator's  prebend  of  T.,  and  that 
he  should  receive  to  himself  all  the  profits  and  advantages 
arising  and  accruing  from  it  {m). 

So  where  (n)  a  testator,  who  was  by  his  marriage  set- 
tlement under  an  obligation  to  renew  the  lease  of  certain 
property  which  had  been  there  settled,  and  the  beneficial 
interest  whereof  was,  in  default  of  issue  of  the  marriage, 
vested  in  himself,  did,  by  his  will,  bequeath  the  property, 
describing  it  as  his  manor  &c.  in  L.,  held  by  lease  from 
the  Dean  and  Chapter  of  Windsor,  to  the  trustees  of  his 
marriage  settlement,  upon  certain  trusts,  including  among 
others  a  trust  to  perform  the  covenants  contained,  as 
well  in  the  then  lease,  as  in  any  future  leases  thereaiter 
to  be  obtained.     Lord  Eldon  (affirming  a  decree  of  Sir 

(t)  Hone  r.  Medcrafty  1  Bro.  C.  C.  (m)  But  might  not  these  words 

261.  have  been  satisfied  by  being  applied 

{h)  Coppin  y.  Femyhoug\  2  Bro.  to  the  existing  lease  ? 
C.  C.  291.  (n)  Colegrave  y.  Manhtfy  2  Robs. 

(0  Chrte  y.  Carte^  3  Atk.  174.  238.    See  also  6  Madd.  72. 
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J.  Leach,  V.  C.)  was  of  opinion  that,  regard  being  had  to 
the  language  of  the  settlement  and  will,  the  testator  must 
be  considered  as  dealing  with  his  whole  interest  and  the 
obligations  which  existed,  and  that  the  devise  passed  all 
future  renewals  as  well  as  the  term  which  then  subsisted. 
From  the  judgment  of  the  V ice-Chancellor  in  this  case, 
it  would  appear  that  he  bad  fallen  in  with  the  notion  of 
Lord  Hardwicke,  in  Carte  v.  Carte  (o),  that  a  bequest  of 
the  testator's  interest  in  leaseholds  referred  to  his  interest 
at  the  time  of  his  decease.  Lord  Eldon,  though  he  af- 
firmed his  Honor's  decree,  lent  no  countenance  to  any 
such  doctrine ;  which,  indeed,  is  directly  encountered  by 
the  case  of  Slatter  v.  Norton  (/?),  where  a  bequest  by  a 
lessee  of  her  dwelling-house,  and  all  her  estate,  term,  and 
interest  therein,  was  held  not  to  include  a  term  of  years 


Whether  word   Subsequently  acquired  by  the  renewal  of  the  lease.     It 

referred 
sent  or  f 
interest. 


sent  or  futiue '  has  been  decided,  however,  by  Lord  Eldouy  that  a  bequest 


of  leaseholds  '^  for  all  the  residue  of  the  term  and  interest 
I  shall  have  to  come  therein  at  my  decease,"  does  not 
refer  merely  to  the  residue  which  might,  at  the  testator's 
decease,  happen  to  be  unexpired  of  the  term  which  existed 
at  the  making  of  the  will,  (as  considered  by  Sir  Wm. 
Grant,  whose  decree  his  Lordship  reversed,)  but  com- 
prises an  interest  subsequently  acquired  by  renewal. 
And  this  seems  to  accord  with  the  doctrine  of  Churchman 
y.  Ireland  {q),  where  a  devise  of  all  and  singular  the  ef- 
fects, real  and  personal,  "  which  I  shall  die  possessed  of," 
was  held  to  refer  not  merely  to  the  lands  then  belonging 
to  the  testator  of  which  he  should  die  seised,  but  to  all 
property  which  the  testator  might  acquire  after  the  exe- 
cution of  his  will  (r). 

(o)  8  Atk.  174.  ruling  Bad  v.  Eett,  Jacob,  634. 

.  (/>)  16  Ves.  107.  (r)  See  also  TheUusson  y.  Wood- 

iq)  1  Ru86.  &  My.  261,  over-     jM^  13  Ves.  209 ;  ^Sl  C.  1  Dow,  249. 
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The  learned  reader  will,  no  doubt,  perceive  the  differ-    chaptkr  x. 
ence  between  cases  in  which  a  bequest  of  a  term  of  years  Diffcraice  bc- 

*■  "       ^      tween  freeholOB 

is  adeemed  by  the  renewal  of  the  lease,  and  those  in  andicwchoida 

•^  ,  in  regard  to  rc- 

which  the  devise  of  a  freehold  estate  is  revoked  by  the  Toking  effect  of 

conveyanoes. 

effect  of  a  conveyance,  revesting  the  estate  in  the  testa- 
tor, but  occasioning  an  interruption  of  his  seisin  (s).  The 
ademption  in  the  former  case  is  not,  like  the  revocation 
in  the  latter,  the  consequence  of  a  technical  rule  of  law, 
acting  independently  of  volition,  but  is  simply  the  effect 
of  the  absence  of  apparent  intention  to  include  the  future 
interest.  Accordingly  it  has  been  decided,  that  where  a 
testator,  after  bequeathing,  by  a  will  made  before  1838, 
a  chattel  lease,  assigned  it  to  a  trustee  for  himself,  the 
transaction  had  no  revoking  effect  upon  the  prior  bequest 
as  to  the  equitable  interest  which  remained  in  the  testa- 
tor (/),  though  the  legal  estate,  which  was  assigned  to  the 
trustee,  was  of  course  thereby  withdrawn  from  its  opera- 
tion. Still  less  does  the  merely  taking  an  assignment  of 
the  l^al  estate  (which  is  the  converse  case)  revoke  the 
bequest  (u) ;  such  an  act,  indeed,  we  have  seen  does  not 
amount  to  a  revocation  even  of  a  devise  of  real  estate  (r) ; 
though  of  course,  even  in  the  case  of  a  chattel  lease,  the 
legal  estate  would  not  pass  by  the  bequest,  unless  it  con- 
tained expressions  adequate  to  comprise  any  future  estate 
in  the  property. 

The  same  principle  which  governs  the  construction  of  Construction  of 

J  ...  ^  .r,  z*    J      i»  J*  "x*  words  referring 

expressions  descriptive  of  a  specific  subject  of  disposition,  to  an  existing 
applies  also  to  the  objects  of  gift.  ^ 

Thus,  if  a  testator  give  an  estate  or  a  sum  of  money  to 
his  son  John,  the  gift  will  take  effect  in  favour  of  his  son 
of  this  name  (if  any)  at  the  date  of  the  will,  and  of  him 

(*)  Vide  ante,  130.  («)  Clough  v.  CUmgh^  3  My.  &  K. 

\t)    See    WoodhMue  v.  OhiUy  8      296. 
Sim.  115.  (v)  Ante,  140. 
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CHAPTER  X.  only.  If,  therefore,  sach  son  should  die  in  the  testator's 
lifetime,  and  he  should  afterwards  have  another  son  of 
the  same  name  who  should  surviye  him,  such  after-bom 
son  would  not  be  an  object  of  the  gift.  And  the  same 
rule  would  seem  to  obtain  if  the  devisee  or  legatee  were 
described  with  reference  to  his  filial  character  only,  with- 
out any  designation  of  name  (tr),  as  in  the  case  of  a  gift 
to  "  my  son"  simply,  which  would  apply,  it  is  conceived, 
to  the  son  (if  any)  living  at  the  date  of  the  will,  to  the 
exclusion  of  any  after-bom  son,  though  such  after-bom 
son  should,  by  reason  of  the  decease  of  the  then-existing 
son,  happen  to  be  the  only  person  answering  the  descrip- 
tion at  the  death  of  the  testator. 
Gifts  to  wife,         A  Questiou  of  this  nature  frequently  arises  under  a  gift 

how  oonatrued.  i  .  #.  .  i  «     i 

to  the  Wife,  (either  of  the  testator,  or  of  another  person,) 
which,  on  the  principle  just  stated,  is  held  to  apply  to  the 
individual  standing  in  the  conjugal  relation  at  the  date  of 
the  will,  exclusively  of  any  other  person  who  may  happen 
to  answer  the  description  at  the  death  of  the  testator  (<r). 
Accordingly,  by  early  writers  it  is  laid  down  (y),  that  if 
one  devise  land  to  the  wife  of  J.  S.,  and  J.  S.  die,  and 
she  take  to  husband  J.  D.,  and  then  the  devisor  die,  she 
shall  take  the  land ;  and  yet  she  is  not  the  wife  of  J.  S. 
when  the  devisor  dies,  nor  shall  she  take  it  as  his  wife : 
but  the  intent  is,  that  she  who  was  the  wife  of  J.  S.  at 
the  time  of  the  making  the  will  should  have  it,  and  the 
person  is  clear  by  the  description. 

But  if  J.  S.  had  had  no  wife  at  the  date  of  the  will,  it 
is  very  doubtful  whether  a  person  subsequently  becoming 

(w)   This  position,  however,  is  («)  NihlockY.GarrtOijl'RnaBM 

advanced  with  some  diffidence,  see-  My.  629. 

ing  the  strong  anxiety  of  the  Courts  {y)  10  Mod.  371 ;  8  Vin.  Ahr.  309, 

to  extend,  as  much  as  possible,  gifts  tit,  Dev.  T.  b.  pi.  2 ;  Plow.  344. 
to  chUdren. 
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such,  could  have  claimed  under  the  devise,  unless  the    chapt«»  %. 
description  were  applicable  to  her  at  the  testator's  death; 
she  ought,  it  is  conceived,  to  answer  the  description  at 
ane  of  these  periods. 
The  distinctions  upon  the  subject  deducible  from  ge-  General  propo- 

ntions* 

neral  principles,  and  the  authorities  just  referred  to,  ap- 
pear to  be  the  following: — First,  That  a  devise  or  bequest 
to  the  wife  of  A.,  who  has  a  wife  at  the  date  of  the  will, 
relates  to  that  person,  notwithstanding  any  change  of 
circumstances  which  may  render  the  description  inappli- 
cable at  a  subsequent  period,  and,  by  parity  of  reasoning, 
is  under  all  circumstances  confined  to  her;  but  that,  se- 
condly, if  A.  have  no  wife  at  the  date  of  the  will,  the  gift 
embraces  the  individual  sustaining  that  character  at  the 
death  of  the  testator;  and,  thirdly,  if  there  be  no  such 
person  either  at  the  date  of  the  will,  or  at  the  death  of 
the  testator,  it  applies  to  the  woman  who  shall  first  an- 
swer the  description  of  wife,  at  any  subsequent  period. 

There  seems  to  be  no  ground,  upon  principle,  for  vary-  whether  gifts 

,       ,  in  reminder 

ing  the  construction,  where  the  gift  to  the  wife  is  by  way  are  cUatinguiih. 

able* 

of  remainder  after  the  death  of  the  husband ;  the  rule 
being,  that  the  devise  of  an  estate  in  remainder,  to  a  per- 
son in  a  certain  character,  and  by  reference  simply  and 
exclusively  to  that  character,  vests  in  the  person  sustain- 
ing it  at  the  death  of  the  testator.  The  consequence 
would  be,  that  in  case  the  person  who  was  wife  at  the 
death  of  the  testator,  or,  who  subsequently  became  such, 
die  in  the  lifetime  of  her  husband  the  tenant  for  life,  no 
after-taken  wife,  surviving  him,  would  be  entitled  under 
the  devise;  since  it  would  be  impossible,  consistently 
with  the  principle  in  question,  to  hold  that  it  remained 
contingent  until  the  death  of  the  husband,  or  that  it 
shifted  from  time  to  time  to  the  several  persons  upon 
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cHAFTRR  X.  whoiii  thc  chantcter  of  wife  snccessively  devolved  (2). 
The  doctrine  here  contended  for,  however,  may  appear  to 
be  encountered  by  the  case  of  Peppin  v.  Bickford  (a), 
where  a  testator  gave  to  his  nephew  A.  £6000  to  be  raised 
out  of  his  estate,  and  which  he  directed  should  not  be 
paid  or  payable  until  the  day  of  his  marriage,  when  it 
was  to  be  laid  out  in  the  purchase  of  land,  to  be  settled 
and  conveyed  to  the  said  A.  and  his  assigns  for  life,  and 
after  his  decease,  to  and  upon  the  wife  of  A.  for  life^  and 
after  her  decease,  then,  unto  and  upon  the  first  son  of  A.  on 
the  body  of  such  wife  to  be  begotten,  in  tail  male,  remain- 
der to  the  other  sons  successively  in  tail  male,  remainder 
to  the  daughters  as  tenants  in  common  in  tail,  remainder 
to  the  testator's  brother-in-law  B.  in  fee.  A.  was  un- 
married at  the  date  of  the  will  and  the  death  of  the  tes- 
tator. He  subsequently  married  a  lady,  who  died  in  his 
lifetime  without  issue.  He  afterwards  married  again, 
and  the  second  wife  claimed  to  be  included  in  the  trusts, 
contending  that  the  estates  were  to  be  settled  on  any 
after-taken  wife  of  A.  and  his  issue  by  such  wife,  in  case 
his  first  wife  should  die  without  issue ;  and  the  Court  so 
decided :  Lord  Loughborough  said,  ^^  If  the  wife  had  died 
within  a  month  after  the  marriage,  there  could  have  been 
no  issue  to  take  the  provision;  and  the  legacy  of  £6000, 
except  as  to  the  life  interest  of  the  nephew,  would  have 
lapsed  [qu.  failed?].  It  is  impossible  to  ascribe  such  an 
intention  to  the  testator  (d)." 
Remarks  upon  In  this  casc,  the  coustruction  must,  it  is  conceived,  be 
ford.  referred  to  the  special  circumstances  of  the  trust  being 

executory,  which  authorized  the  Court  to  give  it  a  liberal 
construction,  and  that,  by  restricting  the  trust  in  favour 

(z)  See  Driver  d.  I^ani  v,  Frank,         {b)  See  also  Allanson  v.  ClUkeroe, 
S  Mau.  &  S.  25.  I  Yes.  sen.  24 ;  Belt's  Suppl.  24. 

(a)  3  Ves.  670. 
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of  the  wife  to  the  first  person  standing  in  that  relation,    cHArraa  x. 
the  limitation  to  the  issue  would  have  been  restricted  to 
her  children,  which  could  hardly  be  the  intention  of  the 
testator,  who  wsus  the  husband's  relation. 

Under  the  old  law,  where  a  testator  made  a  general  Ai  to  gcnn^ 

^  devises  and  be- 

gift  of  his  real  and  personal  estate,  he  was  considered  as  quests. 
meaning  to  dispose  of  these  respectire  portions  of  property 
to  the  full  extent  of  his  capacity;  and,  accordingly,  such 
a  gift,  in  regard  to  the  real  estate,  was  read  as  a  gift  of 
the  property  belonging  to  the  testator  at  the  time  of  the 
execution  of  his  will,  (he  being  incapable  of  devising  any 
other,)  and  as  to  the  personalty,  as  a  disposition  of  what 
he  might  happen  to  possess  at  the  period  of  his  decease. 
And  the  reluctance  of  the  Courts  to  confine  a  general  be- 
quest of  personalty  to  what  the  testator  possessed  at  the 
date  of  the  will,  sometimes,  we  have  seen  (c),  prevailed 
against  the  force  of  words  which  might  seem  so  to  restrict 
it.  The  same  principle  also  was  applicable  to  a  general 
bequest  of  any  particular  species  of  personal  property,  as 
of  "  my  furniture  and  effects,"  which  accordingly  was  held 
to  embrace  property  of  this  description  belonging  to  the 
testator  at  his  death  {d ). 

The  will  also  was  held  to  speak  from  the  death  of  the  Gifts  to  dasMt. 
testator  in  reference  to  gifts  to  classes,  or  fiuctuating 
bodies  of  persons;  as  to  children,  descendants  or  next  of 
kin,  which  apply  to  the  persons  answering  the  description 
at  the  death  of  the  testator,  irrespectively  of  those  to 
whom  the  description  was  applicable  at  the  date  of  the 
will,  but  who  subsequently  died  in  the  testator's  lifetime. 

It  remains  to  consider  how  far  the  preceding  doctrines 
apply  to  wills,  which,  being  made  or  republished  since 
the  year  1837,  are  regulated  by  the  recent  act,  (1  Vict.  sut.  i  vict. 

C.  *w,  S.  *4. 

(c)  Tide  ante,  27fl.  {d)  3  P.  W.  325 ;  1  Eq.  Ca.  Ab.  200,  pi.  12. 
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CHAPTER  X.  c.  26,)  the  24th  section  of  which,  provides,  "  That  every 
wm  in  refer-  wiU  shall  bc  coDstrued,  wiOi  reference  to  the  real  estate  atid 
tote  to  spttir"  p&rsonal  estate  comprised  in  it^  to  speak  and  take  effect  as 
rom  the  death.  ^  ^^  j^  ^^^^  executed  immediately  before  the  death  of  the 

testator^  unless  a  contrary  intention  shall  appear  by  the 
will." 

This  enactment  must  be  viewed  in  connexion  with  the 
3rd  section  (e),  which  enables  testators  to  dispose  of  all 
the  real  and  personal  estate  to  which  they  may  be  en- 
titled at  the  time  of  their  death,  which,  if  not  so  disposed 
of,  would  devolve  to  their  general  real  and  personal  re- 
presentatives.    Had   the   latter  clause  stood  alone,   it 
might  have  been  a  question  whether  the  legislature,  by 
merely  enabling  testators  to  dispose  of  after-acquired  real 
estate,  had  so  far  varied  and  enlarged  the  construction  of 
General  devise   a  general  dcvisc,  as  to  make  it  extend  beyond  the  real 
now  extends  to  cstatc  belonging  to  the  testator  when  he  made  his  will, 
d^£.  ^  to  which  the  established  rules  of  construction,  no  less 

than  the  principle  which  forbad  the  devise  of  after-ac- 
quired real  estate,  previously  restricted  it.  Any  such 
question  is,  of  course,  now  precluded;  for  by  the  com- 
bined effect  of  the  3rd  and  4th  sections  of  the  statute,  it 
is  evident  that  a  general  devise  of  real  estate  will  operate 
on  all  the  property  of  that  description,  to  which  the  tes- 
tator may  happen  to  be  entitled  at  his  decease ;  and 
though  it  seems  to  have  become  usual  in  practice,  to  ex- 
tend the  devise  in  express  terms  to  the  real  estate  be- 
longing to  the  testator  at  his  death,  yet,  this  must  be 
considered  as  a  measure  of  excessive  caution,  and  not  as 
springing  from,  or  sanctioning,  any  serious  doubt  as  to 
the  construction.  Indeed,  to  hold  that  a  general  devise 
is  still  confined  to  real  estate  belonging  to  the  testator  at 

(e)  Ante,  65. 
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the  date  of  his  will,  would  most  inconveniently  narrow,    cbapt»r  x. 
and  go  far  towards  rendering  nugatory,  the  enactment 
which  declares  the  will  to  speak,  in  regard  to  the  estate 
(real  as  well  as  personal)  comprised  in  it  from  the  death 
of  the  testator. 

The  application  of  the  new  principle  of  construction  to 
specific  bequests,  however,  is  attended  with  more  diffi- 
culty, and  will,  in  all  probability,  give  rise  to  much  con- 
troversy and  litigation,  before  its  precise  limits  and  effect 
are  fully  established.  The  case  immediately  in  the  con- 
templation of  the  legislature,  probably,  was  that  of  a  spe- 
cific bequest  of  a  renewed  leasehold  property,  which  we 
have  seen,  under  the  old  law,  did  not  apply  to  the  new 
estate  acquired  by  a  renewal  of  the  lease  subsequently  to 
the  will;  and,  also,  the  case  of  a  bequest  of  a  specific  sum 
of  stock  in  the  funds,  which,  upon  the  same  principle,  did 
not  extend  to  substituted  stock  subsequently  acquired 
by  the  testator,  though  of  precisely  similar  amount.  The 
applicability  of  the  new  enactment  to  such  cases,  of 
course,  cannot  be  questioned;  and  there  is  as  little  doubt 
respecting  its  beneficial  operation.  The  new  rule  of  con- 
struction, however,  will,  according  to  the  general  terms  in 
which  the  enactment  is  framed,  apply  to  many  cases  in 
which  its  effect  will  be  less  decidedly  salutary,  nay,  where 
it  will,  in  all  probability,  defeat  the  intention :  for  ex-  Application  of 
ample,  suppose  that  a  testator,  having  a  house  in  Grosve-  ipedtic  gifts. 
nor-square,  bequeaths  it  by  the  description  of  his  messuage 
in  such  square,  and  afterwards  sells  the  property,  and 
purchases  another  house  in  the  same  square,  of  which  he 
is  possessed  at  his  decease,  the  bequest  will,  it  should 
seem,  comprise  the  new  acquisition,  by  force  of  the  enact- 
ment which  makes  the  will  speak  from  the  death.  So 
(to  put  a  stronger  case,)  suppose  that  a  testator,  having  a 

VOL.  I.  •  u 
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CHAPTER  X.  small  fann  in  the  parish  of  A.,  devises  all  that  his  estate 
in  the  parish  of  A.,  and  that,  suhsequently  to  the  will,  he 
disposes  of  the  farm  in  question,  and  purchases  another 
in  the  same  parish,  but  of  ten  times  the  value,  which  he 
continues  to  hold  until  his  decease,  or  such  larger  farm 
may  have  devolved  on  the  testator  by  descent  or  other- 
wise, without  any  spontaneous  act  on  his  part,  or  even 
without  his  knowledge,  or  when  incapable  of  altering  his 
will ;  in  either  case,  the  newly-acquired  estate  must,  it  is 
conceived,  be  held  to  pass  by  the  devise. 
Effect,  where         It  may  cvcu  happen  that  by  a  strict  application  to 

there  is  more 

than  one  suh-     spccific  gifts,  of  the  principle  which  makes  the  will  speak 
the  death  of  tes-  from  the  death,  a  gift  of  this  nature  may  be  invalidated 

for  uncertainty.  For  instance,  if  a  testator,  having  a 
house  in  the  Strand,  devises  it  by  the  description  of  his 
house  in  the  Strand,  and  afterwards  acquires  another  in 
the  same  place,  and  holds  both  houses  at  the  time  of  his 
decease,  it  is  evident  that  the  statutory  provision  would, 
in  such  a  case,  by  bringing  both  the  houses  within  the 
terms  of  the  description,  render  the  devise  void  for  uncer- 
tainty; unless  it  could  be  ascertained  by  extrinsic  evi- 
dence which  of  them  was  intended  (/).  To  avoid  such 
a  consequence,  probably  it  would  be  held  that  the  fact  of 
the  testator's  ownership  of  one  house  only  at  the  date  of 
the  will  was  a  sufficient  indication  of  his  meaning  that 
house ;  and  yet  this  is,  pro  tanto,  a  departure  from  the 
principle  of  the  enactment  under  consideration ;  for  had 
the  devise  been  in  terms  of  the  house  in  the  Strand  which 
should  belong  to  the  testator  at  his  decease,  there  would 
have  been  no  ground  for  distinguishing  between  the  house 
that  belonged  to  him  when  he  made  his  will,  and  that 

(/)  As  to  this,  vide  post,  chap.  13. 
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which  he  sahseqaently  acquired :  80  that,  if  the  extrinsic    chaptbr  %. 
eyidenoe  fiuled  to  shew  which  of  the  two  houses  wa£i 
inteaded,  ^if,  indeed,  evidence  is  admissible  in  such  a 
case  {ff\,)  the  phiralitj  would  be  fatal  to  the  devise. 

Another  question  will  be,  whether  the  enactment  which  whether  enact- 
makes  the  will  speak  from  the  death  will  have  the  effect  words  of  pre- 
of  carrying  forward  to  that  period  words  pointing  at  pre-  to'testator'*'"' 
sent  time.    For  instance,  supposing  a  testator  to  bequeath 
"  all  that  messuage  in  which  I  now  reside,"  and  that 
subsequently  to  the  making  of  his  will  he  changes  his 
residence  to  another  house  belonging  to  him,  which  he 
continues  to  occupy  until  his  death :  does  the  act  make 
the  word  "  now"  apply  to  the  house  occupied  by  the  tes- 
tator at  his  death?    It  is  conceived  that  the  principle  will 
not  be  carried  such  a  length,  and  that  this  would  be  con- 
sidered as  a  case  in  which  ^'  a  contrary  intention  appears 
by  the  will." 

In  order  to  avoid  all  such  questions,  however,  a  testa-  Practical  sug. 
tor  should  introduce  into  his  description  of  property  speci- 
fically disposed  of,  expressions  incapable  of  being  applied, 
or  not  likely  to  apply,  to  any  other.  He  should  give  the 
"  house.  No.  23,  in  Grosvenor-square,"  or  his  "  farm  in 
the  parish  of  A.,  called  B.,  now  in  the  occupation  of  C." 
(all  which  particulars  could  hardly  coincide  in  two  in- 
stances) ;  or  all  his  lands  in  the  county  of  C.  to  which 
he  is  entitled  at  the  date  of  his  will.  The  latter  restriction 
seems  in  general  the  best,  as  it  precludes  the  possibility 
of  after-acquired  property  being  let  in. 

It  will  be  remembered  that  the  enactment  which  makes  wm  does  not 
the  will  speak  from  the  death  relates  to  the  subject-mat-  as  to  objeota  of 
ter  of  disposition  only,  and  that  it  does  not  in  any  manner  ^  ' 

(g)  Vide  post,  chap.  13. 
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interfere  with  the  constniction  in  regard  to  the  objects  of 
gift;  as  to  whom,  therefore,  the  doctrines  discussed  in 
the  present  chapter,  respecting  the  period  at  which  the 
will  ispeaks,  or  at  which  the  objects  are  to  be  ascertained, 
remain  in  full  force,  even  under  a  will  the  period  of 
whose  execution  or  republication  brings  it  within  the 
new  law. 
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The  liability  of  a  testamentary  gift  to  failure,   by  General  princi. 
reason  of  the  decease  of  its  object  in  the  testator's  life-  Lps^       ^ 
time,  is  a  necessary  consequence  of  the  ambulatory  nature 
of  wills ;  which  not  taking  effect  until  the  death  of  the 
testator,  can  communicate  no  benefit  to  persons  who  pre- 
viously die :  in  like  manner  as  a  deed  cannot  operate  in 
favour  of  those  who  are  dead  at  the  time  of  its  execution 
The  doctrine  applies  indiscriminately  to  gifts  with  and 
gifts  without  words  of  limitation.     Thus,  if  a  devise  be  As  to  real  es- 

tate ; 

made  to  A.  and  his  heirs,  or  (unless  the  will  be  regulated 
by  the  new  law,)  to  A.  and  the  heirs  of  his  body,  and  A. 
die  in  the  lifetime  of  the  testator,  the  devise  absolutely 
lapses,  and  the  heir,  special  or  general,  (as  the  case  may 
be,)  of  A.  takes  no  interest  in  the  property,  he  being 
included  merely  in  the  words  of  limitation,  i.  e.  in  the 
terms  which  are  used  to  denote  the  quantity  or  duration 
of  the  estate  to  be  taken  by  the  devisee,  through  whom 
alone  any  interest  can  flow  to  such  heir  (a). 

Bequests  of  personal  property,  of  course,  are  subject  to  — penoMdty. 
the  same  rule ;  and  it  is  observable,  that,  in  applying  it 
to  such  bequests,  a  legacy  to  one  and  his  executors  or 

(a)  Brett  y.  Rigdeny  Plow.  845  ;  ed.95.  ^^B^aoChodrighty,  Wright^ 
Fidhr  V.  FuUm-y  Cro.  El.  422  ;  1  P.  W.  397 ;  Ambrage  v.  Hodgwn, 
Wjynn  v.  Jfynn^  3  Bro.  P.  C.  Toml.     3  Bro.  P.  C.  Toml.  ed.  416. 
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Effect  of  decla- 
ration that  lega- 
cy shall  not 
lapse. 


administrators,  is  construed  as  a  mere  absolute  gift  (b) ; 
for  the  circumstance  that,  in  regard  to  personalty,  words 
of  limitation  are  not  requisite  to  carry  the  absolute  in- 
terest, has  been  considered  as  insufficient  to  denote  an 
intention  to  make  the  executors  or  administrators  substi- 
tuted and  independent  objects  of  gift.  And  where  the 
devisee  or  legatee  happens  to  be  dead  when  the  will  is 
made,  the  words  of  limitation  are  equally  inoperative  to 
let  in  the  representatives  of  the  deceased  person  (c). 

And  even  a  declaration  that  the  devise  or  bequest  shall 
not  lapse,  does  not  per  se  prevent  it  from  feiling  by  the 
death  of  the  object  in  the  testator's  lifetime,  since  nega- 
tive words  do  not  amount  to  a  gift ;  and  the  only  mode 
of  excluding  the  title  of  whomsoever  the  law,  in  the  ab- 
sence of  disposition,  constitutes  the  successor  to  the  pro- 
perty, is  to  give  it  to  some  one  else.  A  declaration  to 
this  effect,  however,  following  a  bequest  to  a  person  and 
his  executors  or  administrators,  would  be  considered  as 
indicating  an  intention  to  substitute  the  executors  or  ad- 


Effect  of  death  (*)  SHioU  v.  Davrnpart,  1  P.  W. 
of  debtor  upon  33^  where  the  legacy  was  of  a  debt, 
debts.  which  is  liable  to  lapse  equally  with 

gifts  in  any  other  form.  (  Toplis  v. 
Baker^  2  Cox,  118.)  It  is  true  that 
in  Sihthorpe  v.  Maxton^  1  Ves.  sen. 
49;  8.  C.  Sihthorpe  v.  Moxton, 
S  Atk.  580,  Lord  Hardtoicke  held 
that  tlie  foi^iving  of  a  debt,  coupled 
with  a  general  direction  to  the  exe- 
cutor to  deliver  up  the  security, 
(without  saying  to  whom,)  operated 
as  a  release,  though  the  legatee  died 
in  the  testator's  lifetime ;  his  Lord- 
ship thinking  that  the  latter  words 
imported  that  the  security  should 
be  delivered  up  whether  the  debtor 
were  living  or  not,  and  which  he 


considered  would,  beyond  all  ques- 
tion, be  the  effect  of  the  words  of 
direction  standing  alone  ;  though  he 
admitted  that,  in  regard  to  the  ad- 
ministration of  assets,  it  was  to  be 
considered  as  a  legacy.  In  Jfaitkmd 
V.  Adair,  3  Ves.  231,  the  words 
were,  "  I  return  A.  his  bond.*'  A. 
died  in  the  testator's  lifetime,  and 
it  was  held  that  the  legacy  lapsed. 
This  case  is  overlooked  by  Mr.  Ro- 
per, (Treat.  Leg.  411,)  who  lays 
more  stress  on  the  merely  verbal 
distinction  between  the  giving  and 
foi^iving  of  a  debt,  than  seems  war- 
ranted by  the  principles  of  the  cases, 
(c)  Maybani  v.  Brooks,  I  Bro. 
C.  C.  84. 
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ministrators,  in  the  event  of  the  gift  to  the  original  legatee    chaptbr  xi. 
failing  by  lapse  (rf). 

Where  there  is  a  devise  or  bequest  to  a  plurality  of  Wse  prevent- 

^  cd  by  Burvivor- 

persons  as  joint-tenants,  (i.  e.  who  are  not  made  tenants  ibip  among 

,  ,  joint-tenants. 

m  common  {e)^)  no  lapse  can  occur  unless  all  the  objects 
die  in  the  testator's  lifetime;  because  as  joint-tenants 
take  per  my  et  tout,  or,  as  it  has  been  expressed,  "  each 
is  a  taker  of  the  whole,  but  not  wholly  and  solely  (/)," 
any  one  of  them  existing  when  the  will  takes  effect  will 
be  entitled  to  the  entire  property.  Thus,  if  real  estate 
be  devised  to  A.  and  B.,  or  personal  property  be  be- 
queathed to  A.  and  B.,  and  A.  die  in  the  testator's  life- 
time, B.,  in  the  event  of  his  surviving  the  testator,  will 
take  the  whole  (^).  And  the  same  consequence  would 
ensue  if  the  gift  failed  from  any  other  cause  (A) ;  while  it 
is  equally  clear  that  if  the  devisees  or  legatees  in  any  of 
these  cases  had  been  made  tenants  in  common,  the  failure 
of  the  gift  as  to  one  object  would  not  have  entitled  the 
other  to  the  whole  by  the  mere  effect  of  survivorship  (t). 

Where,  however,  the  devise  or  bequest  embraces  a  Doctrine  in  re- 

,  ,  ference  to  gifts 

fluctuating  class  of  persons,  who,  by  the  rules  of  construe-  to  classes. 
tion,  are  to  be  ascertained  at  the  death  of  the  testator,  or 
at  a  subsequent  period,  the  decease  of  any  of  such  persons 
during  the  testator's  life  will  occasion  no  lapse  or  hiatus 
in  the  disposition,  even  though  the  devisees  or  legatees 
are  made  tenants  in  common,  since  members  of  the  class 
antecedently  dying  are  not  actual  objects  of  gift.  Thus, 
if  property  be  given  simply  to  the  children,  or  to  the  bro- 

(d)  Sibl^  T.  Cooie,  3  Atk.  572.  (h)  Humj^r^  v.  Tayleur^  Amb. 

{e)  See  a  fdture  chapter.  196  ;  S.  C.  7  Bac.  Abr.  GwiU.  ed. 

(/}  Cart.  4.  363 ;  Larkitu  v.  LartinSy  3  B.  &  P. 

(^)  Davis  y.  Kemp,  Cart.  4,  5 ;  16 ;    Short  d.  GUutreU  y.  Smithy  4 

S.  a  £q.  Ca.  Ab.  216,  pi.  7 ;  Bufar  East,  419. 

V.  Bradfordy  2  Atk,  220 ;  Iforley  v.  (i )  Poffe  y.  Poffe,  2  P.  W.  489. 

Bird,  3  Yes.  628. 
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Gift  to  execu- 
tors as  a  class. 


thers  or  sisters  of  A.,  equally  to  be  divided  between  them, 
the  entire  subject  of  gift  will  vest  in  any  one  child,  bro- 
ther or  sister,  or  any  larger  number  of  these  objects  sur- 
viving the  testator,  without  regard  to  previous  deaths  (A:) ; 
and  the  rule  is  the  same  where  the  gift  is  to  the  children 
of  a  person  actually  dead  at  the  date  of  the  will,  in  which 
case,  it  is  to  be  observed,  there  is  this  peculiarity,  that 
the  class  is  susceptible  of  fluctuation  only  by  diminu- 
tion, and  not  by  increase ;  the  possibility  of  any  addition 
by  future  births  being  precluded  by  the  death  of  the 
parent  (/). 

A  gift  to  executors  has  sometimes  been  construed  as  a 
gift  to  a  class,  and  as  such  carrying  the  entire  subject  of 
gift  to  the  individuals  composing  the  class,  i.  e.  sustaining 
the  office,  at  the  death  of  the  testator,  though  made  te- 
nants in  common,  in  exclusion  of  any  who  die  in  the 
testator's  lifetime.  Such  has  been  adjudged  to  be  the 
effect  of  a  bequest  "  to  my  executors  hereinafter  named, 
to  enable  them  to  pay  my  debts,  legacies,  funeral  and 
testamentary  charges,  and  also  to  recompense  them  for 
their  trouble,  equally  between  them  {m)" 


Gift  to  execQ- 
tora  nomina- 
tim,  and  not 
u  a  class. 


(i)  Doe  d.  Stewart  Y.Sheffieldy  13 
East,  526. 

{I)  Viner  v.  Francis^  2  Bro.  C.  C. 
068  \  S.a2  Cox,  190. 

(m)  Knight  v.  Gotdd^  2  My.  &  K. 
295.  But  in  Barber  v.  Barber^  3 
My.  &  C.  688,  where  a  testator  l)e- 
queatlied  one  moiety  of  the  residue 
of  his  property,  in  a  certain  event 
which  happened,  to  his  executors 
therein  named;  and  in  another 
event  (including  the  former,)  which 
also  happened,  he  directed  that  the 
entire  property  should  "  devolve  to 
[four  persons,  naming  them,]  to  be 
divided  betwixt  them  in  equal  pro- 


9f 


portions,  and  their  heirs  for  ever ; 
and  added,  ^'  which  last-mentioned 
four  persons  I  also  appoint  as  my 
executors,  to  see  that  every  thing  is 
duly  executed  and  performed  ac- 
cording to  my  will  and  desire  there- 
in." The  testator  appointed  two 
otherpersonsas  additional  executors, 
and  at  the  foot  of  his  will  wrote 
as  follows: — ^^  It  must  be  under- 
stood to  be  my  will  and  intention, 
that  if  either  or  more  than  one  of  my 
executors  shall  refuse  to  accept  the 
trust  and  act  as  executor,  then  I 
annul  totally  my  bequest  of  my 
property  to  every  such  person  as 
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If,  howeyer,  the  objects  are  to  be  ascertained  at  some    chaftek  xi. 
period  or  event  which  happens  in  the  testator's  lifetime,  DUtinction 

where  clan  if 

the  subsequent  decease  of  any  member  or  members  of  the  asoertainabiebj 

some  event 

class  in  such  lifetime  would,  according  to  the  general  which  nnnrs  in 
notion,  occasion  the  lapse  of  their  shares,  in  the  same  time. 
manner  as  if  the  gift  had  been  originally  made  in  favour 
of  the  individuals  answering  the  description.  Thus,  if 
the  gift  be  to  the  children  of  A.  who  shall  be  living  at 
the  decease  of  A.,  as  tenants  in  common,  and  A.  happens 
to  die  in  the  testator's  lifetime,  leaving  four  children,  A., 
B.,  C,  and  D.,  one  of  whom  afterwards  dies  in  the  life- 
time of  the  testator,  the  one-fourth  share  of  such  deceased 
child  would  lapse;  the  result  being,  in  the  events  which 
have  happened,  precisely  the  same  as  if  the  gift  had,  in 
the  first  instance,  been  made  to  A.,  B.,  C,  and  D.,  as  te- 
nants in  common.  Such  certainly  was  the  opinion  of  Sir 
R.  P.  Ardeuj  M.  R.,  in  the  case  of  Allen  v.  Callow  (n) ; 


shall  refuse  to  take  the  trnsts  upon 
himself."  One  of  the  executors  hav- 
mg  renounced  the  trusts,  his  share 
was  claimed  hy  the  other  three, 
who  contended  that  the  four  execu- 
tors to  whom  the  gift  was  made 
were  to  he  considered  as  a  class,  and 
that  the  three  who  proved  consti- 
tuted the  class;  hni  Lord  Ootienkamy 
after  a  full  examination  of  the  au- 
thorities, held  that  the  share  lapsed 
to  the  next  of  kin,  inasmuch  as  the 
gift  was  not  to  executors  described 
as  such,  hut  to  individuals  nomina- 
tim,  though  appointed  executors ; 
and  his  Lordship  considered  it  as 
analogous  to  a  gift  to  B.,  C,  and 
D.,  children  of  A.,  as  tenants  in 
common,  which,  of  course,  would 
not  be  a  gift  to  children  as  a  class, 
BO  as  to  entitle  such  of  the  legatees 


as  might  be  living  at  the  death  of 
the  testator.  And  with  respect  to 
the  moiety  which  was  given,  in 
the  first  instance,  to  the  **  exe- 
cutors" simply  as  such,  his  Lord- 
ship considered  that  this  was  qua- 
lified and  explained  by  the  sub- 
sequent clause,  and  Indeed,  unless 
so  construed,  it  would  carry  the 
half,  not  to  the  four,  but  to  the  six 
executors. 

(n)  3  Ves.  289.  See  also  Acier* 
man  v.  Burrowsy  3  Ves.  &  B.  54, 
where  the  testator  addressed  a  letter 
(which  was  adjudged  to  be  testa- 
mentary,) to  his  mother  and  sisters, 
in  which  he  desired  that,  in  a  cer- 
tain event,  his  property  might  be 
divided  amongst  them.  Sir  William 
Grants  M.  R.,  held  that  the  share  of 
a  sister  who  died  in  the  testator's 
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CHAPTER  XI.  but  the  point  did  not  arise,  and  the  propriety  of  the  con- 
struction seems  questionable,  for  it  is  difficult  to  perceive 
why  the  throwing  into  the  description  of  children  an  ad- 
ditional ingredient,  by  requiring  them  to  be  living  at  a 
given  period,  should  vary  in  other  respects  the  construc- 
tion applicable  to  the  gift.  It  is  not  the  less  a  gift  to  a 
class  because  a  special  qualification  is  superadded ;  and 
the  fact  that  the  event  which  regulates  the  qualification 
occurs  in  the  testator's  lifetime,  and  therefore  precludes 
future  accessions  to  the  class,  has  no  farther  influence 
upon  the  construction  than  the  death  in  the  testator's 
lifetime,  of  a  person  whose  children  are  simply  objects  of 
gift,  which  we  have  seen  does  not  prevent  its  being  con- 
sidered as  a  gift  to  a  class,  and  as  such  comprising  the 
objects  living  at  the  death  of  the  testator.  Had  the 
Courts  held  that,  in  order  to  attract  the  rule  of  construc- 
tion peculiar  to  classes,  it  was  essential  that  the  class 
should  be  susceptible  of  increase  as  well  as  of  diminution, 
there  would  have  been  something  like  a  principle  to  pro- 
ceed upon;  but  the  distinction  between  a  gift  to  the 
children  of  A.,  who  dies  in  the  testator's  lifetime,  and  a 
gift  to  the  children  of  A.  living  at  the  decease  of  B.,  a 
person  who  dies  in  the  testator's  lifetime,  seems  to  be 
purely  arbitrary.  It  is  submitted,  therefore,  that  even  in 
the  latter  case,  the  gift  ought,  upon  sound  principles  of 
construction,  to  be  held  to  comprise  such  of  the  children 
living  at  the  decease  of  B.  as  survive  the  testator,  not- 
withstanding B.'s  death  in  the  testator's  lifetime;  but 
the  reader  will  not  forget  that  this  view  of  the  matter  is 
unsupported  by  direct  authority,  and  that  it  even  stands 
opposed  to  the  slight  indication  of  judicial  opinion  which 
can  be  gleaned  from  the  reports. 

lifetime  lapsed;  but,  a  case  so  pe-      very    little    light  on   the    general 
ciiliar,  and  apparently  decided  upon      principle, 
its  particular  circumstances,  throws 
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It  is  not  clear  what  would  be  the  effect  of  a  gift  to    chapter  xi. 
certain  other  classes  of  persons,  as  to  the  next  of  kin  or  S*^  ^  'J^?  "* 

*  kin  or  relations. 

relations  as  tenants  in  common  of  A.,  a  person  who  dies 
in  the  lifetime  of  the  testator,  in  the  eyent  of  any  of  the 
next  of  kin  or  relations  dying  in  the  interval  between  the 
decease  of  A.  and  of  the  testator;  since,  in  every  case 
where  such  a  gift  has  occurred,  (and  in  which  the  entirety 
has  been  held  to  belong  to  the  surviving  next  of  kin  at 
the  death  of  the  testator,)  the  bequest  seems  to  have  con- 
tained no  words  which  could  operate  to  sever  the  joint 
tenancy  (o). 

Where  the  devise  which  lapses  comprises  the  legal  or  DeriMs  of  legal 
beneficial  ownership  only,  of  course  its  failure  creates  a  ownenhiponiy. 
vacancy  in  the  disposition  merely  to  that  extent.  Thus, 
if  a  testator  devise  lands  to  the  use  of  A.  in  fee,  in  trust 
for  B.  in  fee,  and  A.  die  in  the  testator's  lifetime,  the 
legal  estate  comprised  in  the  lapsed  devise  to  A.  devolves 
to  the  testator's  heir,  (or,  if  the  will  has  been  made  or 
republished  since  1837,  and  contains  a  residuary  devise, 
then  to  the  residuary  devisee,)  charged  with  a  trust  in 
&vour  of  B.,  whose  equitable  interest  under  the  devise  is 
not  affected  by  the  death  of  his  trustee.  An  example  of 
the  converse  case  is  afforded  by  the  recent  case  of  Doe  d. 
Shelly  V.  Edlin  (/>),  where  a  testator  gave  (inter  alia)  to 
A.  his  real  estates,  to  hold  to  A.,  his  executors,  adminis- 
trators, and  assigns,  upon  trust  to  receive  the  rents  and 
profits  thereof,  and  pay  the  same  to  B.  for  her  life,  for 
her  separate  use,  free  from  the  control  of  her  husband ; 
and  after  the  decease  of  B.,  upon  trust  to  convey  the  real 
estates  to  such  uses  and  in  such  manner  as  B.,  by  deed 
or  will,  should  appoint.  B.  died  in  the  testator's  life- 
time.   It  was  held,  nevertheless,  that  the  legal  inheritance 


(o)  Bridge  v.  Abboty  3  Bro.  C.  C.      W.  388,  n. 
224 ;   Vaux  y.  Henders<m,  1  J.  &         (p)  4  Add.  &  £11.  582. 
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cTiAPTBRxi.  passed  to  A.  under  the  devise  (§').  Lord  Denman  sug- 
gested a  doubt  whether  the  doctrine  would  apply  to  a 
case  in  which  the  trustee  had  no  duty  to  perform,  as  in 
the  case  of  a  devise  to  the  use  of  A.  in  fee  in  trust  for  B. 
It  seems  difficult  to  discover  any  solid  ground  for  distin- 
guishing such  cases. 
*  Lapse  of  defise  And  here  it  may  be  noticed  that  where  an  estate  is 
perty.  dcviscd  to  ouc,  charged  with  a  sum  of  money,  either 

annual  or  in  gross,  in  favour  of  another,  the  charge  is  not 
affected  by  the  lapse  of  the  devise  of  the  onerated  pro- 
perty. Thus,  if  Blackacre  be  devised  to  A.  and  his  heirs, 
charged  with  or  on  condition  that  he  pay  £50  a  year,  or 
the  sum  of  £500,  to  B.,  and  it  happens  that  A.  dies  in  the 
testator's  lifetime,  his  (the  testator's)  heir  at  law  (or  his 
residuary  devisee,  if  the  will  is  subject  to  the  new  law,) 
will  take  the  estate  charged  with  the  annuity  or  Iqgacy  in 
question  (r).  This  principle  is  strongly  exemplified  in  the 
case  of  Oke  v.  Heath  {s)y  in  which  a  person  having  a 
power  of  appointment  over  a  sum  of  money,  by  will  ap- 
pointed a  less  sum  (part  of  the  fund  in  question,)  to  A. ; 
and  in  consideration  thereof  A.  was  to  pay  to  his  mother 
an  annuity  of  £100  during  her  life  for  her  separate  use, 
and  to  enter  into  a  bond,  with  a  penalty,  for  the  payment 
thereof;  and  the  testatrix  gave  the  residue  of  what  she 
had  power  to  dispose  of  to  B.  A.  died  in  the  testatrix's 
lifetime,  yet  the  mother  was  held  to  be  entitled  to  her 
annuity  out  of  the  fund,  the  whole  of  which,  by  the  death 
of  A.,  had  devolved  to  B.,  the  residuary  appointee  (/)• 
Destination  of  In  the  couvcrse  case,  namely,  where  the  person  for 
ficsamcSI^  whom  the  money  is  to  be  raised  dies  in  the  testator's 

lifetime,  it  is  more  difficult  to  determine  the  destination  of 

{q)  4  AdoL  &  £11.  582.  {s)  1  Yes.  sen.  135. 

(r)   Wigg  v.  Wigg,  1  Atk.  382 ;  (0  lb. 

HUU  V.  Worl^,  2  Atk.  605. 
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CBAPTBK  ZI. 


the  lapsed  interest,  the  question  being  then  embarrassed  by 
the  conflicting  claims  of  the  devisee  of  the  lands  charged, 
and  of  the  heir  of  the  testator:  the  former  contending 
that  the  charge  has  become  extinct  for  his  benefit ;  and 
the  latter,  that  the  lapsed  sum  is  to  be  regarded  as  real 
estate  undisposed  of  by  the  will. 

This,  at  least,  is  clear,  that  where  land  is  charged  with  Rale  u  to  con-- 

A  11*  tisgent  charges. 

a  sum  of  money  upon  a  contmgency,  and  the  contmgency 
does  not  happen,  the  charge  sinks  for  the  benefit  of  the 
devisee  (u).  As  in  the  case  of  a  devise  of  land  to  A., 
charged  with  a  legacy  to  B.,  provided  B.  attain  the  age 
of  twenty-one,  as  to  which  Lord  Eldan  (r)  has  observed, 
**  The  devise  is  absolute  as  to  A.,  unless  B.  attain  the 
age  of  twenty-one :  if  he  does,  he  is  to  have  the  legacy. 
But  his  attaining  the  age  of  twenty-one  is  a  condition, 
upon  which  alone  he  is  to  have  it ;  and,  if  he  does  not 
attain  that  age,  then  the  will  is  to  be  read  as  if  no  such 
legacy  had  been  given,  and  the  heir  at  law  does  not  come 
in,  because  the  whole  is  absolutely  given  to  the  devisee ; 
but  a  gift  which  fails  must  clearly  be  intended,  upon  the 
fitilure  of  the  condition,  to  be  for  the  benefit  of  the  de- 
visee/' It  would  of  course  be  immaterial,  in  such  case, 
whether  the  death  of  the  legatee  during  minority  occurred 
in  the  testator's  lifetime  or  afterwards. 

Where  a  legacy,  payable  in  futuro,  though  not  ex-  —where  liable 

to  failare  by 

pressly  contingent,  is  bequeathed  in  such  a  manner  as  death,  though 
that  it  would  fail  by  the  death  of  the  legatee  before  the  contmgent. 
time  of  payment,  (and  such  is  always  the  rule  where  the 
postponement  is  referable  to  the  circumstances  of  the  le- 
gatee, and  is  not  made  for  the  convenience  of  the  estate,) 
the  case  evidently   falls  within  the  principle  of  Lord 

(ti)  A.'O.  Y.  MUMTy  3  Atk.  112 ;      now  be  held  to  be  Tested. 
Croft  y.  Slecy  4  Yes.  60.    But  such  a         (v)  In  JSjfdenham  y.  Treg<mweUf 
gift  as  that  in  A  .-(7.  y.  Milner  would      3  Dow,  21 2. 
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Charges  abso- 
lute in  eyent. 


General  doc- 
trine as  to  the 
destination  of 
sums  payable 
out  of  kind. 


EldovLS  reasoning ;  and,  consequently,  if  the  legatee  die 
before  the  vesting  age,  whether  in  the  lifetime  of  the 
testator  or  not,  the  charge  sinks  in  the  estate. 

It  is  to  be  observed,  also,  that  a  legacy  which,  though 
originally  made  contingent,  becomes  absolute  by  the  eflFect 
of  events  in  the  testator's  lifetime,  (subject,  of  course,  to 
a  liability  to  failure  by  lapse,)  is  to  be  regarded,  in  apply- 
ing the  doctrine  in  question,  in  precisely  the  same  light 
as  if  it  were  originally  absolute.  Thus,  if  land  be  de- 
vised, charged  with  a  specific  sum  to  A.,  on  condition  of 
his  attaining  the  age  of  twenty-one  years,  and  A.  do 
attain  that  age,  and  subsequently  die  in  the  testator's 
lifetime,  the  gift  receives  the  same  construction  as  if  it 
had  not  originally  been  made  conditional  on  his  attaining 
the  prescribed  age. 

With  respect  to  the  general  question,  as  to  the  desti- 
nation of  sums  charged  on  real  estate,  which  lapse  by  the 
event  of  the  legatee  dying  in  the  testator's  lifetime,  no 
direct  authority  can  be  adduced  ;  but  as  there  seems  not 
to  be  any  solid  distinction  between  such  cases  and  those 
in  which  the  gift  of  the  specific  sum  is  void  ab  initio, 
recourse  is  naturally  had  to  the  cases  on  this  point,  which 
supply  much  matter  for  comment.  The  principle  as  be- 
tween the  heir  and  devisee  of  the  land  is,  in  the  words  of 
a  late  eminent  Judge  (tr),  that  if  the  devise  ^'to  a  particular 
person,  or  for  a  particular  purpose,  is  to  be  considered  as 
intended  by  the  testator  as  an  exception  from  the  gift  to 
the  residuary  devisee,  the  heir  takes  the  benefit  of  the 
failure.  If  it  is  to  be  considered  as  intended  by  the  tes- 
tator to  be  a  charge  only  on  the  estate  devised,  and  not 
an  exception  from  the  gift,  the  devisee  will  be  entitled  to 
the  failure." 


(f9)  Vide  Sir  Jolm  LeadCe  judgment  in  Cooke  v.  Statumen^  Oompcu^^  3 
My.  &  K.  264. 
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The  following  are  the  decisions  in  favonr  of  the  heir.    chapt«>  xi. 

In  Amcid  v.  Chapman  (.r),  a  testator  devised  a  copy-  J|,^f2Jc  hJir! 
hold  estate  to  Chapman,  he  causing  to  be  paid  to  his  ex-  Amoidi.chap- 
ectttors  the  sum  of  £1000 ;  and,  after  payment  of  debts 
and  legacies,  he  devised  all  the  remainder  of  his  estate  to 
the  Foundling  Hospital.  As  the  bequest  of  the  £1000 
to  the  Hospital  was  void,  a  question  arose  whether  it 
should  go  to  the  heir,  or  sink  for  the  benefit  of  the  de- 
visee. Lord  Hardtoicke  held  that  the  heir  was  entitled 
by  way  of  resulting  trust,  observing,  "  As  this  charge  is 
well  made  on  the  estate,  but  not  well  disposed  of,  by 
reason  of  the  act,  it  must  be  considered  as  between  the 
heir  and  Hospital,  [qu.  devisee?]  as  part  of  the  real  estate 
undisposed,  and  must  be  for  his  benefit." 

In  the  next  case,  of  Grosvenor  v.  Hallam  ( v),  a  testator  Growenor  t. 

,  Haliam, 

devised  to  his  executors  and  their  heirs  a  messuage  m 
Ipswich,  subject  to  the  annual  payments  making  together 
£10,  thereinafter  given  and  for  ever  charged  thereon,  and 
all  other  his  real  estate,  in  trust  to  be  sold,  directing  the 
monies  arising  from  the  sale,  and  his  personal  estate,  to  be 
distributed  bs  therein  mentioned.  The  testator  then  gave 
the  £10  a-year  to  charity.  Lord  Camden  held  that  the 
heir  was  entitled.  "  The  rule  as  to  real  estate  is,"  said  his 
Lordship,  ^'that  where  the  intention  of  a  testator  is  to  de- 
vise the  residue  exclusive  of  a  part  given  away,  the  residuary 
devisee  shall  not  take  that  part  in  any  event.  If  he  had  said, 
'  I  give  my  estates  over  and  above  the  rent  charge,'  it  would 
have  been  more  plain:  it  is  the  same  thing  as  if  he  had  so 
expressed  himself.  The  rent  charge  is  severed  for  ever 
from  the  devise,  which  he  gives  to  the  residuary  legatees." 

So  in  Bland  v.  Wilkins  (z),  before  Sir  Thomas  Sewdlj  ^^^  ▼•  ^•'- 
where  lands  were  given  to  E.  N.  in  fee,  upon  condition 

(«)  1  Ves.  sen.  108.  (^)  Amb.  643 ;  ^S:  C.  1  Bro.  C.  C.  61,  n. 

{z)  In  1782,  cited  1  Bro.  C.  C,  61 . 
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Henchman  t. 
Attorney- Ge- 
neral. 


that  her  executors  or  administrators  should  pay  £10  to  a 
charity.  His  Honor  held  that  the  £10  should  go  to  the 
heir,  as  part  of  the  produce  of  the  land  undisposed  of. 

The  authority  o{  Arnold  v.  Chapman^  and  the  consequent 
superiority  of  the  heir's  claim,  was  recognised  by  Sir  John 
Leach  in  the  case  of  Henchman  v.  Attomey-General {z)\ 


CaM  of  Heneh- 
man  ▼.  Attor- 
ney- General, 


(z)  2  Sim.  &  S.  498.  A  testator 
devised  certain  copyhold  lands  to 
W.  H.,  his  heirs  and  assigns,  upon 
condition  that  he,  within  one  month 
after  the  decease  of  the  testator,  paid 
to  his  (the  testator's)  executors  a 
sum  of  £2000,  which  he  desired 
should  he  taken  as  part  of  his  per- 
sonal estate,  and  disposed  of  in  the 
same  manner ;  and  after  giving  cer- 
tain legacies,  he  disposed  of  the  re- 
sidue of  his  personal  estate,  including 
the  £2000,  in  favour  of  charities. 
The  testator  died  without  customary 
heir  or  next  of  kin,  and  the  question 
was,  whether  the  £2000  belonged  to 
the  devisee,  the  lord  of  the  manor, 
or  the  Crown.  Sir  J.  Leachy  V.  C, 
considered  the  case  of  Arnold  y. 
Chapman  to  be  a  decisive  authority 
against  the  devisee;  and  that  the 
lord  of  the  manor  could  not  be  enti- 
tled to  it,  as  he  takes  only  propter 
defectum  tenentis,  and  here  he  had 
a  tenant,  and  had  received  his  fine 
upon  admittance.  His  Honor  ob- 
served, that,  if  there  had  been  next 
of  kin,  a  question  might  have  been 
raised,  whether  the  testator  did  or 
did  not  intend  that  this  sum  of 
£2000  should  have  aU  the  same 
qualities  as  If  it  had  been  personal 
estate  at  his  death.  There  being 
no  next  of  kin,  the  Crown  took,  by 
force  of  its  prerogative,  if  real  estate, 


because  there  was  no  customary 
heir ;  if  personalty,  because  there 
was  no  next  of  kin.  The  question 
was  brought  by  appeal  before  Lord 
Brottgham,  who  considered  that, 
though  the  Crown  might  take  per- 
sonalty as  bona  vacantia^  it  could 
not  take  real  estate  except  by  es- 
cheat; which  had  no  place  here, 
because  copyholds  must  escheat  (if 
at  all)  to  the  lord.  He  thought 
that  it  was  not  material  whether 
the  sam  was  considered  to  be  ex- 
cepted out  of  the  devise,  and  there- 
fore devolving  to  the  heir,  as  in 
Arnold  v.  Cfhapman,  or  as  a  charge 
upon  it,  and  therefore  failing  for 
the  benefit  of  the  devisee  of  the 
land,  as  in  Jackson  v.  Hurloek;  be- 
cause, as  there  was  no  heir,  and  as 
neither  the  lord  (he  having  a  tenant 
to  perform  his  services,)  nor  the 
Crown  could  take  by  escheat,  and 
as  the  holding  it  to  be  personalty 
was  out  of  the  question,  his  Lord- 
ship considered  that  the  cestui  qui 
trust  had  failed,  and  that  the  devisee 
of  the  land  had  the  benefit  of  the 
extinction  of  the  chai^  by  the  ne- 
cessity of  the  case.  .  His  Lordship 
observed,  too,  that  the  money  could 
not  be  raised  by  the  aid  of  the  Court, 
who,  though  it  would  assist  the 
heir  if  there  had  been  one,  would 
not  have  lent  itself  to  the  Crown. 
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thoQgh  ultimately  the  House  of  Lords  held  the  charge  to    chapt«r  xf> 
be  extinct  for  the  benefit  of  the  devisee  of  the  land,  yet 
the  adjudication  on  the  appeal  was  founded  on  special 
eircmnstances,  and  did  not  touch  the  general  doctrine. 

So  far  the  cases  uniformly  support  the  claim  of  the 
heir;  but,  unfortunately,  we  have  now  to  deal  with  a 
class  of  contradictory  decisions  in  favour  of  the  devisee 
of  the  land. 

Thus,  in  Jackson  v.  Hurlock{a)y  A.  devised  to  B.  and  Deobionsinfm* 
her  heirs  certain  manors,  charged  with  the  payment  of  Tiseeoftbt  ^" 
any  sum  not  exceeding  £10,000  to  such  persons  as  he,  jaci^my?^^ 
by  any  letter  or  writing  to  be  left  with  her,  should  ap-  ^^^^^^ 
point.     By  a  writing  so  left,  he  charged  on  the  estate 
(int.  al.)  several  sums  to  charitable  and  superstitious  uses, 
amounting  to  about  £6000.     Lord  Northington  held  that 
these  void  legacies  must  sink  into  the  estate,  for  the  be- 
nefit of  the  devisee.     It  had  been  argued  at  the  bar,  he 
said,  upon  a  mistake,  as  if  the  testator  had  intended,  at 
all  events,  to  take  £10,000  out  of  the  estate ;  whereas 
he  meant  the  reverse.     A  sum  not  exceeding  £10,000 
had  put  a  charge  upon  the  estate  which  could  not  take 
place. 

It  does  not  distinctly  appear  whether  his  Lordship 
thought  that  the  fact  of  the  testator  referring  to  a  future 
paper  the  nomination  of  the  objects  of  the  charge,  distin- 
guished this  case.  Upon  principle,  there  seems  to  be  no 
real  difference  between  such  a  case  and  that  of  a  charge 
disposed  of  in  the  will  containing  the  disposition  of  the 
property;  since  all  the  testamentary  papers  together  make 
but  one  will  (&),  and,  being  ambulatory  until  the  death  of 
the  testator,  are  at  that  period  to  be  regarded  as  spring- 

(a)  Amb.  487  ;  S,C.  better  reported,  2  Eden,  263. 

(6)  See  SUme  v.  Evans^  2  Atk.  86.  .  ^ 
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ing  from  one  continuous  and  indivisible  act;  especially 
where  there  is  such  an  express  connexion  as  in  this 
case. 

This,  therefore,  may  seem  to  be  a  general  authority  in 
favour  of  the  devisee;  though  our  reliance  on  it,  as  such,  is 
v^eakened  by  the  difficulty  of  collecting,  from  the  brief 
expressions  of  Lord  Nortliington^  hovr  far  the  particular 
circumstances  weighed  in  his  Lordship's  mind. 

So,  in  the  case  of  Barrington  v.  Herefordj  decided  by 
Lord  Bathurst ;  which,  according  to  a  very  short  state- 
ment by  a  reporter  of  a  subsequent  period  (c),  seems  to 
have  been  a  bequest  of  £1000  to  be  laid  out  in  land,  in 
trust  for  B.,  charged  with  an  annual  sum  to  a  charity. 
It  is  said  that  the  M.  R.  gave  it  (i.  e.  the  annual  sum)  to 
the  residuary  legatee,  but  that  the  Chancellor  decided  in 
favour  of  the  specific  devisee,  as  arising  out  of  the  estate. 
Lord  JEldon  ha8((/)  referred  to  this  case,  as  decided 
upon  the  principle  of  Grosvenor  v.  ffaBamf  which  his 
Lordship  had  previously  stated  to  be,  that  "  when  the 
estate  was  given  to  the  devisee,  subject  to  a  certain  rent 
charge,  which  he  created  by  his  will,  severing  the  rent 
charge  from  the  devise,  and  thereby  manifesting  an  inten- 
tion that  it  should  not  go  to  the  devisee ;  the  uses  being 
void,  the  rent  charge  tvent  to  the  heir  at  law.''     This  view 
of  the  result  of  the  decision  is  at  variance,  not  only  with 
the  brief  statement  in  Brown,  but  vrith  the  remarks,  in 
Kennelly.  Abbott  (e),  of  Sir  M.  P.  Arden,  M.  R.,  who  said, 
*'  that  Lord  Bathurst  first  thought  the  heir  entitled,  upon 
the  cases  of  Crtise  v.  Barley  (/),  and  Arnold  v.  Chapman ; 
but  afterwards  his  Lordship  changed  his  opinion,  and  it 
is  now  perfectly  settled^  that  if  an  estate  is  devised,  charged 


(c)  1  Bro.  C.  C.  62. 

(d)  In  JS^€knham  v.  TVegonweUy 
d  Dow,  212. 


(c)  4  Ves.  811. 

(/)  3  P,  W.  20,  stated  post. 
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with  legacies,  and  the  legacies  &il,  no  matter  how,  the    cHAmi>  xi, 
devisee  shall  have  the  benefit  of  it,  and  take  the  estate." 

So,  in  Baker  v.  HaU  {g)  where  a  testator  gave  to  the  BaUr  t.  HtM. 
minister  or  clergyman  of  a  certain  parish,  for  ever^  an  an- 
nuity or  rent  chaige  of  £35,  to  be  issuing  out  of  a  certain 
messuage,  &c.,  for  a  charitable  purpose,  with  a  power  of 
distress.  He  then  devised  the  premises,  (subject  to  the 
annuity,)  upon  certain  trusts ;  and  devised  all  the  residue 
of  his  real  and  personal  estate  not  thereinbefore  disposed 
o(  upon  other  trusts.  The  question  was,  whether  the 
annuity,  the  devise  of  which  was  void,  went  to  the  resi- 
duary devisee,  or  to  the  specific  devisee  of  the  lands.  Sir 
WiUiam  Grant  said,  that  the  testator  appeared  to  have 
expresdy  excepted  the  annuity  out  of  the  residue  of  his 
estate ;  and  could  never  have  had  it  in  contemplation  that 
it  should  go,  in  any  event,  to  the  residuary  devisee ;  and 
he  decided  that  it  sunk  for  the  benefit  of  the  specific 
devisee. 

As  this  annuity  was  most  carefully  excepted  out  of  the 
estate,  it  is  clear  that,  according  to  the  principle  of  Arnold 
T.  Chapman^  and  that  line  of  cases,  it  ought  to  have  gone 
to  the  heir ;  and  the  very  reason  assigned  by  the  M.  R. 
for  excluding  the  residuary  devisee,  was  the  exact  princi- 
ple upon  which  his  claim  was  founded.  It  does  not  ap- 
pear, however,  from  the  short  report  of  the  case,  that  any 
argument  was  advanced,  or  any  authority  cited,  on  behalf 
of  the  heir,  who  seems,  indeed,  not  to  have  been  before 
the  Court:  the  contest  being  solely  between  the  two 
deviseea 

The  question  then  is,  whether,  upon  the  result  of  the 
cases,  a  specific  charge  void  ab  initio  devolves  to  the 
heir,  according  to  Lord  Hardwicke^s  decision  in  Arnold 

(ff)  12  Ves.  m. 
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V.  Chapman,  Lord  Camderis  in  Chosvenor  v.  HaRam,  Sir 
Thomas  SeweWs  in  Bland  v.  Wilkins,  and  Sir  John  LeacKs 
in  Henchman  v.  A  .-G. ;  or  belongs  to  the  devisee  of  the 
land,  according  to  Lord  Northington's  decision  in  Jackson 
V.  Hurlock,  Lord  Bathursfs  in  Barrington  v.  Hereford^ 
Sir  William  Grant's  in  Baker  v.  FPa//,  and  Sir  i2.  P. 
Arden's  dictum  in  Kennell  v.  Abbott. 

Now,  considering  that  the  four  first  cases  were  all  de- 
cided upon  the  general  principle,  and,  the  two  first  parti- 
cularly,  after  great  consideration,  and  that  they  include 
the  latest  determination  on  the  subject ;  and  considering, 
too,  that  of  the  latter  class  of  cases,  Jackson  v.  Hurlock 
may  have  been  decided  upon  its  particular  circumstances, 
Barrington  v.  Hereford  has  been  referred  to  by  Lord  Eldon 
as  a  contrary  decision,  and  Baker  v.  Wall  was  decided 
in  the  absence  of  the  heir,  no  hesitation  can  be  felt  in  yield- 
ing to  the  authority  of  the  first  class  of  cases,  whose  pre- 
ponderance seems  farther  increased  by  the  dicta  of  Lord 
Eldmiy  who,  on  more  than  one  occasion  (A),  has  treated 
the  cases  in  favour  of  the  devisee,  as  exceptions  to  the 
general  rule,  his  language  being,  "  That  where  the  gifts, 
rendered  void  by  the  statute,  <iid  not  go  to  the  heir,  they 
all  seem  to  have  been  decided  upon  one  or  other  of  these 
grounds ;  that  the  heir  at  law  was  completely  disinhe- 
rited, and  that  his  claim  was  barred  under  the  inten- 
tion of  the  testator."  Although  this  remark  goes  but  a 
little  way  in  reconciling  the  two  classes  of  cases,  (in  the 
latter  of  which  the  intention  to  **  disinherit  the  heir"  was 
not  indicated  more  forcibly  than  in  the  former,)  it  shews 
the  opinion  of  this  great  Judge,  that  the  general  principle 
was  in  favour  of  the  heir. 

The  conclusion,  too,  which  the  writer  has  ventured  to 


(A)  19  Ves.  363 ;  3  Dow,  212, 
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draw  from  the  contradictory  decisions  on  the  subject  under 
discussion,  seems  to  be  powerfully  confirmed  by  the  cases 
treated  of  in  a  subsequent  chapter  (/),  establishing  that 
where  the  devise  of  a  sum  of  money  out  of  the  produce  of 
land  directed  to  be  sold,  is  void  ab  initio,  such  interest  be- 
longs to  the  heir,  and  not  to  the  residuary  devisee  of  the 
fond.  These  cases  stand  related  to  the  class  of  cases  under 
consideration  by  so  obvious  and  intimate  an  analogy,  that 
it  would  be  impossible  in  these  to  decide  against  the  heir, 
without  shaking  the  authority  of  those  decisions ;  since, 
whatever  difference  exists  between  the  two  classes  of  cases 
is  the  other  way ;  for,  of  course,  the  fact  of  the  estate 
being  directed  to  be  converted  must,  so  far  as  it  goes, 
strengthen  the  claim  of  the  residuary  devisee  of  the  fund; 
it  cannot  aid  that  of  the  heir. 

The  doctrine  of  lapse  has  been  modified  by  the  recent  stat.  i  vkt. 
act  in  three  important  particulars.     First,  by  s.  25,  which 
provides,  ''  That  unless  a  contrary  intention  shall  appear  Rmi  estate 
by  the  will,  such  real  estate  or  interest  therein  as  shall  u^  or  Toid 
be  comprised  or  mtended  to  be  comprised  m  any  devise  inreadiiaryde. 
in  such  will  contained,  which  shall  fail  or  be  void  by  rea-  ^^* 
son  of  the  death  of  the  devisee  in  the  lifetime  of  the  tes- 
tator, or  by  reason  of  such  devise  being  contrary  to  law, 
or  otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  such  will." 

The  first  inquiry  suggested  by  the  preceding  remarks  Whether  it  af- 
will  be,  whether  and  to  what  extent  this  enactment  dis-  tion  of  lapsed 
poses  of  the  debatable  point  respecting  the  destination  of  SS^  ^ute. 
a  specific  sum  given  out  of  real  estate  to  a  person  who 
dies  in  the  testator's  lifetime,  or  the  gift  of  which  is  void 

(t)  Paffe  V.  Leapingwelly  18  Ves.  P.  W.  20 ;  and  CoUinsY,  Waheman^ 

463 ;  Gihbs  r.  Rumse^y  2  Ve8.  &  B.  2  Ves.  jun.  686.    But  see  Cooke  v. 

294 ;  Jonea  v.  Mitchell,  1  Sim.  &  S.  Stoaimers^  Ckmpany,  3  My.  &  K. 

290.    See  also  Cruse  v.  Barley  3  262  :— aU  stated  post. 
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cHAFTKB  xt.  sh  initio.  It  is  apprehended  that  the  act  applies  to  such 
a  case ;  for  a  sum  of  money  charged  on  land  is  clearly 
"  an  interest"  in  real  estate ;  and,  looking  at  the  compre- 
hensive terms  of  the  enactment,  it  seems  impossible  to 
consider  it  as  merely  having  the  effect  of  substituting  the 
residuary  devisee  for  the  heir,  in  order  to  prevent  intes- 
tacy, which,  though  probably  the  immediate  design,  is 
evidently  not  the  full  scope  of  the  clause.  If  so  restricted, 
it  would  have  left  untouched  the  old  contest  between 
the  heir  and  the  devisee  of  the  land :  except,  indeed,  by 
substituting  the  residuaiy  devisee  for  the  heir.  Passing 
by  both  the  former  competitors,  the  statute  lets  in  a  third 
party,  whose  claim  was  little  thought  of  under  the  old 
law  (A:),  namely,  the  general  residuary  devisee,  and  who 
seems  now  to  be  placed  for  all  purposes  in  the  position 
of  a  deceased  specific  devisee,  and  to  take  whatever  would 
have  devolved  to  such  devisee  if  he  had  survived  the  tes- 
tator (supposing,  of  course,  the  gift  not  to  be  of  a  nature 
which  would  cause  it,  independently  of  the  doctrine  of 
lapse,  to  fail  by  the  decease  of  the  object).  For  in- 
fitance,  if  a  testator,  by  a  will  made  since  1837,  devise 
Blackacre  to  A.,  he  paying  to  B.  £500,  and  all  the  residue 
of  his  estate  to  C,  and  it  happen  that  B.  dies  in  the 
testator's  lifetime,  the  charge  will  not  sink  for  the  bene- 
fit of  A.,  but  will  be  raisable  for  the  residuary  devisee : 
a  result  which  probably  would,  in  general,  ill  accord 
with  the  actual  intention.  But  the  disappointment  of 
intention  in  this  particular  case  may  well  be  endured  for 
the  sake  of  the  convenience  of  a  general  rule. 

If,  however,  the  will  were  anterior  to  the  year  1838, 
or  if  (whatever  be  its  date)  it  does  not  contain  an  operative 
residuary  devise,  or  the  sum  charged  (whose  destination  is 

{i)  But  see  Poffe  v.  LeapinffweU,  18  Yes.  468,  remarked  upon  post. 
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in  dispute)  affects  the  property  comprised  in  such  devise,    chapt«b  xu 
of  course  the  question  between  the  heir  and  the  devisee 
of  the  land  may  even  now  arise ;  so  that  the  old  law  still 
deserves  the  undiminished  attention  of  the  student  and 
practitioner. 

It  is  clear  also  that  the  statute  does  not  apply  to  the 
class  of  cases  first  noticed,  in  which  the  gift  of  a  sum  of 
money  charged  upon  land  on  a  contingency,  is  defeated 
by  the  failure  of  the  event,  (whether  it  be  the  decease  of 
the  object  before  a  certain  age,  or  otherwise,)  and  not  by 
lapse. 

The  next  alteration  in  regard  to  lapse  relates  to  devises  i  vict  c.  26, 
in  tail,  as  to  which  s.  32  provides,  *^  That  where  any  per-  Derues  in  ufl 
son  to  whom  any  real  estate  shall  be  devised  for  an  estate  aetiMe  leTret 
tail,  or  an  estate  in  quasi  entail,  shall  die  in  the  lifetime  ^"^^ 
of  the  testator,  leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  shall 
not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the 
testator,  unless  a  contrary  intention  should  appear  in  the 
wiU." 

The  third  and  remaining  alteration  concerns  gifts  to  Sect.  33. 
the  children  or  other  issue  of  the  testator,  as  to  which  tor'i  chud  or 
the  33rd  section  declares,  **  That  where  any  person,  being  latwho leaTw 
a  child  or  other  issue  of  the  testator,  to  whom  any  real  |^' 
or  personal  estate  shall  be  devised  or  bequeathed,  for  any 
estate  or  interest  not  determinable  at  or  before  the  death 
of  such  person,  shall  die  in  the  lifetime  of  the  testator, 
leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect  oa  if  the 
death  of  such  person  had  happened  immediately  after  the 
death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will." 
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Remarks  upon 
1  Vict.  c.  26, 
ss.  32  &  33. 


Whether  same 
issue  must  be 
liviog  at  death 
of  devisee  and 
of  testator. 


Tt  will  be  observed  that  the  words  "  such  issue,"  oc- 
curring in  the  32nd  section,  admit  of  application  either 
to  the  issue  inheritable  under  the  entail,  surviving  the 
deceased  devisee,  or  the  issue  inheritable  under  the  en- 
tail generally,  whether  living  at  the  death  of  the  devisee 
or  not.  According  to  the  latter  construction,  if  there  be 
issue  living  at  the  death  of  the  devisee  or  legatee,  and 
also  issue  living  at  the  death  of  the  testator,  the  requisi- 
tion of  the  statute  is  satisfied,  though  the  same  issue  should 
not  exist  at  both  periods.  Thus,  if  lands  be  devised  to 
A.  in  tail,  who  dies  in  the  testator's  lifetime,  leaving 
an  only  child,  and  such  child  afterwards  die  in  the  tes- 
tator's lifetime,  leaving  issue  who,  or  any  of  whom,  sur- 
vive  the  testator,  the  devise  would,  it  is  conceived,  be 
preserved  from  lapse.  In  the  33rd  section,  however,  there 
is  more  difficulty  in  adopting  a  similar  construction ;  for 
in  this  clause  the  words  '*  such  issue"  would  seem  to 
apply  exclusively  to  the  issue  living  at  the  death  of  the 
devisee  or  legatee ;  and  if  so,  the  result  would  be,  that  in 
the  case  of  a  gift  to  a  child  of  the  testator,  if  it  should  hap- 
pen that  such  child  dies  in  his  lifetime  leaving  is^e,  and 
such  issue  also  dies  leaving  issue  who  survives  the  testa- 
tor, (certainly  rather  a  large  assemblage  of  contingencies 
to  be  crowded  into  the  testator's  lifetime,)  the  existence 
of  the  last-mentioned  issue  would  not  prevent  the  lapse, 
the  issue  surviving  the  testator  not  being  the  same  issue 
as  existed  at  the  death  of  the  legatee.  But  here,  also, 
possibly  a  liberal  construction  would  be  adopted,  by  con- 
sidering the  word  "  issue"  to  be  used  as  nomen  collecti- 
vum,  namely,  as  including  every  generation  of  issue,  and 
not  merely  as  designating  the  particular  individual  or 
individuals  living  at  the  death  of  the  legatee ;  so  that  the 
existence  of  any  person  belonging  to  the  same  line  of  issue 
at  the  death  of  the  testator  would  suffice  to  prevent  the 
lapse;  and  in  favour  of  this  construction  may  be  urged 
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the  desirableness  of  sussimilating  the  effect  of  these  two 
sections  of  the  statute,  from  the  penning  and  juxtaposition 
of  which  it  is  hardly  to  be  supposed  that  any  such  differ- 
ence was  intended.  The  desired  uniformity,  of  course, 
might  be  attained  by  adopting  the  narrow  construction 
of  both  enactments ;  but  to  this  it  is  probable  the  Courts 
would  be  more  disinclined.  Nothing  but  judicial  autho- 
rity can  set  at  rest  either  of  these  questions. 

Of  course  the  application  of  both  the  enactments  in  whether  aisct- 
question  is  excluded  where  the  devise  in  tail  or  the  gift  wi^'^  does 
to  the  testator's  child  or  issue  is  expressly  made  contin-  propert^TpuMs 
gent  on  the  event  of  the  devisee  or  legatee  surviving  the  ^^^   "* 
testator ;  for  in  such  a  case  to  let  in  the  heir  in  tail  under 
the  32nd  section  would  be  something  more  than  substitu- 
tion: it  would  be  to  give  the  property  to  the  heir  in  tail  in 
an  event  upon  which  the  testator  has  not  devised  it  to  the 
ancestor ;  and  in  such  a  case  to  hold  the  child  or  other 
descendant  of  the  testator  to  be  entitled  under  the  33rd 
section,  would  be  in  direct  opposition  to  the  language  of 
the  will.     Nor,  it  is  conceived,  does  the  statute  touch  the 
case  of  a  gift  to  one  of  several  persons  as  joint  tenants ; 
for  as  the  share  of  any  object  dying  in  the  testator's  life- 
time would  survive  to  the  other  or  others,  such  event 
occasions  no  "lapse,"  to  prevent  which  is  the  avowed  ob- 
ject of  both  the  clauses  under  consideration.     The  same 
reasoning  applies  to  a  gift  to  a  fluctuating  class  of  objects 
who  are  not  ascertainable  until  the  death  of  the  testator, 
though  made  tenants  in  common.     Thus,  suppose  a  tes- 
tator to  bequeath  all  his  personal  estate  to  his  children 
simply  in  equal  shares,  it  should  seem  that  the  entire  pro- 
perty would,  as  before  the  statute,  belong  to  the  children 
who  survive  the  testator,  without  regard  to  the  fact  of 
any  child  having,  subsequently  to  the  date  of  his  will, 
died  in  the  testator's  lifetime  leaving  issue  who  survive 
him.     As  gifts  to  the  testator's  children  as  a  class  are  of 
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frequent  occurrence,  their  exclusion  from  this  provision  of 
the  statute  will  greatly  narrow  its  practical  operation. 
Under  sect.  33,       The  reader  will  perceive  that  the  33rd  section  does  not 

188116  01  CnilQ  «•  .  •■•  A  ^  ••!«• 

dying  in  testa-  substitutc  the  surviviug  issuc  for  the  onginal  devisee  or 
notrobrtitated.  legatee ;  but  makes  the  gift  to  the  latter  take  effect,  not- 
withstanding his  decease  in  the  testator's  lifetime,  in  the 
same  manner  aa  if  his  death  had  happened  immediately 
after  that  of  the  testator.  It  is  presumed,  therefore,  that 
the  subject  of  gift  is,  to  all  intents  and  purposes,  consti- 
tuted the  disposable  property  of  the  deceased  devisee  or 
legatee,  and  as  such  must  follow  the  dispositions  of  his 
will,  so  far  as  that  will,  according  to  either  the  new  or 
the  old  law,  by  which  it  may  happen  to  be  regulated,  is 
capable  of  disposing  and  does  dispose  of  after-acquired 
property — a  distinction,  however,  which,  it  will  be  remem- 
bered, applies  only  to  real  estate.  Hence  (/)  occurs  this  ra- 
ther novel  result,  that  it  cannot  be  predicated  of  any  will 
of  a  deceased  person,  whose  parent  or  any  more  remote 
ancestor  is  living,  what  may  be  the  extent  of  property 
which  it  may  eventually  comprise ;  and  no  final  distribu- 
tion can  be  made  pending  this  possibility  of  accession. 

(l)  Though  the  wiU  of  the  original  testator  must  be  under  the  new  law, 
the  win  of  the  dying  chUd  or  descendant-legatee  need  not. 
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I.  General  Doctrine. 

II.  Uncertainty  €U  to  Suliiect  ofDii^ 

position. 
IIL  Uncertainty  as  to  Oljeets  of  Gift. 
TV.  Effect  of  Mistake  in  Locality  or 


Occupan<^  of  Lands,  and  of 
Misnomer  generaXty  as  to  Sub* 
jects  or  Objects, 
V.  What  Words  sufficient  to  create 
a  Trust. 


I. — In  the  construction  of  wills  the  most  unbounded  indulgence 

thewn  to  testa- 

indulgence  has  been  shewn  to  the  ignorance,  unskilfulness,  ton  in  the  con- 

4«r«i«        ftniction  of 

and  negligence  of  testators :  no  degree  of  technical  in-  wUk. 
formality,  or  of  grammatical  or  orthographical  error  (a), 
nor  the  most  perplexing  confusion  in  the  collocation  of 
words  or  sentences,  will  deter  the  judicial  expositor  from 
diligently  entering  upon  the  task  of  eliciting  from  the 
contents  of  the  instrument  the  intention  of  its  author,  the 
faintest  traces  of  which  will  be  sought  out  from  every 
part  of  the  will,  and  the  whole  carefully  weighed  toge- 
ther ;  but  if,  after  every  endeavour,  he  finds  himself  un- 
able, in  regard  to  any  material  fact,  to  penetrate  through 
the  obscurity  in  which  the  testator  has  involved  his  inten- 
tion, the  failure  of  the  intended  disposition  is  the  inevita- 
ble consequence.  Conjecture  is  not  permitted  to  supply 
what  the  testator  has  failed  to  indicate ;  for  as  the  law 
has  provided  a  definite  successor  in  the  absence  of  dispo- 
sition, it  would  be  unjust  to  allow  the  right  of  this  ascer- 

(a)  See  3  Keb.  48,  pi.  23. 
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not  pointed  out  by  the  testator  with  equal  distinctness. 
The  principle  of  construction  here  referred  to  has  found 
expression  in  the  familiar  phrase,  that  the  heir  is  not  to 
be  disinherited  unless  by  express  words  or  necessary  im- 
plication; which,  however,  must  not  be  understood  to 
imply  that  a  greater  degree  of  perspicuity  or  force  of  lan- 
guage is  requisite  to  defeat  the  title  of  the  heir  to  the 
real  estate  of  a  testator,  than  would  suffice  to  exclude  the 
claim  of  the  next  of  kin  as  the  successor  to  the  per- 
sonalty ;  for  though  undoubtedly,  on  some  points,  a  dif- 
ference of  construction  has  obtained  in  regard  to  these 
several  species  of  property,  that  difference  is  ascribable, 
rather  to  the  diversity  in  their  respective  nature  and  qua- 
lities, than  to  any  disparity  of  favour  towards  the  claims 
of  the  heir  and  next  of  kin. 

In  modem  times  instances  of  testamentary  gifts  being 
rendered  void  for  uncertainty  are  of  less  frequent  occur- 
rence than  formerly ;  which  is  owing  probably,  in  part, 
to  the  more  matured  state  of  the  doctrines  regulating  the 
construction  of  wills,  which  have  now  assigned  a  deter- 
minate meaning  to  many  words  and  phrases  once  consi- 
dered vague  and  insensible,  and  in  part  to  the  more  prac- 
tised skill  of  the  Courts  in  applying  these  doctrines. 
Hence  the  student  should  be  cautioned  against  yielding 
implicit  confidence  to  any  early  cases  (^),  in  which  a  gift 
has  been  held  to  be  void  for  uncertainty,  the  principle 
whereof  has  not  been  recognised  in  later  times. 

To  the  validity  of  every  disposition,  as  well  of  personal 
as  of  real  estate,  it  is  requisite  that  there  be  a  definite 
subject  and  object;  and  uncertainty  in  either  of  these 
particulars  is  fatal. 

{b)  Ride  y.  AUricke,  1  Keb.  6D2,  764,  793 ;   Price  v.  JVarreny  Skinn. 
266 ;  S,C.2  Eq.  Ca.  Ab.  357. 
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II» — A  simple  example  of  a  devise  rendered  void  by   ghaptbr  xn. 
tmcertainty  as  to  the  intended  subject-matter  of  disposi-  Uncertainty  m 
tion,  is  afforded  by  the  early  ease  of  B&wman  v.  Mil-  gift.  ^ 
hanke  (c),  where  the  words,  "  I  give  all  to  my  mother,  all  ^^  jJo"i^- 
to  my  mother,"  were  adjudged  insufficient  to  carry  the  °^*«' 
testator's  land  to  his  mother,  as  it  was  wholly  doubtful 
and  uncertain  to  what  the  word  "  all"  referred. 

In  the  more  recent  case  of  Mohun  v.  Mohun{d\  the  will 
consisted  merely  of  these  words:  "I  leave  and  bequeath 
to  all  my  grandchildren,  and  share  and  share  alike."  By 
a  codicil  the  testator  appointed  certain  persons  to  be 
trustees  for  his  grandchildren  and  nieces:  Sir  Thomas 
Plumer,  M.  R.,  held  that  this  was  too  uncertain  to  create 
a  devise.  It  had  been  contended,  he  said,  that  the 
whole  difficulty  would  be  removed  by  the  transposition 
of  the  word  "  all,"  which,  in  its  present  situation,  was 
without  effect,  the  word  "  grandchildren"  including  all 
who  correspond  to  that  description ;  but  his  Honor  ob- 
served, that  there  was  uncertainty  both  in  the  subject 
and  object  of  the  bequest,  and  the  Court  could  not  trans- 
pose words  for  the  purpose  of  giving  a  meaning  to  instru- 
ments that  had  none. 

To  authorize  the  transposition  of  words,  it  is  clearly  Remark  as  to 
not  enough  (as  hereafter  shewn)  that  they  are  inoperative  SrSwSa!  ^^ 
in  their  actual  position :  they  must  be  inconsistent  with 
the  context.     In  the  case  just  stated  the  word  "  all," 


(<?)  1  Lev.  130 ;  Sid.  191 ;  Raym. 
97,  S,  C.  But  in  another  early  case, 
( Taylor  y.  Webb,  Styles,  301,  307, 
319 ;  S.  C.  nom.  Marrei  v.  Sly,  2 
Sid.  76,)  the  words,  "•  I  make  my 
consin,  Giles  Bridges,  my  sole  heir, 
and  my  executor,"  were  held  to 
constitute  the  cousin  devisee  in  fee 
of  the  testator's  lands ;  it  being  ob- 
served that  the  testator  not  only 


made  him  his  heir,  but  his  executor 
also ;  and  if  he  should  not  have  the 
lands,  the  word  ^^  heir"  was  nuga- 
tory, for,  by  being  executor  only, 
he  should  have  the  goods.  The 
word  "  heir"  was  said  to  imply  two 
things:  first,  that  he  should  have 
the  lands ;  secondly,  that  he  should 
have  them  in  fee-simple. 
{d)  1  Swans.  201. 
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though  silent  where  the  testator  had  placed  it,  wafi  not 
repugnant ;  and  it  is  observable  that  the  transposition  of 
the  word  "  all,"  even  if  justifiable,  would  not,  according 
to  the  case  of  Bowman  v.  Milhankef  have  supplied  a  defi- 
nite subject  of  disposition. 

Giftofaninde-       Where  the  intended  subject-matter  of  disposition  con- 
finite  part. 

sists  of  an  indefinite  part  or  quantity,  the  gift  necessarily 
fails  for  uncertainty.    On  this  principle,  a  bequest  of  "  some 
of  the  best  of  my  linen,"  has  been  held  to  be  void  {e). 
Uncertainty  aa        An  instance  of  this  spccics  of  uncertainty  occurred  in 

to  the  share  the  ,         .  . 

dcYiaeeiato      a  modcm  casc  which  underwent  much   discussion  (/). 

take. 

The  testator  devised  lands  to  his  daughter,  Ann  Henry, 
for  life,  with  remainder  to  her  first  and  other  sons  in 
tail  male,  remainder  to  his  other  daughter  Frances.  The 
devise  to  Ann  was  upon  condition  that  she  married  a  man 
possessed  of  a  property  at  least  equal  to,  if  not  greater 
than  the  one  he  left  her.  The  testator  then  proceeded  as 
follows:  **  And  if  she  marries  a  man  with  less  property 
than  that,  in  that  case  I  leave  her  only  as  much  of  mine 
as  shall  be  equal  to  the  property  of  the  man  she  marries ; 
and  all  the  remainder  of  my  property  shall  immediately 
pass  over,  and  be  given  up  to  my  second  daughter  Frances 
Henry,  to  whom  in  that  case  I  bequeath  it."  It  was 
held  by  the  House  of  Lords,  that  the  devise  over  was 
void  for  uncertainty,  as  the  specific  portion  or  share  so 
given  over  did  not  appear  in  the  will  itself.  On  deliver- 
In  what  the  nn-  ing  the  Opinion  of  the  Judges,  Gibbs^  C.  J.,  said,  "The 

certainty  con*  . 

■wtB.  will  gives  over  an  uncertain  part,  not  specifying  the  lands 

if  to  be  held  in  severalty;  or,  if  this  should  be  considered 
as  an  undivided  portion  in  the  whole,  it  cannot  be  disco- 
vered from  the  will  what  that  portion  is.     It  has  hardly 


(«)  Peek  v.  Hdli^,  2  p.  W.  387.     2  Boll.  Rep.  425 ;  Hoffimaa  y.  Htmr 
(/)  Janei  d.  Hmry  v.  ffancodk^     k^^  3  My.  &  K.  376,  post. 
4  Dow,  145.   See  CKtbon  v.  Harmer^ 
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been  contended,  that  any  thing  was  given  over  in  sever-  chaptbr  xn. 
alty ;  but  it  was  contended,  with  more  colour,  that  the 
person  to  take  the  excess,  beyond  the  husband's  property, 
would  be  tenant  in  common  with  Ann,  of  a  moiety  or 
some  other  given  share.  It  is  impossible  to  put  the  case 
upon  any  other  ground  than  this:  A  portion  is  given  over, 
and  it  cannot  be  a  portion  to  be  held  in  severalty.  The 
only  way  then  is,  that  the  person  to  take  the  excess  shall 
have  some  undivided  portion  of  the  whole;  and  if  the  de- 
vise defines  what  that  interest  is,  it  will  be  sufficient  to 
give  its  objects  the  benefit  of  it.  But  we  think  that  the 
devise  does  not  define  any  specific  interest  which  the  ob- 
ject of  it  can  take.  The  only  ground  upon  which  this 
can  be  contended  to  be  a  tenancy  in  common,  which  sup- 
poses some  specific  share,  is,  that  it  may  be  left  to  a  jury 
to  decide  according  to  the  values.  The  inconvenience 
and  confusion  which  would  result  from  this  is  obvious: 
dififerent  juries  would  set  different  values  on. the  respective 
properties  of  the  husband  and  wife;  and  the  valuation 
must  be  made  too  at  the  period  of  the  marriage,  and  at 
any  distance  of  time  a  juiy  might  be  called  upon  to  say 
what  was  the  value  of  the  property.  It  would  not  only 
be  difficult,  but  in  some  cases  impossible,  to  ascertain  the 
value  in  this  way.  Our  opinion,  however,  does  not  rest  UoieM  the  ipe- 
on  the  inconvenience  and  confusion,  but  on  the  pnnciple  share  u  dis- 
of  law,  that  such  a  devise  is  not  sufficient  to  create  a  out,  /cmM  not 

.  •  xi»  'i  'x  X  "L  i.i_      sufficient  to 

tenancy  m  common.  If  it  were  so,  it  must  be  upon  the  create  atenancy 
marriage  of  Ann ;  and  all  the  consequences  of  a  tenancy  ^  ®®"^®'^ 
in  common  must  then  have  taken  place."  "  They  must 
have  been  capable  of  being  separately  sued  in  all  real 
actions,  and  in  actions  of  ejectment,  a  modem  proceeding 
which  has  come  in  the  place  of  real  actions.  Now,  in 
every  real  action,  though  we  do  not  know  from  the  writ, 
it  must  appear  in  the  declaration  what  is  the  specific  in- 
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precise  interest  is;  but  here  there  is  no  such  thing.  At 
the  time  of  Ann's  marriage  it  could  not  be  collected  from 
the  will  what  the  specific  interest  was.  If  they  were  in 
the  situation  of  tenants  in  common,  see  how  they  could 
answer:  A  creditor,  who  has  a  demand  against  one  of 
them,  institutes  his  suit,  and  proceeds  to  get  the  lands  by 
elegit  He  has  judgment  for  a  moiety  of  the  share,  and 
the  sheriff  is  directed  to  deliver  a  moiety.  But  the  share 
must  appear  in  order  to  enable  the  sheriff  to  deliver  the 
moiety;  and  no  case  has  ever  occurred,  where  the  diffi- 
culty has  been  cast  on  the  sheriff  to  ascertain  the  share. 
And  there  is  no  instance  of  a  tenancy  in  common,  where 
the  extent  of  the  interest  could  not  be  ascertained  from 
the  instrument  creating  it.  This  diflBiculty  too  presents 
itself:  Tenants  in  common  have  each  a  right  to  a  writ  of 
partition.  The  writ  does  not  state  the  share,  but  in  the 
declaration  the  precise  interest  is  stated." 
Gift  of  part  of  But  {g)  whcrc  the  gift  comprises  a  definite  portion  of  a 
tity  not  uncerl  larger  quantity,  it  is  not  rendered  nugatory  by  the  omis- 
Tiflee  is  entitled  siou  of  the  tcstator  to  poiut  out  the  specific  part  which  is 

to  form  such  portion,  the  devisee  or  legatee  being  in  such 
case  entitled  to  select;  by  which  means  the  subject  of  the 
gift  is  reducible  to  certainty;  and  id  certum  est  quod 
certum  reddi  potest  is  a  settled  rule  in  the  construction 
of  wills.  Thus,  if  a  man  devise  two  acres  out  of  four 
acres  that  lie  together,  it  is  said  that  this  is  a  good 
devise,  and  the  devisee  shall  elect  (A). 

So,  if  a  testator  devise  a  messuage,  and  ten  acres  of 
land  surrounding  it,  part  of  a  larger  number  of  acres,  the 
choice  of  such  ten  acres  is  in  the  devisee  {i). 

{g)  Peck  V.  HaU^y  2  P.  W.  387.      48,  pi.  11. 

{h)   Grace  MarshaWe  case,  Dy,         (t)  See  Hobson  t.  £lacibum,  1 
281,  a.  n. ;  S.C.S  Vin.  Abr.  Copyh.      My.  &  K.  674. 
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But,  if  a  testaf  or  having  two  closes  called  Whiteacre,  chaptb*  xu. 
devises  (not  one  of  his  closes,  but)  his  dose  called  White- 
acre,  this   does  not   entitle  the   devisee  to  take  either 
of  the  closes  at  his  pleasure,  but  the  uncertainty  as  to 
which  is  intended,  renders  the  devise  void  (k). 

Here,  it  may  be  ob  erved,  that,  in  numerous  instances.  Gift  of  what 

,  ihall  remam  or 

a  devise  or  bequest  of  what  shall  remain  or  be  left  at  the  be  left. 
deceaae  of  the  prior  devisee  or  legatee,  has  been  held  to 
be  void  for  uncertainty  (/).  Some  of  these  cases  certainly 
had  special  circumstances,  and  the  indefiniteness  seems 
not  to  have  been  invariably  considered  to  be  such  as  to 
invalidate  the  gift  (m).  At  all  events,  the  expression  is 
susceptible  of  explanation,  where  the  property,  or  part  of 
it,  consists  of  household  furniture,  or  other  articles  of  a 
perishable  nature,  by  considering  these  words  as  referring 
to  the  expected  diminution  of  the  property  by  the  use 
and  wear  of  the  first  taker.  Such,  it  is  clear,  would 
be  the  construction,  if  the  property  (whatever  were  its 
nature)  were  given  to  the  first  taker  expressly  for  life ; 
indeed,  there  is  not,  it  is  believed,  any  case  in  which  such 
expressions  have  been  held  to  render  the  gift  void,  where 
the  prior  interest  was  expressly  limited  in  such  terms ; 
and  the  case  of  Cooper  v.  WiUtafns{n)  is  an  authority 
against  such  a  construction. 

So,  in  the  recent  case  of  Gibbs  v.  Tait  (o),  where  a  tes-» 
tator  bequeathed  a  residue  to  A.  for  life,  and  after  her 
decease  or  marriage,  he  gave  whai  should  be  remaining  of 

{k)  Eichardson  v.  JFaUon,  4  B.  Yes.  7 ;   JVilton  v.  Mo^r^  11  Yes. 

&  Adol.  798.   But  parol  evidence  U  205 ;  Bull  y.  Kingikm^  1  Mer.  814 ; 

admissible,  to  remore  such  an  am-  Eade  v.  Bade,  6  Madd.  118. 

biguity.  (Vide  next  chapter.)  (w)  Duhamel  v.  Ardmn,  2  Yes. 

(I)  Bland  y.  Bland,  2  Cox,  309  ;  sen.  162 ;  Hands  v.  Hands,  1  Dum» 

Wynne  y.  Hawkins,  1  Bro.  C.  C^  &  East,  437,  n. 

179;  Spronge  y.  Barnard,  2  Bro.  (n)  Pre.  Ch.  71,  pi.  64. 

C.  C.  685 ;  Pushman  y.  FiUUer,  3  \o)  8  Sim.  132. 

VOL.  I.  Y 
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zii.  siich  residuaty  monies  to  other  persoDB,  no  objection  seems 
to  have  been  advanced  to  the  validity  of  the  gift  on  the 
ground  of  uncertainty. 

And  if  the  gift  of  what  shaU  6e  leji  is  preceded  by  a 
power  of  disposition  or  appropriation  reserved  to  the 
prior  legatee  in  favour  of  particular  objects,  the  expression 
evidently  points  at  that  portion  of  the  property  which 
shall  be  unappointed  or  unappropriated  under  the  power. 

As  in  the  case  of  Surman  v.  Surman  {p)^  where  a  tes- 
tator bequeathed  his  personal  estate  to  his  wife  for  life 
or  widowhood,  with  a  power  to  her  to  apply  the  same  to 
her  own  benefit  and  the  maintenance  of  A.  and  B.  during 
minority;  and  at  her  decease  or  second  marriage,  he  gave 
the  same,  or  so  muck  as  should  then  remain^  to  certain 
persons;  this  waa  held  to.  be  a  good  bequest  of  the  per* 
Bonal  estate  unapplied  to  the  prescribed  purposes^ 


Unoniain^  «       III.  Uncertainty  in  regard  to  the  (Ajeds  of  gift,  arises 
gift.  ^  either  from  the  testator  having  described  such  objects  by  a 

term  of  vague  and  unascertained  signification,  or,  from  his 
having  specified  a  definite  class  or  number  of  persona,  but 
having  shewn  that  all  are  not  to  take,  and  then  left  it  in 
doubt  which  of  them  he  intended  to  select  as  the  object 
or  objects  of  his  bounty.  Examples  of  both  kinds  will 
be  found  in  the  sequel.  It  has  been  often  laid  down  that 
if  a  devise  be  to  one  of  the  sons  of  J.  S.,  (he  having  several 
sons  {q)y)  the  devise  is  void  for  uncertainty,  and  cannot  be 

(/>)  5  Madd.  123.  the  will,  the  terms  of  which  suppose 

{q)  But  if  the  uncertainty  arises  the  existence  of  more  than  one  son, 

from  this  extrinsic  fact,  it  would  he  and  moreover  shew  that  the  tes- 

remorahle  hy  parol  evidence.   (Vide  tator  had  not  determined  which  of 

next  chapter.)    The  uncertainty  in  them  to  make  the  object  of  his 

such  case,  however,  would  seem  ra-  bounty, 
ther  to  be  apparent  on  the  £Ebce  of 
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made  good  (r).     And  if  a  man  devise  to  twenty  of  the  chap«e  xh. 
poorest  of  his  kindred,  this  is  void  for  the  uncertainty 
who  may  be  adjudged  the  poorest  (s). 

Again,  where  one  (/)  having  three  sons,  J.,  E.,  and  W., 
and  lands  in  three  counties,  devised  the  lands  in  A.  to  J., 
the  lands  in  B.  to  £^  and  the  lands  in  C.  to  W. ;  and 
added,  that  if  any  of  his  said  sons  died,  then  the  one  of 
them  to  be  heir  unto  the  other*  A.,  the  eldest  son,  having 
died,  the  land  devised  to  him  was  claimed  by  the  other 
two ;  but  the  Court  (the  Chief  Justice  doubting)  decided 
that  nothing  passed  by  the  clause  in  question,  as  it  was 
not  certain  what  issue  should  have  it.  Some  stress  was 
laid  on  the  &ct  that  the  original  devise  conferred  only  an 
estate  for  life. 

On  the  other  hand,  where  (u)  the  testator  devised  to 
his  eldest  son  Blackacre,  to  his  second  son  Whiteacre, 
and  to  his  third  son  Greenacre,  in  tail ;  and  further  willed 
that,  in  case  any  of  his  said  sons  should  die  without  issue, 
the  survivor  to  be  each  other^s  heir.  The  eldest  son  died 
without  issue ;  and  the  question  was,  whether  one  or  both 
the  surviving  brothers  should  have  Blackacre  ?  And  the 
Court,  on  the  first  hearing  of  the  case,  was  in  great  doubt; 
but  it  was  afterwards  holden  that  the  surviving  brothers 
were  joint  tenants ;  and,  although  the  word  "  survivor" 
waa  in  the  singular  number,  yet,  in  sense,  upon  the  whole 
matter  it  should  be  taken  and  construed  as  for  the  plural 
number :  (survivor  should  be  each  other's  heir)  i.  e.  each 
survivor,  i.  e.  all  the  survivors. 

(r)  See  Strode  v.  Lady  Faliland^  Jac.    263 ;     vide    also    Pollexfen, 

d  Ch.  Rep.  183 ;  2  Vem.  624,  625 ;  482 ;  HiU  and  Baief^s  ease,  cited  1 

Sir  T.  Raym.  82, 8.  €,  Bulst.  63 ;  and  vide  SaviUe,  92,  93. 

{%)  JVeU^s  ease,  1  RoU.  Ab.  609,  (u)  Hambledon  v.  Hambledon,  1 

(D)  1 ;  et  vid.  Serope^s  coHy  infra.  Leon,  262 ;   SaviUe,  92,  93 ;  Cro. 

(t)  Wood  V.  IngersoU,  1  Bulst,  Eliz.  163 ;    Owen,  25.     See   also 

61 ;   8.  C>  but  ill  reported,  Cro.  B^ok,  title  Devise,  pi.  38. 

y2 
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CHAPTER  XII. 


An  instance  of  a  bequest  held  void  for  uncertainty  on 
account  of  the  vague  use  of  the  word  "  survivors"  occurs 
in  a  recent  case  (i?),  where  the  words  were,  *'  I  give  to 
my  executors  the  sum  of  £1000  upon  trust  to  be  invested 
in  the  funds  of  the  Bank  of  England,  during  the  lives  of 
the  survivors  or  survivor^  for  the  widows  of  John  Sayce 
and  Thomas  Draper,  to  be  divided  between  them,  share 
and  share  alike."  It  was  contended  for  the  two  legatees 
that  the  words  "  survivors  or  survivor"  applied  to  the 
executors,  and  did  not  affect  the  gift  to  the  widows,  who, 
therefore,  were  absolutely  entitled;  but  Sir  J.  Leach^ 
M.  R.,  observed  that  it  was  impossible  to  put  any  rational 
construction  upon  the  bequest,  which,  therefore,  waa  void 
for  uncertainty. 

Uncertainty  is  sometimes  produced  by  the  mention  of 
several  objects  alternatively,  as  in  the  case  of  a  gift  to  A. 
or  B.  {w). 

In  the  early  case  of  Bed  v.  Wt/man  (.r),  where  a  ques- 
tion arose  on  these  words,  viz.  "  I  give  and  bequeath  one 
To  "heinmaie  half  of  my  lauds  to  my  wife,  and,  after  her  death,  I  give 
2Sror1«t  of  all  my  lands  to  the  heirs  males  of  mj  of  my  sons  or  next 

of  kin;"  it  was  contended  that  the  words  "  heirs  males 
of  any"  of  his  sons  were  words  certain  enough  to  create 
an  estate,  for  it  was  all  one  as  if  he  had  said,  ^^  to  the 
heirs  males  of  all  his  sons,  if  they  have  heirs  males,  or  to 


Gift  to  sereral 
alternatiTely. 


kin. 


(v)  HdffiMin  v.  Hankty^  3  My.  & 
K.  376.  Although  the  similarit j  of 
expression  seemed,  in  some  degree, 
to  coimect  this  with  the  preceding 
case,  yet  it  rather  helongs  to  the 
class  of  cases  in  which  hequestshave 
been  held  to  be  void  on  account  of 
the  uncertainty  as  to  the  extent  of 
interest  the  gift  was  intended  to 
comprise. 

(tr)  In  the  case  of  a  fp&,  to  sere- 


ral  persons  altematively,  there  is  a 
fatal  uncertidnty  unless  the  secondly 
named  person  can  be  considered  aa 
intended  to  be  substituted  for  the 
first  in  some  event,  or  unless  the 
word  '^  or"  can  be  changed  into 
^'  and,"  which  has  been  often  vexata 
quiestio.  (See  Chap,  xvi.) 

(x)  Styles^  240 ;  2  Danvers,  614, 
pi.  4. 
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those  who  have  heirs  males  {y)  ;*'  and  the  words,  "  or  to  chaptrii.  xw. 

the  next  of  kin,"  were  also  certain  enough,  being  joined 

with  the  preceding  words,  and  should  be  meant  to  the 

next  of  kin  and  their  heirs  males,  if  his  sons  had  no  heirs 

males;  for  in  a  will,  if  there  be  words  to  express  the 

meaning  of  a  testator,  it  is  suflScient,  though  the  words 

be  not  apt.     On  the  other  side,  it  was  argued  that  this 

devise  was  void;   for  it  appeared  not  what  heir  male 

should  have  the  land,  whether  the  heir  male  of  his  son, 

or  the  heir  male  of  his  next  of  kin,  for  the  words  were 

disjunctive ;  and  the  Court  seems  to  have  inclined  to  this 

opinion,  but  how  the  case  was  ultimately  disposed  of  does 

not  appear. 

So  in  the  case  of  Lowndes  v.  Stone  {z\  where  a  testator,  To  "  next  of 
by  an  unattested  will,  gave  the  remainder  of  his  estate  uw." 
to  his  next  of  kin  or  heir  at  law.  The  personalty  was 
claimed  by  the  next  of  kin  and  the  heir  respectively ;  the 
latter  contending  that  the  testator  used  the  term  ^^  heir 
at  law"  as  explanatory  of  the  former  expression,  meaning 
**  such  next  of  kin  as  shall  be  my  heir  at  law."  Lord 
Loughborough: — "  You  have  a  fair  retort  upon  each  other. 
On  the  one  side,  it  is  contended  that  ^  next  of  kin'  means 
^heir  at  law;'  on  the  other,  that  ^heir  at  law'  means 
^  next  of  kin.'  It  must  be  distributed  according  to  the 
statute." 

Again,  in  Waite  v.  Tempter  (a),  where  a  testator,  re-  To  a.  "  or  his 
sident  in  India,  bequeathed  a  share  of  his  personalty  to  ton/admmii* 
A.,  "  who  resided  at  L.  when  I  left  England,  or  to  his  rigm"'  ^^ "' 
heirs,  executors,  administrators,  or  assigns  for  ever;"  Sir 

(y)  Such,  it  is  probable,  would  flons,  or  such  other  persons  as  may 

now  be  held  to  be  the  construction  happen  to  be  my  next  of  kin.'' 
of  this  devise.    The  other  question,  {z)  4  Yes.  649.    And  see  7  Sim« 

on  the  words  **  sons  or  next  of  kin/'  369. 

is  more  difficult.     Probably  they         (o)  2  Sim.  624.    See  also  Si<mc 

would  be  construed  as  meaning  ^'my  r.  Evans,  2  Atk.  86, 


ff 
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cHAPTKK  XII.  L.  ShadweU^  V.  C,  held  that  A.,  having  died  in  the  testa- 

tor's  lifetime,  the  legacy  failed,  his  Honor  being  of  opinion 

that  the  additional  words  were  too  uncertain  to  create  a 

substitutional  gift. 

Reference  to         Uncertainty  sometimes  arises  from  property  being  de- 

estates,  there     viscd  to  the  Same  uses  as  the  testator's  other  estates,  of 

^emgmore       ^^ich  there  are  several,  that  are   devised  to  different 

uses  (b).  It  may  also  be  occasioned  by  the  testator's  ap- 
parent misapprehension  of  the  law  regulating  the  devolu- 
tion of  property ;  as  in  the  case  of  Thomas  v.  Thomas  {c\ 
where  a  testator,  after  charging  his  real  and  personal 
estate  with  the  payment  of  his  debts,  and  giving  it  to  his 
wife  during  widowhood,  after  her  decease  or  marriage 
willed  that  all  his  real  and  personal  estate  ^*  be  divided 
according  to  the  Staiute  of  Distributions  in  thai  case  made 
and  provided  r  and  it  was  held  that  the  real  estate  did 
not  pass  to  the  next  of  kin  under  this  clause,  the  Court 
thinking  it  not  clear  that  the  testator  intended  the  real 
estate  to  be  distributed  according  to  the  Statute  of  Dis- 
tributions regarding  personalty,  but  that  he  must  have 
referred  to  some  statute  which  he  supposed  applied  to 
real  estate. 

Id  certum  est  quod  certum  reddi  potest,  is  a  rule  no 

less  applicable  to  the  objects  than  (as  we  have  seen)  it  is 

No  objection     to  the  svbjects  of  disposition;  and,  therefore,  it  is  no  objec- 

to  bo  9806118111.  tion  to  a  gift  that  it  is  so  framed  as  to  make  the  objects 

actof  testator,    dependent  upon  some  extrinsic  circumstance,  though  it 

be  an  act  performed,  or  even  to  be  performed,  by  the  tes- 
tator himself  in  his  lifetime.  As  in  the  case  of  Stubbs 
V.  Sargon  (rf),  where  a  testatrix  directed  her  trustees  to 
dispose  of  and  divide  the  proceeds  of  certain  property 
unto  and  amongst  her  partners,  who  should  be  in  copart- 

{h)  LetUe  V.  Duke  o/DevonsMre,  2  Bro.  C.  C.  187. 
(c)  3  Bam.  &  C.  823.  (d)  2  Kee.  258. 
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nership  with  her  at  the  time  of  her  decease,  or  to  whom  chaptmi  xn. 
she  might  have  disposed  of  her  said  business,  in  snch 
shares  and  proportions  as  her  said  trustees  should  think 
fit  and  deem  advisable.  It  was  objected  that  the  gift 
was  Toid  for  uncertainty ;  but  it  appearing  that  the  tes^ 
tatrix  was,  at  the  date  of  her  will,  in  partnership  with 
certain  persons,  to  some  of  whom,  conjunctively  with 
another  person,  she,  on  the  dissolution  of  such  partner- 
ship, disposed  of  her  business,  Lord  Langdale^  M.  R., 
held  that  these  latter  persons  were  those  among  whom 
the  trustees  were  to  divide  the  property  in  such  shares  as 
they  might  deem  advisable. 

In  many  cases  devises  to  several  persons  successively  Gift  to  lereni 
have  been  contended  to  be  void  on  account  of  the  uncer-  '™^***"^  ^'  * 
tainty  respecting  the  order  in  which  the  objects  are  to 
take  {e).  Where  the  devise  is  to  several  specified  indivi- 
duals in  succession,  the  obvious  rule  is,  to  hold  them  to 
be  entitled  in  the  order  in  which  their  names  occur.  If 
it  be  to  a  class  of  persons,  (constituted  such  in  virtue  of 
birth  (/),)  as  to  children,  sons,  or  brothers  (^),  then  priority 
according  to  seniority  of  age  may  be  presumed  to  be  in« 
tended.  And  the  circumstance  of  a  condition  being  im- 
posed on  the  devisees  has  been  held  not  to  vary  the  order 
in  which  they  are  successively  entitled. 

Thus,  where  a  testator  devised  to  A.  and  his  brothers 
successively,  but  not  to  be  entered  on  or  enjoyed  until  one 
month  after  their  marriages,  it  was  held  that  the  devise 
WM  not  (as  contended)  void  for  uncertainty ;  for  as  the 

(«)  See  an  instance  of  a  limita^  mte  in  order  to  exclude  from  the 

tion  in  a  deed  held  to  be  void  on  position  in  the  text  gifts  to  some 

account  of  uncertainty  of  this  na-  other  classes,  such  as  executors  ;  as 

ture,   Windamore  v.  Uobard^  Hob.  to  which  vide  ante,  p.  296> 
313.  {g)  Ongl^y.  PMUy  2  Ld.  Raym, 

(/)  This  qualification,  though  it  1312 ;   ^  (7.  2  £q.  Ca.  Ab.  358^ 

may  sound  strangely,  seems  requi-  pi.  8. 
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cHAPTiR  XII,  testator  named  A.  first,  who  was  the  eldest  son,  the  word 

"  successively"  implied  that  the  estate  was  to  go  to  his 
next  brother  after  him ;  and  the  Court  agreed  that  the 
clause  about  marriage  made  no  alteration  in  the  expo- 
sition of  the  will,  but  only  added  a  restriction  to  the 
devise,  which  before  was  general ;  and,  therefore,  if  the 
second  son  had  married  before  the  eldest,  yet  he  could 
jiot  have  taken. 
Conrtniction  of  In  the  rcccut  case  of  Prestwidge  v.  GrooTnhridge  (A),  the 
wiS.  Court  was  called  upon  to  put  a  construction  upon  some 

very  blind  words,  which,  had  the  case  occurred  a  century 
ago,  would  probably  have  been  held  to  be  too  uncertain 
to  create  a  gift.  The  testatrix  directed  the  interest  of 
her  residuary  estate  to  be  applied  in  defraying  the  ex- 
penses of  the  education  of  her  nephews,  George  and 
Charles,  and  the  principal  to  be  applied  either  in  binding 
them  apprentices  at  the  age  of  fourteen,  or  to  be  reserved 
till  they  attained  twenty-one,  to  commence  business^  and 
added,  "  In  the  event  of  the  elder  boys  George  and 
Charles  (both  or  either  of  them)  being  settled  before 
this  will  comes  in  force,  I  provide  thai  the  newt  bey 
{James  or  Henry)  have  the  benefity  and  so  on^  Geoige 
and  Charles  survived  the  testatrix,  but  died  under 
twenty-one.  The  residue  was  claimed  by  James,  as 
being,  in  the  event  which  had  happened,  solely  entitled. 
Henry  claimed  to  participate ;  and  the  next  of  kin  also 
put  in  a  claim  to  the  residue  as  undisposed  of.  Sir  Z, 
Shadwelly  V.  C,  held  James  and  Henry  to  be  entitled. 
The  intention  of  the  testatrix,  he  considered,  was  to  make 
a,  provision  out  of  the  fund  for  two  of  her  brother's  sons ; 
and  if  the  provision  feiiled  as  to  either  George  or  Charles, 
that  James  should  be  supported  out  of  it ;  and  if  it  failed 
as  to  both,  Henry  also  should  be  supported  out  of  it. 

(A)  6  Sim.  171. 
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IV. — It  is  clearly  not  essential  to  the  validity  of  a  chapt«r  xh. 

devise  that  all  the  particulars  which  the  testator  has  ^'i^iSi^^f 

included  in  his  description  of  the  subject  or  object  of  gift  JJ^**^'"^*^'^ 

should  be  accurate.     There  need  only  be  enough  of  cor-  n«^  not  be 

^  correct* 

respondence  to  afford  the  means  of  identifying  both« 
Thus,  the  devise  of  a  house  or  field,  described  by  name, 
is  not  rendered  uncertain  by  its  being  mentioned  to  be  in 
the  occupation  of  a  person  who  is  not  the  occupier ;  for 
as  the  property  was  adequately  described  in  the  first 
instance,  this  erroneous  and  unnecessary  addition  does 
not  vitiate  the  devise  (i).  And  even  if  it  should  turn  out 
that  part  only  of  the  house  or  field  so  named  was  in  the 
occupation  of  the  person  designated  by  the  testator  as 
the  occupant,  the  whole  nevertheless  would  pass  {k). 

A  reference  to  occupancy  often  comes  in  aid  of  a  defect  MUtakc  in  lo- 

^        -^  ^  .1.  ciJity  of  land*. 

or  error  in  the  locality,  and  vice  versa.  Thus,  a  devise  of 
"  my  lands  at  Bramstead,  in  the  county  of  Surrey,  in  the 
occupation  of  John  Ashley,"  has  been  held  to  pass  lands 
in  the  occupation  of  John  Ashley,  at  Bramstead,  in  the 
county  of  Hants  (l).  Even  without  the  reference  to  the 
occupancy,  however,  in  this  instance  the  description  would 
have  been  sufiicient,  for  the  misnomer  of  the  county  in 
which  a  parish  is  situate  produces  no  uncertainty,  unless 
the  testator  should  happen  to  have  property  answering  to 
the  description  in  a  parish  of  that  name  in  more  than  one 
county  (m). 

It  has  even  been  held  that  a  devise  of  houses  and 
lands  lying  in  the  parish  of  Billing,  and  in  a  street  called 
Brooks-street,   is  a  good  devise   of   lands  in   Billing- 

(0  BlagueY.  Gold,  Cro.  Car.  447,  (/)  Hastead y.JSeark,  1  Ld.IlayiEi. 

473;    Thompson  v.   Tofuon,   An<L  728. 

188 ;  S.C.2  Leon,  120.  (m)  See  Oteens  v.  Bean,  Finch, 

(k)  Qhamiwlainc  v.  Turner,  Cro.  096 ;  Brown  t.  Langl^,  2  £<£.  Ca. 

Car.  129.  Ab.  416,  pi.  14. 
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Leasehold  will 
pass  as  **  free- 
hold." 


CHAPTER  XII.  street,   the  testator  having  no   lands   in  the  parish  of 

Billing  (o). 

So  it  is  clear  that  a  leasehold  estate  will  pass  under 
the  description  of  freehold,  where  the  reference  to  its 
name  or  local  situation,  and  the  fact  of  the  testator 
having  no  freehold  estate  answering  thereto,  leave  no 
doubt  of  the  identity  (p),  and  vice  versa  (g). 

It    has  been  adjudged,  too,  that  under  a   devise  of 

buildings  in  a  specified  street,  houses  situate  in  a  lane 

contiguous  to  that  street  pass,  for  want  of  a  subject  more 

nearly  answering  to  the  description  (r). 

In  description        The  Same  principles  of  construction  of  course  apply  to 

particuLre  need  objccts  of  gift.   It  is  Sufficient,  therefore,  that  the  devisee  or 

e  correct,    j^gg^^^^  jg  g^  designated  as  to  be  distinguished  from  every 

other  person,  and  the  inaptitude  of  some  of  the  particulars 
introduced  into  the  testator's  description  is  immaterial ; 
and  this  whether  the  object  of  the  gift  be  a  corporation  or 
an  individual.  Thus,  a  devise  "  to  the  mayor,  jurats,  and 
town-council  of  the  ancient  town  of  Rye,"  has  been  held 
to  be  good,  though  they  were  incorporated  by  the  name 
of  "  the  mayor,  jurats,  and  commonalty  (5)."  A  bequest 
"  to  the  fellows  and  demies  of  Magdalen  College,  Oxford," 
however,  has  been  decided  not  adequately  to  designate 
Magdalen  College,  whose  corporate  name  or  style  is, 


Misnomer  of 
corporations. 


(0)  Brownl.  131 ;  S.C.  8  Vin.  Ab. 

277,  pi.  7. 

(p)  Doed.  Wiliitu  Y,  JSTem^Sy  9 
East,  366. 

(q)  Dc^  V.  Trig,  1  P.  W.  286, 
post ;  Doe  d.  Dunning  v.  Lord  Cran- 
ttoum.  Rolls,  T.  T.  1840 ;  reported 

4  Jur.  689. 

(r)  Doe  d.  Humphreys  ▼.  Boberts, 

5  B.  &  Aid.  407,  post.   But  observe 
that  these  cases  were  before  the  re? 


cent  act,  the  effect  of  which  on  such 
questions  of  construction  is  remark- 
ed upon  post.  Chap.  xiii. 

(s)  AUomey-Oeneral  y.  (hrport^ 
turn  ofByey  1  J.  B.  Mooie,  267 ;  S.  (7. 
7  Taunt.  646.  See  also  Fitz.  Dev. 
27 ;  Dalison,  78,  s.  8 ;  10  Rep.  67 ; 
Foster  v.  WaUeTy  Cro.  Eli«.  106 ; 
8.  (7.  2  Leon,  166.  But  as  to  gifts 
to  ooipoFotiona  Tide  aate^  67. 
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"  The    president   and    scholars    of    St.    Mary   Magda-  chaptbb  xn. 
lenity 

So  where(w)  the  devise  being  to  WiUiam  Pitcaime^  eldest  Misnomer  of 
son  of  Charles  Pitcaime^  it  was  insisted  that  the  eldest 
son  had  no  title,  because  his  name  was  not  William,  but 
Andrew ;  nevertheless  the  Court  was  of  opinion  that  the 
words  were  sufficient  to  point  him  out  with  certainty. 

So  Up)  under  a  bequest  to  "  John  and  Benedict,  sons  of  Ja«ne«  entitled 

under  gift  to 

John  Sweet,"  a  son  named  James  (there  being  no  John)  John. 
was  held  to  be  entitled.     It  was  proved,  too,  that  the 
testator  used  to  caU  him  Jackey ;  but  Lord  Hardmcke 
appears  to  have  thought  this  evidence  unnecessary  to 
establish  his  title. 

Again,  where  (^)  a  testator  gave  an  annuity  to  his  Edward,  wnt- 

ten  by  mistake 

brother  Edward  Parsons  for  life,  and,  after  his  decease,  for  samuei. 
the  same  to  go  equally  among  his  (E.  P.'s)  children,  *^  by 
his  present  wife ; "  and  at  the  date  of  the  will,  the  testator 
had  no  brother  except  one  named  Samuel,  who  had  a  wife 
and  children ;  but  four  or  five  years  before,  he  had  a  bro- 
ther named  Edward,  who,  as  well  as  his  wife,  was  then 
dead,  which  fact  was  known  to  the  testator,  who,  by  the 
same  will,  gave  legacies  to  his  children.  The  testator 
bad  been  in  the  habit  of  calling  his  brother  Samuel,  Ed- 
ward and  Ned.  Lord  Lmtghborough,  without  argument, 
held  the  children  of  Samuel  to  be  entitled. 

In  another  case  Iz),  a  bequest  to  ''  the  Rev.  Charles  Charles,  by 

_,  _,  ,1,,  ii-ij  li       mistake  for 

Smith,  of  Stapleton  Tawney,  clerk,    was  held  to  apply  to  Richard. 
a  gentleman  answering  the  other  parts  of  the  description, 
but  whose  name  was  Richard ;  though  it  was  suggested 

(t)  AUomey-Oeneral  v.  Sibthorpy         {x)  Dowset  v.  Sweety  Amb.  175. 
2  Ruas.  &  My.  107.  (y)  Parsons  v.  ParwMy  1  Ves. 

(«)    Pitcaime  v.  Brase^  Finch,  jun.  266. 
403.    See  also  Oynes  v.  Hemsley,  1  (z)   Smith  v.  Cont^y  6  Ves.  42. 

Freem.  293 ;  Bivents  ease,  1  Atk.  See  Holmes  v.  Oustance,  12  Ves.  269. 
410. 
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CHAPTER  XII.  that  the  person  intended  was  Charles  Smith,  of  Romford, 
an  officer  in  the  anny,  but  who,  it  appeared,  was  dead  at 
the  date  of  the  will,  and  that  the  testator  had  been  in- 
formed of  the  fact.  If  the  other  part  of  the  description, 
as  well  as  the  name,  had  corresponded  with  those  of  the 
deceased  Charles  Smith,  and  the  testator  could  have  been 
ignorant  of  his  death,  it  would  have  been  difficult  to  sus- 
tain the  claim  of  Richard. 
of^tS^^  So,  where  (a)  a  testator  bequeathed  to  his  six  grand- 
Chrutian         children  (^)  by  their  Christian  names,  but  the  name  of 

Ann,  one  of  them,  was  repeated,  and  that  of  Elizabeth, 
another,  omitted,  it  was  held  that  Elizabeth  should  take 
the  share  mistakenly  given  to  Ann  by  the  repetition  of 
her  name. 

Again,  where  (c)  a  testator  gave  to  his  namesake  Thomas 
Stockdale,  the  second  son  of  his  brother  John  Stockdale, 
the  second  son,  though  not  named  ThomaSy  was  held  to 
be  entitled,  there  being  no  son  of  that  name.  The  error 
in  the  name  here  was  remarkable,  as  the  testator,  in 
describing  the  legatee  as  his  own  namesake,  had  his  at- 
tention particularly  drawn  to  the  name. 

So,  under  a  devise  to  "Mary  Cook,  wife  of  —  Cook(rf)," 
a  married  woman  named  Elizabeth  Cook  was  held  to  be 
entitled,  on  evidence  shewing  that  the  testator  had  no 
other  relative  of  the  name  of  Cook,  and  that  she  was  the 
person  intended.  In  this  case  the  additional  description 
was  very  slight,  it  merely  shewed  the  devisee  to  be  a 
married  woman. 
Wrong  aewrip.  There  are  also  cases  the  converse  of  the  preceding,  ia 
with  right        which  the  name  has  been  right  and  the  other  part  of  the 

description  wrong. 

(a)  Garth  y.Meyrick^  IBro.C.C.  (c)  Stockdale  v.  Bushliy,  G.  Coop. 

30.  229. 

{h)  Ab  to  gift  to  a  specified  num-  {d)  Doe  d.  Cooi  y.  Danven,  7 

ber  of  children,  ride  post.  East,  299. 


name. 
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Thus  {e\  a  bequest  to  C.  M .  S.  and  C.  E.,  legitimate  chapter  xh. 
son  and  daughter  of  C.  S.,  was  held  to  be  a  good  bequest 
to  persons  of  those  names,  though  they  turned  out  to  be 
illegitimate  in  consequence  of  the  validity  of  an  anterior 
marriage  of  their  father  being  established. 

In  cases  of  this  kind,  however,  it  not  unfrequently 
happens  that  part  of  the  description  applies  to  one  per- 
son and  part  to  another  (y*);  and  then  the  gift  necessarily 
fails  for  uncertainty,  unless  the  ambiguity  can  be  removed 
by  parol  evidence,  the  admissibility  of  which,  for  such 
purpose,  forms  a  topic  of  discussion  in  the  next  chapter. 


y .  Sometimes  a  testator  distinctly  shews  an  intention  Effect  where 
to  create  a  trust,  but  does  not  go  on  to  denote  with  suf-  bat  the  object ' 
ficient  clearness  who  are  to  be  its  objects;  the  effect  of 
which  obviously  is,  that  the  devisees  or  legatees  in  trust 
(whom  we  suppose  to  be  distinctly  pointed  out)  hold  the 
property  for  the  benefit  of  the  person,  or  persons  on  whom 
the  law,  in  the  absence  of  disposition,  casts  it :  in  other 
words,  the  gift  takes  effect  with  respect  to  the  legal  in-^ 
terest,  but  fails  as  to  the  beneficial  ownership. 

As  in  the  case  of  Stubbs  v.  Sargon  (^),  where  a  testatrix 
indorsed  a  promissory  note  for  £2000  to  Mrs.  Sargon, 
which  she  accompanied  with  a  letter,  declaring  the  note 
to  have  been  given  to  Mrs.  Sargon  for  her  sole  use  and 
benefit,  independent  of  her  husband,  for  the  express  pur* 
pose  of  enabling  her  to  present  to  either  branch  of  her 
(the  testatrix's)  famUy^  any  portion  of  the  principal  or 

(«)   Standm  v.  Standm,  2  Ves.  land  v.   7V^,  1  Bro.  C.  C.  142  j 

jun.  589.  Doe  v.  JoinviUey  3  East,  172 ;  Ro- 

(f)SeeDoeY.UthwaiteyQyLQOTe^  binsan  v.  Waddehw,  8  Sim.  134, 

304 ;  /S,C.  B.  R.  3  B.  &  Aid.  632.  stated  post.    See  also  cases  stated 

iff)  2  Kee.  253.    See  also  Hot'  ante,  p.  194. 
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CHAPTER  XII.  interest,  as  she  might  consider  the  most  prudent ;  and,  in 
the' event  of  the  death  of  Mrs.  Sargon,  by  that  bequest 
the  testatrix  empowered  her  to  dispose  of  the  said  sum 
and  interest  by  deed  or  will,  to  those  or  either  branch  of 
her  family  she  might  consider  most  deserving;  and  that 
to  enable  her  (Mrs.  Sargon)  to  have  the  sole  use  and 
power  of  the  said  sum  of  £2000,  due  by  the  above  note 
of  hand,  she  had  specially  indorsed  the  same  in  her  &vour. 
Lord  Langdale^  M.R.,  was  of  opinion,  that  the  promissory 
note  was  not  indorsed  and  delivered  to  Mrs.  Sargon  for 
her  own  absolute  use,  but  for  the  purpose  of  the  money 
secured  by  it  being  disposed  of  by  her  to  such  parts  or 
members  of  the  testatrix's  family  as  were  intended  to  be 
thereby  designated.  Unfortunately,  the  letter  was  so  ex- 
pressed, that  the  objects  could  not  be  ascertained;  and 
the  trust  being  too  indefinite  for  the  Court  to  act  upon, 
the  £2000  must  be  treated  as  part  of  the  testatrix's  per- 
sonal estate.  On  appeal,  Lord  Cottenham  v^as  of  the 
same  opinion. 

Technical  language,  of  course,  is  not  necessary  to  create 
a  trust.     It  is  enough  that  the  intention  is  apparent. 

Words  of  re-     Thus  it  has  been  long  settled,  that  words  of  recommenda- 

commendationf    ..  axj.  •!  aj«  ii  <■• 

wiflh,  or  en.  tiou,  rcqucst,  entreaty,  wish,  or  expectation,  addressed  to 
tr^tf  ^  ai  devisee  or  legatee,  will  make  him  a  trustee  for  the  per- 
son or  persons  in  whose  favour  such  expressions  are  used; 
provided  the  testator  has  pointed  out,  with  sufficient 
clearness  and  certainty,  both  the  subject-matter  and  the 
object  or  objects  of  the  intended  trust. 

Thus,  in  the  case  of  Massejf  v.  Sherman  (A),  where  a 
testator  devised  copyholds  to  his  wife,  not  doubting  that 
she  would  dispose  of  the  same  to  and  amongst  his  children 
as  she  should  please,  this  was  held  to  be  a  trust  for  the 
children,  as  the  wife  should  appoint. 

(A)  Amb.  520,    See  also  Wynne  v.  ffawkins,  1  Bfo.  C.  C.  179. 
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So,  in  the  case  of  Pierson  v.  Gurnet  (i),  where  a  testator  chaptkr  xh. 
gaye  his  residuary  personal  estate,  in  trust  for  A.  for  life, 
gabject  to  certain  annuities,  and  after  payment  of  the 
annuities,  the  testator  gave  the  residue  to  A.,  his  execu-^ 
torsy  administrators,  and  assigns,  adding,  ^  and  it  is  my 
dying  request  to  the  said  A.,  that  if  he  shall  die  without 
leaving  issue  living  at  his  death,  the  said  A.  do  dispose  of 
what  fortune  he  shall  receive  under  this  my  will,  to  and 
among  the  descendants  of  my  late  aunt,  A.  C,  his  grand- 
mother, in  such  manner  and  proportion  as  he  shall  think 
proper;"  it  was  held  by  Sir  L.  Kenyan^  M.R.,  and  after- 
wards by  Lord  Thurlow^  C,  that  the  eflFect  of  the  will 
was  to  create  a  trust  for  the  descendants  in  the  described 
event. 

Again,  in  the  case  of  Malim  v.  Keighley  (y),  where  a 
testator,  in  certain  events  and  subject  to  certain  trusts, 
bequeathed  the  residue  of  his  personal  estate  to  his  sur- 
viving daughter,  and  such  bequest  was  followed  by  these 
words; ''  hereby  recommending  to  such  daughter  to  dispose 
of  the  same  after  her  own  death,  and  the  determination 
of  the  several  trusts  aforesaid,  unto  and  among  the  children 
of  my  daughter  A.,  and  my  nephew  I.,  desiring  that  his 
reputed  daughter,  C,  may  be  considered  as  one  of  his 
children."  The  surviving  daughter  died  without  exer- 
cising the  power,  and  Sir  R.  P.  Arden,  M.R.,  held,  that 
a  trust  was  created  in  favour  of  the  children  of  the 
daughter  and  nephew. 

So,  in  the  case  of  Birch  v.  Wade  (k),  where  a  testator, 
after  giving  the  residue  of  his  real  and  personal  estate  in 
trust  for  his  wife  for  life,  and  then  in  trust  for  other  per- 
sons for  life,  and  after  disposing  of  two-thirds  absolutely, 
added,  "  It  is  my  will  and  desire,  that  the  other  third 

(«)  2  Bro.  C.  C.  38,  226.  Paul  v.  Ompton,  8  Ves.  380. 

(j)  2  Yes.  jun.  383.    See  also         (k)  3  Yes.  &  B.  198. 
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CHAPTBB  III,  part  of  the  principal  of  my  estate  and  effects  be  left  en- 
tirely at  the  disposal  of  my  dear  and  loving  wife  among 
such  of  her  relations  as  she  may  think  proper."  The  wife 
died  without  making  any  disposition,  and  Sir  W.  Grant, 
M.R.y  considered  it  to  be  clear  that  the  testator  intended 
his  wife's  relations  to  have  the  benefit  of  the  disposition. 
Her  next  of  kin  at  her  death,  therefore,  were  held  to  be 
entitled  (/). 

So,  in  the  case  of  Prevost  v.  Clarke  (m),  where  a  testa- 
trix gave  the  residue  of  her  property  equally  between  her 
sons  and  daughter ;  and,  after  directing  the  share  of  the 
daughter  to  be  invested  in  public  securities,  &c.,  added^ 
"  Convinced  of  the  high  sense  of  honour,  the  probity  and 
affection  of  my  son-in-law,  E.  C,  I  intreat  him,  should 
he  not  be  blessed  with  children  by  my  daughter,  and  sur- 
vive, that  he  will  leave  at  his  decease  to  my  children  and 
grandchildren  the  share  of  my  property  I  have  bestowed 
on  her."  Sir  J.  Leach,  V.  C,  was  clearly  of  opinion 
that  these  words  created  a  contingent  trust  (subject  tor 
the  power  of  selection)  in  favour  of  the  children  and. 
grandchildren. 

So,  in  the  case  of  Wood  v.  Co^  (w),  where  a  testatrix 
gave  all  her  estate,  real  and  personal,  unto  Sir  George 
Matthias  Cox,  Bart.,  [and  Thomas  Wilson,]  his  heirs, 
executors,  and  assigns,  **  for  his  and  their  own  use  and 
benefit  for  ever,  trusting  and  whoUy  confiding  in  his  ho- 
nour that  he  will  3^t  in  strict  conformity  to  my  wishes.^ 
And  she  appointed   Sir  George  Cox  and  Mr.  Wilson 


(I)  See  also  Brest  y.  OffUy,  1  Ch.  Wright  v.  AtiinSy  19  Yes.  2&Q  ; 

Rep.  246 ;  Bales  y.  England,  Pre.  CJary  v.  Gary,  2  Scho.  &  L.  189 ; 

Ch.  202 ;  Maay  y.  Shurfner,  1  Atk.  Forbes  y.  Bally  8  Mer.  441 ;  JJor- 

389 ;  Harding  v.  Glyn,  1  Atk.  469 ;  wood  y.  West,  1  Sim.  &  S.  387. 

Earl  of  Bute  y.  Stuart,  2  Eden,  87  ;  (m)  2  Madd.  458. 

S.  a  1  Bro.  P.  C.  Toml.  ed.  476 ;  (»)  1  Kee.  317- 
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executors.  On  the  same  day  the  testatrix  executed  a  qhaptkb  xn. 
testamentary  paper,  by  which  she  gave  several  annuities 
and  legacies,  (among  others,  a  legacy  of  £100  to  her 
father,  who  was  her  sole  next  of  kin),  and  which  concluded 
with  the  following  words  in  the  testatrix's  handwriting : 
"  Such  is  the  will  of  Sarah  Crompton."  The  words, 
"  and  Thomas  Wilson,"  originally  written  in  the  will, 
were  obliterated  by  the  direction  of  the  testatrix.  It  was 
contended  on  behalf  of  Sir  George  Cox  that  he  was  enti- 
tled to  the  beneficial  interest  in  the  property,  after  paying 
the  legacies  bequeathed  by  the  contemporaneous  paper ; 
and  it  was  said  that  a  different  construction  would  strike 
out  of  the  will  the  words,  "  for  his  and  their  use  and 
benefit;"  and  that  reliance  upon  the  "  honour"  of  a  per- 
son rather  negatived  than  implied  legal  obligation.  Lord 
Langdale^  M.  R.,  however,  held  that  the  Baronet  was  a 
trustee  for  the  next  of  kin.  By  her  "  wishes"  his  Lord- 
ship considered  that  the  testatrix  referred  to  the  disposi- 
tion of  her  property  contained  in  the  testamentary  paper, 
but  which  indicated  her  wishes  pro  tanto  only.  He 
thought  that  the  words  "  own  use  and  benefit,"  and 
"trusting  and  confiding,"  were  contradictory;  that  it  was 
evident  the  testatrix  did  not  use  the  former  expressions 
in  their  ordinary  sense,  for  she  had  added  words  which 
shew  that  she  did  not  intend  Sir  George  Cox  to  employ 
the  property,  at  least  the  whole  of  it,  for  his  own  use  and 
benefit.  Upon  the  whole,  his  Lordship's  conclusion,  after 
much  hesitation,  was,  that  the  property  was  given  in 
trust. 

But  if  the  testator's  language  amounts  merely  to  a  ge-  Mere  expres- 
neral  expression  of  goodwill  towards  the  objects  m  quea-  nesa  not  soffi- 
tion,  and  does  not  intimate  any  definite  disposing  intention 
in  their  favour,  as  where  he  adds,  "  I  have  no  doubt  but 
A.  B.  (the  legatee)  will  be  kind  to  my  children,"  such 

VOL.  I.  z 
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CHAFTEB  XII.  words  BXB  uioperative  to  qualify  the   legatee's  inter- 
est (o). 

And  the  same  construction  has  prevailed  in  some  in- 
stances  in  which  the  indefiniteness  was  of  a  less  palpable 
character,  as  where  a  testator  gave  leasehold  estates  at 
S.  to  his  brother  J.  H.  for  ever,  "  hoping  he  will  continue 
them  in  the  family  (p).'' 

But  where  the  testator  ordered  and  directed  his  son  J. 
(to  whom  he  gave  all  his  real  and  personal  estate)  to  take 
care  and  provide  for  his  (the  testator's)  daughter  A^ 
during  her  life — Sir  T.  Plumer^  M.  R^  was  of  opinion 
that  the  daughter  was  entitled  to  have  a  provision  made 
for  her  out  of  the  residue,  in  addition  to  an  annuity  of 
£5,  which  was  bequeathed  to  her  {q). 

Recent  cases  suggest  a  doubt  whether  such  words  would 
now  receive  a  similar  construction,  for  the  Courts  seem  to 
be  sensible  that  they  have  gone  far  enough  in  investing 
with  the  efficacy  of  a  trust  loose  expressions  of  this  nature, 
which,  it  is  probable,  are  rarely  intended  to  have  such  an 
operation.  Accordingly  we  find,  of  late,  a  more  strict 
and  uniform  requisition  of  definiteness  in  r^ard  to  both 
the  subject-matter  and  objects  of  the  intended  trust,  than 
can  be  traced  in  some  of  the  earlier  adjudications. 

Thus,  in  the  case  of  Curtis  v.  Rippon  (r),  where  a  tes- 
tator gave  all  his  real  and  personal  estate  to  his  wife, 
trusting  that  she  would,  in  love  to  the  children  conmiitted 
to  her  care,  make  such  use  of  it  as  should  be  for  her  own 
and  their  spiritual  and  temporal  good,  remembering  al- 
ways, according  to  circumstances,  the  church  of  God  and 
the  poor — Sir  J.  Leachy  V.  C,  held  the  wife  to  be  abso- 
lutely entitled,  the  testator's  intention  evidently  being  to 
leave  the  children  dependent  on  her. 

(o)  Buggena  t.  Yeates,  1  Vin.  Ab.      142. 
72,  pi.  27.  (q)  Broad  v.  Bevan^  1  Ba88,511|n. 

{p)  ffarland  y.  IVigg,  1  Bro. C.C.         (r)  6  Madd.  434. 


GIFTS   WHEN  VOID   FOR  UNCERTAINTY.  339 

'  So,  in  the  case  of  Abraham  v.  Alman  {s\  where  a  will  chaptbb  xn. 
contained  the  following  passage :  "  I  do  likewise  will  and 
beqneath  to  my  only  son  J.  the  sum  of  £60  sterling  per 
year  for  ever ;  also  to  provide  for  the  two  daughters  of 
my  child  H.  £.,  namely,  S.  E.  and  £•  E.,  and  the  i^main- 
der  of  my  property  to  the  two  children  of  my  daughter 
S.  A." — Lord  Giffbrd^  M.  R.,  held  that  the  words  in  inatanoesof 
question  did  not  create  a  trust  on  the  £60  a-year,  or  the  iLdefimtTto  ^ 
remainder  of  the  property  bequeathed  to  the  children  of  ^ 
S.  A.;  the  former  was  a  distinct,  independent  bequest;  and 
it  was  not  clear  that  the  testator  intended  to  make  a  pro- 
vision for  the  daughters  of  H.  E.,  out  of  the  latter;  the 
Court  had  no  means  of  determining  what  that  provision 
was  to  be. 

Again,  in  the  case  of  Sale  v.  Moore  (/),  where  a  testator 
bequeathed  the  remainder  of  what  he  should  die  possessed 
of,  after  payment  of  debts  and  legacies,  to  his  dear  wife, 
adding,  ''  recommending  to  her,  and  not  doubting,  as  she 
has  no  relations  of  her  own  family,  but  that  she  wiU  cartr 
sider  my  near  relations^  should  she  survive  me,  as  I  should 
consider  them  myself  in  case  I  should  survive  her."  In 
a  preceding  part  of  the  will,  the  testator  had  assigned  as 
a  reason  for  his  not  leaving  his  brother  and  sister  any- 
thing, that  they  were  provided  for,  and  that  he  could  not 
do  so  without  taking  from  his  wife's  property,  who  was 
more  in  need  of  it — Sir  A.  Hart^  V.  C,  held  that  the 
(Bffect  of  the  whole  was,  that  no  trust  for  the  relations 
was  created. 

So,  in  the  case  of  Meredith  v.  Heneage  (w),  where  the 
testator,  after  having  given  his  real  and  personal  estate 
in  the  fullest  terms  to  his  wife,  declared  that  he  had 
devised  the  whole  of  his  real  and  personal  estate  to  his 

(«)  1  Ru£s.  f  09.  (0  1  Sim.  534.  («)  1  Sim.  542. 
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CHAPTER  xn.  Wife,  unfettered  and  unliinited^  in  full  confideace  and  with 
the  firmest  persuasion,  that,  in  her  future  disposition  and 
distribution  thereof,  she  would  distinguish  the  heirs  of  his 
late  father,  by  devising  and  bequeathing  the  whole  of  his 
said  estate,  together  and  entire,  to  such  of  his  said  father's 
heirs  as  she  might  think  best  deserved  her  preference — ^it 
was  held  in  the  House  of  Lords,  confirming  a  decree  in 
the  Exchequer,  that  the  wife  was  absolutely  entitled  for 
her  own  benefit,  Lord  Eldon  considering  that  the  testator 
intended  to  impose  a  moral,  but  not  a  legal  obligation  on 
his  wife;  for  which  he  relied  much  (as  did  also  Lord 
Hedesdale)  on  the  words  "  unfettered  and  unlimited."  Lord 
Eldon  also  adverted  to  the  great  difficulty  of  reconciling 
the  testator's  direction,  that  the  estate  should  go  "  en- 
tire," with  his  direction  respecting  its  "  distribution." 
Worda  too  in-        Again,  in  the  case  of  Benson  v.  Whittam  (.r),  where  a 
« tero^**^*"***  testator  bequeathed  certain  annuities,  to  be  paid  out  of 

any  money  arising  from  whatever  dividends  he  might  die 
possessed  of  in  the  Bank  of  England,  and  the  residue  of 
the  diyidends  to  his  brother  A.,  (to  enable  him  to  assist 
such  of  the  children  of  the  testator's  deceased  brother  F. 
as  he  might  find  deserving  of  encouragement,)  to  be  paid 
to  the  several  persons  as  they  became  due — Sir  Z.  Shad- 
weUy  V.C.,  decided  that  the  words  in  the  parenthesis  did  not 
raise  any  trust  in  favour  of  the  children  of  F. :  they  merely 
expressed  the  motive  or  cause  of  the  gift ;  and  his  Honor 
commented  on  other  passages  which  corroborated  this 
conclusion. 

So,  in  the  case  of  Hoy  v.  Master  (^),  where  a  testator 
willed  the  whole  of  his  property  to  his  wife  for  life,  and 
that,  after  her  decease,  one-third  should  devolve  to  his 
beloved  daughter  M.,  and  that  the  other  two-thirds  should 

{x)  6  Sim.  22.  (jf)  6  Sim.  568. 
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be  at  the  sole  and  entire  disposal  of  his  said  wife,  L.  B. ;  cbaptir  xn. 
^*  trusting  that,  should  she  not  marry  again  and  have  other 
children,  her  affection  for  our  joint  offspring,  the  said 
M.  B.,  would  induce  her  to  make  her  said  daughter  her 
principal  heir,"  The  wife  did  not  many  again,  and  dis- 
posed of  her  property  to  a  stranger ;  whereupon  it  was 
claimed  by  the  daughter,  on  the  ground  that  the  wife  had 
a  life  interest  only,  with  a  power  of  appointment  in  favour 
of  the  children  of  any  future  marriage,  with  an  alternative 
trust  for  the  daughter  absolutely.  But  Sir  Z.  ShadweU 
held  that  the  wife  took  the  two-thirds  absolutely. 

Again,  in  the  case  of  Lechmere  v.  Lavie{z\  where 
a  testatrix  made  a  codicil  to  her  will  in  the  following 
words : — "  I  hope  none  of  my  children  will  accuse  me  of 
partiality,  in  having  left  the  largest  share  of  my  property 
to  my  two  eldest  daughters,  my  sole  motive  for  which 
was  to  enable  them  to  keep  house  so  long  as  they  remain 
jingle ;  but,  in  case  of  their  marrying,  I  have  divided  it 
amongst  all  my  children.  If  they  die  single,  of  course 
they  win  leave  what  they  have  amongst  their  brothers  and 
sisterSy  or  their  childrenJ^  Sir  J.  Leach^  M.  R.,  considered 
that  these  words  were  not  intended  to  create  an  obliga- 
tion upon  the  two  eldest  daughters,  as  they  applied  not 
simply  to  the  property  given  by  the  testatrix,  but  to  all 
property  which  the  daughters  might  happen  to  possess 
at  their  deaths,  leaving  what  she  gave  by  her  will  at  their 
disposition  during  their  lives,  and  extending  to  property 
which  might  never  have  belonged  to  her,  and  wanting 
altogether  certainty  of  amount. 

It  is  submitted,  however,  that  the  uncertainty  in  regard 
to  the  subject  of  gift  arose,  not  from  the  testatrix  having 
combined  in  the  trust  with  her  own  property  that  of  her 

{»)  2  My.  &  K.  197, 
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CHAPTER  xu.  daughters  themselves,  which  she  could  not  dispose  of, 
but  from  the  absence  of  any  clear  indication  of  intention 
that  the  trust  was  to  affect  all  the  property  which  the 
daughters  derived  from  the  testatrix.  The  expression 
"  what  they  have"  would  seem  to  imply  that  the  legatees 
might  dispose  of,  as  absolute  owners,  any  part  they  chose, 
and  that  the  trust  should  apply  only  to  what  remained. 
This  brings  the  case  within  the  principle  of  Wynne  v. 
Hawkins  (a),  where  a  testator  bequeathed  what  he  should 

Word*  too  in-    leavc  behind  him  to  his  wife,  "  not  doubtimr  that  she 

definite  to  create  ^ 

a  tnut.  would  disposc,  at  her  death,  of  what  shoidd  be  kfi^  to  their 

two  grandchildren."  Lord  Thurlow  said  that  the  words 
"  not  doubting,"  would  be  strong  enough ;  but  that  where, 
in  point  of  intent,  it  was  uncertain  what  property  was  to 
be  given,  and  to  whom,  the  words  were  not  sufficient,  be- 
cause it  was  doubtful  what  the  confidence  was  which  the 
testator  had  reposed;  and,  where  that  did  not  appear, 
the  scale  leaned  to  the  presumption  that  he  meant  to  give 
the  whole  to  the  first  taker. 

So,  in  the  case  of  Horwood  v.  West  (6),  where  a  testator 
recommended  his  wife  to  give  by  her  will  what  she  should 
die  possessed  of  under  his  will  in  a  certain  manner — Sir 
J.  Leachy  V.  C,  assumed,  that  if  these  words  had  been 
uncontrolled  by  the  context,  the  trust  must 'have  been 
void  for  uncertainty ;  but  he  thought  that  it  was  evident, 
from  a  direction  in  the  will  to  the  wife  to  secure  to  her- 
self, on  a  second  marriage,  whatever  she  should  possess 
by  virtue  of  his  will,  that  the  testator  intended  the  trust 
in  question  to  be  co-extensive  with  such  direction,  i.  e. 
to  extend  to  all  the  property  the  wife  derived  from  the 
testator. 

It  should  be  observed,  however,  in  regard  to  the  objec* 

(a)  1  Bro.  C.  C.  179.  As  to  cases  of  this  class,  ride  ante,  321. 

(»}  1  Sim.  &.Stu.  387. 
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tion  of  uncertainty,  that  the  preceding  cases,  though  fre-  chapti>  xn, 
quently  referred  to  as  if  they  were  the  suhject  of  a  pecu- 
liar role,  merely  require,  in  common  with  all  others,  that 
the  intention  of  the  testator  should  be  manifested  with 
sufficient  certainty  to  enable  the  Court  to  act  judicially 
upon  it. 

And  lastly,  in  the  case  of  Kt  parte  Payne  (c),  where  a 
testator,  after  devising  the  property  in  question  to  his 
daughter  in  fee,  proceeded  to  declare  that  the  estate  was 
intended  as  some  reward  for  her  attention  to  him,  and 
was  kept  separate  from  the  other  interests  she  would  take 
under  his  will  as  a  testimony  thereof.  And  he  directed 
his  daughter  to  keep  the  premises  in  good  repair ;  and  in 
case  she  should  marry,  he  strongly  recommended  her  to 
execute  a  settlement  of  the  estate,  and  thereby  to  vest 
the  same  in  trustees,  to  be  chosen  by  her,  for  the  use  of 
herself  for  life ;  with  remainder  to  her  husband  for  life ; 
with  remainder  to  the  children  she  might  happen  to  have, 
or  to  such  other  uses  as  his  daughter  should  think  proper^  to 
the  intent  that  the  said  estate,  in  the  event  of  her  mar- 
riage, might  be  effectually  protected  and  secured*  The 
question,  on  petition,  was,  whether  the  daughter  (who 
was  unmarried)  could  make  a  good  title  to  the  devised 
property  in  fee.  It  was  contended  for  her  that  she  could^ 
for  that  neither  the  persons  to  take  nor  the  estates  them- 
selves were  certain;  and  that,  even  if  the  daughter  married, 
she  might  limit  the  estates  to  such  uses  as  she  thought 
proper :  and  of  this  opinion  was  Lord  Abinger^  C.  B. 

It  will  be  observed,  that  in  all  these  cases  except 
Wood  V.  Cos  the  consequence  of  holding  the  expressions 
to  be  too  vague  for  the  creation  of  a  trust  was,  that  the 
devisee  or  legatee  retained  the  property  for  his  or  her  own 

(c)  2  You.  &  C.  636.   See  also  JSTnight  y.  Knight,  Rolls,  T.  T.  I84C^  im- 
ported 4  Jur.  839. 
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benefit;  and  in  this  respect  these  cases  stand  distinguished 
from  Stubbs  v.  Sargon  {d\  in  which  there  was  considered 
to  be  sufficient  indication  of  the  testator's  intention  to 
create  a  trust,  though  the  objects  of  it  were  uncertain :  a 
state  of  things  which,  of  course,  lets  in  the  claim  of  the 
heir  or  next  of  kin  to  the  beneficial  ownership.  In  such 
cases  there  is  no  uncertainty  as  to  the  intention  to  create 
a  trust,  but  merely  as  to  the  objects ;  in  the  other  class 
of  cases  it  is  uncertain  whether  a  trust  is  intended  to  be 
created  in  favour  of  any  objects. 
Remarks  upon       Such,  then,  is  the  long  train  of  decisions  arising  from 

the  neglect  of  testators  clearly  to  distinguish  between  ex- 
pressions which  are  meant  to  impose  a  trust  or  obligation, 
and  those  which  are  intended  merely  to  inculcate  the  dis- 
charge of  a  moral  duty.  At  one  period  the  Courts  seem 
to  have  been  so  astute  in  detecting  an  intention  to  create 
a  trust  when  wrapped  in  the  disguise  of  vague  and  ambi- 
guous expressions,  as  almost  to  take  from  a  testator  the 
power  of  intimating  a  wish  without  creating  an  obli- 
gation, unless,  indeed,  by  the  use  of  words  distinctly  n^a- 
tiving  the  contrary  construction.  But  though  a  sounder 
principle  now  prevails,  the  practitioner  will  perceive, 
in  the  state  of  the  authorities,  the  strongest  incentive  to 
caution  in  the  employment  of  words  which  may  give  rise 
to  a  question  of  this  nature.  If  a  trust  is  intended  to  be 
created,  this  should  be  done  in  clear  and  explicit  terms ; 
and  if  not,  any  request  or  exhortation  which  the  testator 
may  choose  to  introduce,  should  be  accompanied  by  a 
declaration,  that  no  trust  or  legal  obligation  is  intended 
to  be  imposed. 

Sometimes  a  testator's  recommendation  in  favour  of  a 
third  person  is  not  of  a  nature  to  create  a  simple  abso- 

{d)  Ante,  333. 
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lute  trust  for  his  benefit,  but  has  for  its  object  the  placing 
or  continuance  of  such  person  in  some  office  or  capacity 
connected  with  the  property  that  is  the  subject  of  dispo- 
sition,  involving  the  performance  of  a  certain  duty.     As  Direction  to 

permit  teiw 
to  continue 
occupation. 


where  a  testator  directs  that  the  tenants  of  the  devised  to  continue  in 


property  shall  be  allowed  to  continue  in  its  occupation, 
either  with  or  without  a  condition  or  restriction  as  to 
rent,  cultivation,  &c. 

As  in  the  case  of  Tibbits  v.  Tidbits  {e\  where  a'  testa- 
tor made  a  devise  to  his  son,  recommending  him  to  continue 
his  cousins  A.  and  B. "  in  the  occupation  of  their  respective 
&rms  in  the  county  of  W.  as  heretofore,  and  so  long  as 
they  continue  to  manage  the  same  in  a  good  and  husband- 
like manner,  and  to  duly  pay  their  rents,"  was  held  to  be 
a  trust  for  the  cousins,  who  had  been  tenants  at  will. 

It  has  been  much  discussed  of  late,  whether  a  direction  Effect  of  a  di- 

....J  1  i«i  i  !•  rection  to  a  de* 

or  mjunction  to  employ  a  particular  steward,  imposes  on  Yvee  to  employ 
the  devisee  an  obligation  in  the  nature  of  a  trust  in  fa-  l!t^ard. 
vour  of  the  person  so  named,  subject,  of  course,  to  the 
implied  condition  to  faithfully  discharge  the  duties  of  the 
office.  As  in  the  case  of  Lawless  y.Shaw  (/),  where  a  tes- 
tator, after  devising  his  estates  charged  with  certain  annui- 
ties to  his  friend  William  Shaw  (then  aged  twenty  years) 
for  life,  with  remainders  over  in  strict  settlement,  and 
after  bequeathing  to  his  friend  and  agent  B.  E.  Lawless 
£100  as  a  token  of  the  testator's  esteem  for  him,  and 
after  directing  his  executors  to  pay  to  his  agent  £150,  to 
be  distributed  among  the  poor  of  his  estates,  declared  it 
to  be  his  particular  desire,  that  his  executors,  whilst 
acting  in  the  management  of  all  or  any  of  his  afiairs,  as 
also  his  friend  William  Shaw,  when  he  should  enter  into 
the  receipt  of  the  rents  of  his  estates,  should  continue 

(<?)  19  Ves.  666.  (/)  Uoyd  &  Goold,  164. 
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CHAPTER  XII.   Lawless  in  the  receipt  and  management  thereof^  and  like- 
wise should  employ  and  retain  him  in  the  agency  and 
management  of  lands  to  be  purchased  in  pursuance  of  the 
will,  at  the  usual  fees  allowed  to  agents,  he  having  acted  for 
the  testator  since  he  became  possessed  of  the  estate,  fully 
to  his  satisfaction.     The  testator  also  bequeathed  to  his 
friend  and  agent  Mr.  Lawless  £150  to  purchase  a  monu- 
mental tablet.     Soon  after  the  testator's  decease,   Mr. 
Shaw,  'the  devisee  for  life,  dismissed  Mr.  Lawless  from 
his  office  as  land-agent,  but  without  impeaching  his  cha- 
racter or  capacity.     Lawless  filed  a  bill  against  Shaw, 
claiming  to  be  reinstated,  which  was  dismissed  by  Lord 
Plunket ;  whose  decree,  however,  was  upon  a  rehearing 
reversed  by  his  successor.     After  reading  the  clause  of 
the  will  applicable  to  Lawless,  the  Chancellor  (Sir  E. 
Sugden)  inquired,  ^^  Is  that  a  simple  reconunendation  to 
continue  him  in  an  office  removable  at  pleasure,  and  which 
the  devisee  may  put  an  end  to  the  next  hour?   or,  is  it  a 
direction  to  continue  him  against  the  will  of  the  devisee, 
subject  of  course  to  the  conditions  implied,  that  he  con- 
duct himself  honestly  and  fia,ithfully  in  the  discharge  of 
his  duty,  and  continue  competent  both  in  mind  and  body? 
Does  it  mean  that  the  agency  should  be  of  the  same  cha- 
racter, and  that  he  was  to  be  continued  in  the  same  man- 
ner as  he  was  employed  by  the  testator  himself,  that  is, 
removable  at  pleasure?"     His  Lordship  then  proceeded 
to  shew  at  some  length  that  it  was  clearly  imperative  on 
the  trustees  to  employ  Lawless  during  Shaw's  minority. 
"  Now  if  it  was,"  he  continued,  "  imperative  on  the  trustees 
to  employ  him  during  the  minority,  can  I  draw  a  distinc- 
tion and  say,  that  a  different  right  was  given  by  the  same 
words  to  Shaw  from  that  given  to  the  trustees,  particu- 
larly in  a  will  where,  as  I  have  pointed  out,  the  testator 
knew  how  to  distinguish  the  powers  which  he  gave,  ac- 
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eording  to  the  persons  by  whom  and  the  period  at  which  chaptbr  xn, 

they  were  to  be  exercised?    If  imperative  on  the  trustees, 

it  was  equally  so  on  Shaw,  when  he  succeeded  to  the  estate. 

If  you  look  at  the  language  of  the  clause  there  can  be  no 

doubt  as  to  the  intention.     It  is  in  substance  this:    I 

have  found  him  a  faithful  agent  to  myself,  and  it  is  my 

particular  desire  that  you  retain  him  in  the  management 

of  the  estate,  and  I  will  leave  no  doubt  as  to  the  fees  he 

is  to  receive.     The  word  *  continue'  is  used  in  the  first  Direction  to 

,.,  ,1  ,  .      employ  stewird 

part  of  the  clause,  and  m  the  second  the  words  *  retain  held  to  be  im- 
and  employ.'  These  are  strong  words  importing  a  con-  '^''• 
tinuance  and  endurance,  as  long  as  he  conducts  himself 
properly.  In  the  preceding  clause  there  is  an  absolute 
gift  of  £150  for  charity,  and  a  direction  that  it  should  be 
paid  to  Lawless,  to  be  by  him  distributed.  Can  any  one 
doubt  that  that  is  imperative?  though  merely  a  direction, 
it  is  nevertheless  just  m  binding  as  the  gift  itself  of  the 
money  to  the  poor.  This  is  followed  by  the  clause  in 
question,  *  and  it  is  also  my  particular  desire,'  8cq.  ;  these 
words,  in  connexion  with  the  gift  in  the  preceding  clause, 
import  a  gift  also  to  Lawless  himself:  then  it  is  said 
Shaw  is  made  tenant  for  life,  and  can  you  cut  down  his 
life  estate  ?  To  this  I  answer,  I  leave  him  as  I  find  him. 
The  testator  employed  this  gentleman  to  receive  his  rents, 
and  desired  his  devisee  to  continue  him ;  this  is  in  the 
nature  of  a  condition  imposed  on  the  tenant  for  life,  and 
therefore  the  person  who  takes  the  estate  must  perform 
the  condition.  It  is  said  that  this  was  intended  for 
Shaw's  benefit.  It  may  be  so,  but  not  exclusively;  I 
have  no  means  of  forming  a  judgment  whether  it  was  or 
not.  I  cannot  say  whether  the  testator  may  not  have 
intended  a  benefit  to  the  estate  itself;  he  certainly  did, 
so  far  as  he  made  it  imperative  upon  the  trustees  to  em- 
ploy Lawless  during  the  minority.     A  very  young  man 
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CHAPTER  XII,   was  about  to  step  into  possession  of  an  estate;  the  testa- 

tor,  therefore,  might  wisely  say,  'I  will  take  care  to  have 
a  faithful  agent  employed  for  the  benefit  of  the  estate 
itself;  I  will  at  the  same  time  make  the  ofiice  a  reward 
to  a  tried  agent  for  his  past  exertions.'  Then  it  is  said. 
Suppose  the  testator  recommended  the  devisee  to  employ 
a  particular  baker  or  tailor ;  well»  suppose  the  testator  did 
make  such  a  condition  in  clear  express  terms,  for  it  would 
not  be  ipiplied;  a  man  may  devise  an  estate  tmder  any 
condition  he  pleases^  provided  it  is  not  an  illegal  on/e,^ 

Aiiditor  ap-  So,  in  the  case  of  Williams  v.  Corbet  {g\  where  a  tes- 

pointed  by  tes- 

tator,  not  re-     tator  dcviscd  his  estates  to  trustees,  upon  trust  to  let  the 

same,  and  apply  the  rents  in  paying  off  certain  incum- 
brances, and  appointed  A.  to  be  auditor  of  the  accounts 
during  the  execution  of  the  trusts,  and  directed  the  trus- 
tees to  pay  him  the  usual  annual  remuneration ;  Sir  L. 
ShadweU,  V.  C,  held  that  the  trustees  were  not  justified 
in  removing  A.  from  the  office,  there  being  no  imputation 
on  his  conduct,  for  that  he  had  as  much  right  to  be  the 
auditor,  as  any  one  of  the  devisees  had  to  the  estates. 

{g)  8  Sim.  849. 
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As  the  law  requires  wills  both  of  real  and  personal  es- 
tate (with  an  inconsiderable  exception(a))  to  be  in  writing, 
it  cannot,  consistently  with  this  doctrine,  permit  parol  evi-  Parol  eridence 

a  ,  1    •      iniidiniiwibltt  to 

dence  to  be  adduced,  either  to  contradict,  add  to,  or  explain  control  or  ez- 
the  contents  of  such  will ;  and  the  principle  of  this  rule 
eyidently  demands  an  inflexible  adherence  to  it,  even 
where  the  consequence  is  the  partial  or  total  failure  of 
the  testator's  intended  disposition;  for  it  would  have  been 
of  little  avail  to  require  that  a  will  ab  origine  should  be 
in  writing,  or  to  fence  a  testator  round  with  a  guard  of 
attesting  witnesses,  if,  when  the  written  instrument  failed 
to  make  a  full  and  explicit  disclosure  of  his  scheme  of 
disposition,  its  deficiencies  might  be  supplied,  or  its  inac- 
curacies corrected,  from  extrinsic  sources.  No  principle 
connected  with  the  law  of  wills  is  more  firmly  established 
or  more  familiar  in  its  application  than  this;  and  it 
seems  to  have  been  acted  upon  by  the  judges  as  well 
of  early  as  of  later  times,  with  a  cordiality  and  steadi- 
ness which  shew  how  entirely  it  coincided  with  their  own 
views.  Indeed,  it  was  rather  to  have  been  expected  that 
judicial  experience  should  have  the  effect  of  impressing 
a  strong  conviction  of  the  evil  of  offering  temptation  to 
perjury. 

(a)  Ante,  pp.  84>  85. 
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Letters  and  oral 
decUratioiis  of 
testator  re- 
jected. 


Evidence  of 
person  who 
drew  the  will 
rejected. 


Case  of  Lwd 

WalpoleY»Barl 


Thus  (among  many  instances)  (a),  in  the  case  of  Strode 
V.  Ladt/  Fatdkland  (^),  letters  and  oral  declarations  of  the 
testator  being  offered  to  prove  the  intention  to  include  a 
reversion  in  the  words,  "  All  other  my  lands,  tenements, 
and  hereditaments,  out  of  settlement,"^  it  was  unanimously 
agreed  by  the  Lord  Chancellor  {Cowper^)  Lord  Chief  Jus- 
tice, and  M.  R.,  that  this  kind  of  evidence  could  not  be 
admitted,  for  that  where  a  will  was  doubtful  and  uncer- 
tain, it  must  receive  its  construction  from  the  words  of 
the  will  itself;  and  no  parol  proof  or  declaration  ought 
to  be  admitted  out  of  the  will  to  ascertain  it. 

So,  in  the  case  of  Brown  v.  Sdwin  (c),  (which  is  a  lead- 
ing authority,)  where  the  testator  having  bequeathed  the 
residue  of  his  personal  estate  to  two  persons,  whom  he 
appointed  his  executors,  and  one  of  whom  was  indebted 
to  him  by  bond,  it  was  attempted  to  be  proved  by  the 
evidence  of  the  person  who  drew  the  will,  that  he  received 
the  testator's  written  instructions  to  release  the  bond 
debt  by  the  will,  but  that  he  refused  to  do  so,  under  the 
impression  that  the  appointment  of  the  obligor  to  be  one 
of  the  executors  extinguished  the  debt — Lord  TaJbot  held 
the  evidence  to  be  inadmissible ;  and  his  decree  VTaa  af- 
firmed in  the  House  of  Lords. 

Again,  in  the  case  of  Zorrf  Walpole  v.  Earl  of  Chot* 
mondeiejf  {d\  where  it  appeared  that  the  testatw,  the 
Earl  of  Orford,  made  a  will  in  1752,  whereby  he  devised 
his  real  estate,  to  certain  limitations.  In  1756  he  made 
another  will,  altering  those  limitations;   but  in  neither 


(a)  Chen^s  coMy  5  Rep.  68; 
Vem<m*s  case,  4  Rep.  4 ;  Lawrence 
T.  DodweUy  1  Ld.  Raym.  438;  Ber- 
tie y.  Falkland^  1  Salk.  232 ;  Chwen 
V.  Moor,  2  Vem.  98;  Bennett  v. 
Davis,  2  P.  W.  316 ;  Parsons  v. 
Lance,  1  Yes.  sen.  189;  Ulrichv, 


Litchfield,  2  Atk.  374. 

(b)  3  Ch.  Rep.  98. 

(e)  Cas.  Temp.  Talb.  240;  S.  a 
in  Dom.  Proc.  3  Bro.  P.  C.  TomL 

ed.  607. 

(d)  7  Bum.  &  East,  138 ;  S.  C. 
3  Ves.  402. 
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of  these  wills  did  the  testator  beqneath  his  personalty,  qhaptbr  mn. 
appoint  executors,  or  make  any  provision  for  the  pay- 
ment of  his  debts.  In  1776  he  sent  for  his  attorney, 
to  make  a  codicil  for  these  purposes;  and,  on  the  at- 
torney telling  him  he  should  want  his  will,  his  Lordship 
sent  him  for  it  to  his  steward,  who  gave  him  the  will  of 
1762.  The  other  will  appears  not  to  have  been  in  his 
custody.  The  attorney  then  drew  the  codicil,  which  re- 
cited generally,  that  by  his  last  will  and  testament,  dated 
2oth  November,  1752,  the  testator  had  devised  his  real 
estate  to  certain  uses,  but  had  not  charged  the  same  with 
the  payment  of  his  debts  or  legacies,  or  disposed  of  his 
personal  estate,  or  appointed  any  executors ;  and  he  de^ 
dared  that  writing  to  be  a  codicil  to  his  said  last  will,  Ezpnsss  repub- 
and  to  be  accepted  and  taken  as  part  thereof  and  revoked  cedent  wui  not 
the  same  so  far  only  as  it  was  incompatible  with  the  co-  ^i  eriden^. 
dicil;  and  he  subjected  all  his  estates  to  the  payment  of  his 
debts,  the  legacies  thereinafter  bequeathed,  and  his  funeral 
expenses,  gave  several  legacies,  and  appointed  executors. 
The  codicil  was  duly  executed.  The  parol  evidence  also 
went  to  shew,  that  when  the  testator  made  the  will  of 
1756,  he  told  one  of  the  witnesses  that  he  and  his  great* 
uncle  (to  whom  the  property  was  thereby  limited  for  life, 
with  remainder  to  his  sons  in  strict  settlement)  had  made 
reciprocal  limitations  in  favour  of  each  other's  families, 
in  case  of  faUure  of  issue  of  either  of  them.  And  it  ap- 
peared further,  that  when  he  made  the  codicil  of  1776, 
he  expressed  no  intention  of  altering  the  limitations  of 
the  real  estate,  further  than  by  subjecting  it  to  his  debts, 
legacies,  and  funeral  expenses.  The  question  was,  whether 
this  evidence  could  be  received  to  control  the  operation  of 
that  codicil,  which  had,  by  republishing  the  recited  will 
of  1752,  revoked  that  of  1756(e).    The  Court  of  Common 

(«}  Ante,  171. 
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writ  of  error,  held  the  evidence  to  be  inadmissible.  It 
had  been  argued,  that  the  evidence  raised  a  latent  ambi- 
guity on  the  words  "  last  will,  dated  1752,"  by  shewing 
that  that  will  was  not  the  last  will ;  and  that  though  the 
expression  "  last  wiW  was  generally  used  in  a  technical 
sense,  it  was  sometimes  used  in  the  strict  and  literal 
sense,  and,  therefore,  evidence  should  be  admitted  to  shew 
in  what  sense  it  was  used  by  the  devisor ;  but  Lord  Ken- 
yon  observed,  that  neither  of  those  instruments  was  a 
will,  properly  so  called,  until  the  death  of  the  devisor : 
both  were  ambulatory  until  that  time,  and  either  of  them 
was  capable  of  being  destroyed  or  set  up  by  the  devisor. 
"  Supposing,"  continued  his  Lordship,  "  Lord  Orford  had 
said  to  the  attorney,  *  I  have  two  wills  in  the  steward's 
hands,  desire  him  to  send  me  the  last  will,'  and  the 
steward  had,  by  mistake,  sent  him  the  first,  and  that 
mistake  had  been  shewn  by  parol  evidence,  there  would 
have  been  a  latent  ambiguity;  and  it  seems  to  me  (though 
the  opinion  is  extra-judicial,)  that  that  ambiguity  might 
have  been  explained  by  other  parol  evidence,  on  the  same 
principle  as  in  the  instance  of  cancelling  a  will,  where 
parol  evidence  is  admitted  to  shew  qtio  animo  the  act  was 
done ;  or  as  in  the  case  of  a  child's  destroying  a  deed." 
Remark  upon  It  wiU  be  obscrvcd,  that  in  the  two  cases  suggested 
y.EariqfChoU  by  Lord  Ketiyon,  the  alleged  revoking  act  is  from   its 

nature  susceptible  of,  and  indeed  requires,  this  species  of 
explanation.  The  same  observation  would  have  applied 
to  the  case  then  before  the  Court,  if  the  revocation  had 
consisted  in  the  act  of  the  steward  sending  the  wrong 
will ;  but  as  this  evidently  was  not  the  case,  the  revoca- 
tion being  wholly  produced  by  the  fact  of  the  will  being 
referred  to  in  the  codicil,  it  was  clearly  impossible,  upon 
the  principle  adopted  in  this  case,  to  admit  parol  evidence 
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of  the  actual  intention  to  control  the  revoking  effect  of  chaptkb  xm. 
the  codicil. 

A  fortiori  parol  evidence  is  not  admissible  to  supply  Dcviic  inad- 
any  claii3e  or  word  which  may  have  been  inadvertently  ted  cannot  be 
omitted  by  the  person  drawing  or  copying  the  will.  *"^^ 

Thus,  in  the  much  discussed  case  of  The  Earl  of  New- 
burgh  V.  Countess  of  Newburgh  (/),  where  a  testator  gave 
instructions  to  his  solicitor  to  prepare  a  will,  by  which 
his  wife  was  to  take  an  estate  for  life  in  lands  in  the 
counties  of  Sussex  and  Gloucester.  The  solicitor  pre- 
pared the  draft,  and  laid  it  before  a  conveyancer  to  settle, 
by  whom,  it  appeared,  that  the  word  "  Gloucester"  had 
inadvertently  been  struck  out,  and  the  person  who  made 
the  fair  copy  of  the  settled  draft  changed  the  word  "  coun- 
ties" into  "county; "and  the  will,  therefore,  omitted  alto- 
gether the  estate  for  life  in  the  lands  in  the  county  of 
Gloucester.  When  the  will  was  executed,  the  abstract 
of  the  will,  (which  agreed  with  the  instructions  given  by 
the  testator,)  and  not  the  will  itself,  was  read  to  the  tes- 
tator, so  that  the  mistake  remained  undiscovered.  The 
widow  filed  a  bill,  praying  to  have  the  will  corrected  on 
this  evidence ;  but  Sir  John  Leach^  V.  C,  refused  it,  be- 
cause, admitting  it  to  be  clearly  made  out  that  the  mis- 
take existed,  the  Court  had  no  authority  to  correct  the 


(/)  5  Madd.  S64.  In  the  case  of 
Langston  v.  Langstony  8  Bligh,  N.  S. 
167,  a  nice  question  of  construction 
arose,  in  consequence  of  the  omis- 
sion of  a  line  hy  the  person  copying 
the  will  for  signature ;  and  Lord 
Brougham  called  for  and  inspected 
the  draft,  with  a  view  of  informing 
himself  of  this  &ct,  ,in  spite  of  the 
protestations  of  the  appellant's  coun- 
sel. Its  inadmissibility,  however, 
vrvM  admitted  by  his  Lordship,  who, 

VOL.  I. 


in  his  judgment,  emphatically  dis- 
claimed all  reliance  on  or  influence 
from  the  informati6n  derived  from 
this  source.  Perhaps,  however,  the 
principle  which  excludes  such  evi- 
dence was  somewhat  infringed  by 
the  inspection  of  the  draft  will,  even 
with  the  disclaimer;  for  in  such 
cases  who  can  venture  to  affirm  that 
his  mind  has  not  received  a  bias,  by 
allowing  the  inadipissible  evidence 
to  have  access  to  it? 

A  A 


354  PAROL   EVIDENCE, 

CHAPTER  xiii,  will,  according  to  the  intention.    The  will,  executed  with 

that  omission,  was  certainly  not  the  will  of  the  devisor; 
and  so  it  must  be  found  by  a  jury  upon  the  facts  stated 
as  to  the  Gloucester  estate ;  but  the  Court  could  not,  for 
that  reason,  set  up  the  intention  of  the  testator,  which  by 
mistake  he  had  been  prevented  from  carrying  into  exe- 
cution, as  if  he  had  actually  executed  that  intention  in 
the  forms  prescribed  by  the  Statute  of  Frauds,     To  as- 
sume such  a  jurisdiction  would,  in  effect,  be  to  repeal  the 
Statute  of  Frauds,  in  all  cases  where  a  testator  failed  to 
comply  with  the  statute  by  mistake  or  accident.     His 
Honor  added,  that  he  was  willing  to  direct  an  issue,  whe- 
ther this  was  the  will  of  the  testator  as  to  the  Gloucester 
estate ;  and  upon  this  issue  the  evidence  tendered  would 
be  admissible.    (The  reporter  states  that  a  case  was  cited 
at  the  bar,  on  the  authority  of  Lord  C.  B.  Richards^  in 
which  Lord  Eldon  had  sent  it  to  the  jury  upon  the  same 
description  of  facts.)     No  such  issue  was  asked.     The 
case  was  afterwards  reheard  before  the  Vice-Chancellor, 
when  it  was  su^ested,  on  the  result  of  the  conveyancer's 
evidence,  that  there  was  no  omission  in  the  will,  but  that 
the  error  was  owing  to  the  introduction  of  a  passage  which 
he  had  at  first  written,  but  afterwards  struck  through 
with  a  pen ;  but  which  had  been  copied  by  mistake  ib 
the  fair  will :  and  it  was  contended,  therefore,  that  there 
ought  to  be  an  issue,  to  try  whether  those  words  so  intro- 
duced by  mistake  were  part  of  the  will.     The  Vice-Chan- 
cellor thought  that,  if  such  a  case  had  been  originally 
made,  they  would  have  been  entitled  to  such  an  issue ; 
but  that,  as  it  was  opposed  to  the  allegations  on  the  re- 
cord, he  could  not  entertain  it.     The  case  was  carried  to 
the  House  of  Lords,  where  the  question,  whether  parol 
evidence  was  admissible  to  prove  such  mistake,  for  the 
purpose  of  correcting  the  will  and  entitling  the  appellant 
to  the  Gloucester  estate,  as  if  the  word  "  Gloucester" 


non. 
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bad  been  inserted  in  the  will,    was  submitted  to   the  chaptbb  xht. 
Judges,  who  declared  their  unanimous  opinion  to  be,  that 
the  evidence  was  not  admissible  {g). 

The  distincti(Mi  su^ested  in  the  Court  below  is  very  im- 
portant. It  seems  to  amount  to  this :  that  though  you  can- 
not resort  to  parol  evidence  to  control  the  effect  of  words 
or  expressions  which  the  testator  has  used,  by  shewing  that 
he  used  them  under  mistake  or  misapprehension,  nor  to 
supply  words  which  he  has  not  used,  yet  that  you  may,  cunsc  impro- 
upon  an  issue  devisavit  vel  non,  prove  that  clauses  or  S^^^^towUi 
expressions  have  been  inadvertently  introduced  into  the  ^'LJiJe'^iJ^ 
will,  contrary  to  the  testator's  intention  and  instructions,  ^'  "^^ 
or,  in  other  words,  that  a  part  of  the  executed  instoiment 
is  not  his  will.  In  support  of  this  doctrine  may  be 
adduced  the  case  of  Hippesley  v.  Homer  (A),  where  a  tes- 
tator, having  by  his  will  dated  in  1800,  devised  his  estate 
to  certain  limitations;  by  a  codicil  made  in  1804,  after 
empowering  one  of  the  devisees  for  life  to  make  a  join- 
ture, and  charge  portions  for  children,  made  certain  varia- 
tions in  the  limitations  in  the  will,  and  gave  certain  addi- 
tional powers  of  management  to  his  trustees.  The  bill 
alleged,  that  the  testator  executed  the  codicil  upon  the 
representation  and  in  the  belief  that  it  contained  nothing 
but  powers  to  the  devisee  lor  life  to  make  a  jointure  and 
charge  portions  for  children,  and  prayed  that  it  might  be 
set  aside.  The  facts  charged  were  ado(utted  by  the  an- 
swer. Issues  were  directed — First,  as  to  whether  the 
testator  did,  by  a  paper  writing,  purporting  to  be  a  codicil 
to  his  will,  devise  in  manner  following :  (Then  follow  the 
words  of  the  codicil,  by  which  only  the  powers  of  join- 
turing and  qharging  portions  were  conferred).  Secondly, 
whether  the  testator  did,  by  the  said  codicil,  devise  in 

{g)  1  M.  &  Scott,  362.  {h)  Turn.  &  B.  48,  n. 
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of  the  codicil).  The  jury  found  that  the  part  of  the  co- 
dicil which  was  the  subject  of  the  second  issue  did  not 
constitute  the  will  of  the  testator ;  and  that  the  part  of  the 
codicil  which  was  the  subject  of  the  first  issue  did  consti- 
tute the  will  of  the  testator.  Whereupon  the  Court  (not 
being  able  to  direct  the  instrument  to  be  delivered  up,  as 
part  of  it  was  good,)  declared  that  so  much  of  the  codicil 
as  did  not  constitute  the  will  of  the  testator  was  void. 
Rule  in  cases  of       Parol  evidence  is  also  admissible  for  the  purpose  oi 

counteracting  fraud ;  for  to  reject  it  in  such  case  would 

be  to  make  a  rule,  whose  main  object  is  to  prevent  injns- 

One  wiu  snr-    ticc,  instrumental  in  producing  it.  As  in  the  case  of  Doe 

Se/for^an."  d.  SmoU  V.  AUen  (i),  where  it  appeared  that  the  testator, 

®    '*  upon  being  pressed  by  some  persons  to  execute  a  second 

will,  inquired  if  it  were  the  same  as  the  former;    and 
being  told  that  it  was,  executed  the  will,  which  turned 
out  to  be  different.    The  Court  of  King's  Bench  held  that 
evidence  of  these  facts  ought  to  have  been  received.     **  I 
agree,"  said  Lord  Kenyan,  "  that  the  contents  of  a  will 
are  not  to  be  explained  by  parol  evidence ;  but,  notwith- 
standing the  Statute  of  Frauds,  evidence  may  be  given  to 
shew  that  a  will  was  obtained  by  fraud ;  and  the  effect 
of  the  evidence  offered  in  this  case  was  to  shew  that  one 
paper  was  obtruded  on  the  testator  for  another  which  he 
intended  to  execute." 
Promise  by  heir      Another  illustratiou  of  the  principle  occurs  in  the  cajse 
^utoHn-       suggested  by  Lord  Eldon,  in  Stickland  v.  A1dridge{k), 
forced.  «  ^^  ^^  estate  suffered  to  descend,  the  owner  being  in- 

formed by  the  heir,  that,  if  the  estate  is  permitted  to 
descend,  he  will  make  a  provision  for  the  mother,  wife, 
or  any  other  person,  there  is  no  doubt  equity  would  com- 

(0  8  Durn.  &  East,  147. 
{k)  9  Yes.  519.    See  also  Drokefwd  v.  WHka,  3  Aik.  539. 
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pel  the  heir  to  discoyer  whether  he  did  make  snch  pro-  chaptkb  xm. 
mise.  So,  if  a  father  devises  to  the  youngest  son,  who 
promises  that,  if  the  estate  is  devised  to  him,  he  will  pay 
£10,000  to  the  eldest  son,  equity  would  compel  the  for- 
mer to  discover  whether  that  passed  in  parol ;  and,  if  he 
acknowledged  it,  even  praying  the  benefit  of  the  statute, 
he  would  be  a  trustee  to  the  value  of  £10,000." 

And  it  is  clear  that,  in  such  a  case,  (and  this,  indeed, 
is  the  point  which  is  chiefly  material  here,)  if  the  trust 
were  denied  by  the  heir  or  devisee,  it  might  be  proved 
aliunde  (/). 

It  seems,  too,  that  parol  evidence  is  admissible  for  the  Parol  eridenoe 

,  -  .      admiuible  to 

purpose  of  rebutting  a  resulting  trust ;  as  in  such  case,  it  repei  a  result- 
does  not  contradict  the  will,  its  effect  being  to  support  "* 
the  legal  title  of  the  devisee  against,  not  a  trust  expressed, 
(for  that  would  be  to  control  the  written  will,)  but  against 
a  mere  equity  arising  by  implication  of  law  (m). 

On  the  same  principle,  parol  evidence  was,  under  the 
old  law,  admissible  to  support  the  claim  of  an  executor 
(now  taken  away  by  stat.  1  Will.  4,  c.  40)  to  the  undis- 
posed of  residue  of  a  testator's  personal  estate,  against  the 
presumption  in  favour  of  the  next  of  kin,  created  by  a 
legacy  to  the  executor  (»).  Such  evidence  may  also  be 
adduced  to  repel  the  presumption  against  double  portions; 
in  other  words^  to  shew  that  a  legacy  by  a  parent  to  his 
child,  was  intended  not  to  be  (as  the  general  rule  would 
make  it)  a  satisfaction  of  a  portion  previously  due  to  such 
child  by  the  testator,  or  that  a  subsequent  advancement  to 
the  child  was  not  to  be  (as  it  would,  according  to  the  ge- 
neral doctrine)  a  satisfaction  of  a  legacy  to  such  child  (o). 
It  is  clear,  also,  that  parol  evidence  is  admissible  to  prove 

(/)  See  Oldham  v.  Litchford,  2     Temp.  Talb.  79. 
Vem.  606.  («)  See  1  Rop.  Leg.  by  White,337. 

(m)  Mallahar  y.  Maliahar,  Cas.  (o)  Id.  338. 
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cBAPTKR  xiii.  the  fact  that  the  testator  intended  to  place  himself  in  loco 

parentis  towards  a  legatee,  who  was  not  his  child  (o). 
Construction  Returning   however  to  the  general  rule,  it  is  clear 

enced  by  parol"  that  parol  cvideucc  of  the  actual  intention  of  a  testator 
tJlilStentio^.'  is  inadmissible  for  the  purpose  of  controlling  or  influencing 

the  construction  of  the  written  will,  the  language  of  which 
must  be  interpreted  according  to  its  proper  acceptation^ 
or  with  as  near  an  approach  to  that  acceptation  as  the 
context  of  the  instrument  and  the  state  of  the  circum- 
stances existing  at  the  time  of  its  execution  (which,  as 
we  shall  presently  see,  forms  a  proper  subject  of  inquity,) 
will  admit  of.  No  word  or  phrase  in  the  will  can  be  di- 
verted from  its  appropriate  subject  or  object  by  extrinsic 
evidence,  shewiog  that  the  testator  commonly^  or  on  that 
particular  occasion  (/>),  used  the  word  or  phrase  in  a  sense 
peculiar  to  himself,  or  even  in  any  general  or  popular 
sense,  as  distinguished  from  its  strict  and  primary  import. 
**  Copyhold"  Thus,  in  the  case  of  Doe  d.  Brown  v.  Brotvn  (q),  it  was 
freeholds  by  pa-  held  that  a  dcvisc  of  copyhold  lands  could  not  be  extended 
-'-■'^      to  freeholds,  by  the  pr^uction  of  evidence  shewing  that 

the  testator  had  so  described  them  in  a  deed  executed  by 
him,  the  will  itself  furnishing  no  distinct  indication  that 
the  testator  meant  to  give  what  was  conveyed  by  the  deed, 
and  there  being  copyhold  lands  to  satisfy  the  devise. 
Extent  of  So,  iu  the  Casc  of  Doe  d.  Chichester  v.  Osenden  (r). 


(o)  Poujys  V.  Manfieldy  3  My.  & 
C.359. 

( jt?)  Observe  that  this  position  sup- 
poses the  existence  of  an  appropriate 
subject  or  object ;  otherwise  it  should 
seem  evidence  would  be  admissible 
of  the  testator  having  commonly 
described  the  object  (and  why  not 
the  subject  also  ?)  by  the  terms  used 
in  the  will.     Beaumont  v.  Fell^  1 


P.  W.  425,  post  382. 

(q)  11  East,  441.  See  ffngkef  r. 
Turner,  3  My.  &  K.  666,  where 
Sir  J,  Leach,  M.  R.,  held  that  a  re- 
voked will  could  not  be  looked  at 
for  the  purpose  of  influencibg  the 
construction  of  the  subsequent  un- 
revoked instrument. 

(r)  3  Taunt.  147. 
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(which  is  a  leading  authority,)  where  a  testator  devised 

his  *'  estate  at  Ashton,  in  the  county  of  Devon ;"  and  evi«  ^^Ashton  es- 

dence  was  adduced  to  shew  that  the  testator  was  accus-  larged  by  ez- 

tomed  to  distinguish  by  the  appellation  of  his  **  Ashton  denoe!  ^^' 

estate"   the  whole    of    his  maternal   estate,   including 

property  in   several  contiguous  parishes;    the  Court  of 

Common  Pleas,  notwithstanding  this  evidence,  held  that 

only  the  premises  in  the  manor  of  Ashton  passed;  Sir 

James  Mansfield  observing  that  this  would  give  the  will 

an  effectual  operation,  and  herein  the  case  differed  from  all 

others  in  which  such  evidence  had  been  received  :•  for  in 

them,  without  it,  the  devise  would  have  had  no  operation; 

and  it  was,  he  said,  safer  not  to  go  beyond  the  line.    And 

this  decision  was  affirmed,  on  the  unanimous  opinion  of 

the  Judges,  by  the  House  of  Lords. 

This  case  seems  to  have  settled  a  point  which  had  Not  admiMibio 
been  left  in  some  doubt  by  a  case  in  the  Common  Pleas,  stmction  of ' 
on  the  will  of  Mr.  Whitbread  (j),  (the  father  of  the  emi-  ^.  ^  ^ 
nent  brewer  and  politician,)  in  which  the  Judges  of  that 
Court  were  equally  divided  on  the  question,  whether  the 
words,  '^  estates  at  Lushill,  and  Heame,  and  Buekland,*^ 
were  so  descriptive  of  locality  as  to  preclude  the  admis- 
sion of  extrinsic  evidence  that  the  testator  intended  to 
use  them  in  any  other  sense.  The  evidence  offered  in 
this  case  was  nearly  the  same  as  that  in  Doe  v.  Oxendeuy 
namely,  that  under  the  description  of  the  Heame  estate 
the  testator  intended  to  include  lands  in  Heame  and 
several  other  parishes,  the  whole  forming  a  distinct  pur- 
chase made  by  him.  The  principle  of  Doe  v.  Oa;enden  has 
been  since  repeatedly  recognised.  Thus,  in  the  case  of 
Doe  d.  Browne  v.  Greening  (^),  the  Court  of  King's  Bench, 
on  its  authority,  rejected  evidence  offered  to  shew  that, 

(#)  WhUbread  r.  3%,  2  Bos.  &  P.  50S.  (0  3  ^^-^  &  S-  ^^^  • 
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include  lands  near  Coscomb. 

So,  in  Doe  d.  Tyrrell  v.  Lyford  (w),  where  the  testator 
devised  lands  at  Sutton  Wick,  in  the  parish  of  Sutton 
Courtney,  which  he  purchased  of  S.y  the  same  Court  would 

Construction  of  uot  allow  it  to  be  provcd  by  extrinsic  evidence  that  he 

words  not  va-       , 

ried  by  evidence  intended  to  iuclude  Certain  pieces  of  ground  not  in  the 
tion.  hamlet  of  Sutton  Wick,  but  parcel  of  the  estate  purchased 

of  S.,  and  in  the  parish  of  Sutton  Courtney. 

Again,  in  Doe  d.  Preedy  v.  HoUwn  (i?),  where  a  testator 
devised  to  A.  his  messuage  or  tenement  in  Swalcliffe, 
wherein  he  (the  testator)  then  resided,  with  the  offices, 
outhouses,  bams,  stables,  and  other  edifices  and  buildings^ 
yards  and  gardens  to  the  same  adjoining^  and  all  the  several 
closes  or  inclosed  grounds,  pieces  and  parcels  of  ground, 
called  and  known  by  the  several  names  of  "  Cow-houfie," 
&c.,  with  the  appurtenances,  part  of  the  farm  and  lands 
then  in  his  own  occupation,  &c.  And  he  devised  to  B. 
all  other  his  hereditaments  in  Swalcliffe  (except  what  he 
had  before  devised  to  A.).  The  question  was,  whether 
the  devise  to  A.  comprised  two  cottages  adjoining  the 
messuage  in  which  the  testator  resided,  and  which  he 
had  separated  therefrom  by  a  stone  wall,  and  let  off  to 
tenants.  It  was  held,  that  the  cottages  in  question, 
though  not  in  the  testator's  own  occupation,  passed  under 
the  devise  to  A.,  (it  being  considered  that  the  devise  was 
not  confined  to  what  was  in  the  testator's  own  occupa- 
tion,) and  that  evidence  of  the  testator's  intention,  orally 
declared  at  the  time  of  giving  instructions  for  and  exe- 
cuting his  will,  that  the  cottages  should  be  included  in 
the  devise  to  B.,  was  inadmissible. 
Position  of  re-        And  it  may  not,  perhaps,  be  quite  superfluous  to  ob- 

(tf)  4  Mau.  &  S.  550.  (v)  5  Nev.  &  M.  391 ;  ^.  C.  4  Ad.  &  Ell. 76. 
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serve,  that  relative  pronouns,  which  have  no  independent  chapter  xm. 
force  or  signification,  but  whose  eflTect  depends  wholly  utive  prononns 

,  ,  not  to  be  varied 

upon  the  position  which  they  occupy  in  the  instrument,  by  parol  eri- 
cannot,  by  means  *of  parol  evidence,  be  shifted,  so  as  to 
relate  to  a  different  antecedent. 

Thus,  in  the  case  of  CdsUeton  v.  Turner  {w\  where  a 
testator  had  made  dispositions  in  his  will  to  several,  and 
but  two  women  were  mentioned  throughout  the  whole 
will,  viz.  his  wife  and  his  niece,  and,  in  the  latter  part  of 
the  will,  a  particular  estate  was  devised  to  *^  her"  for 
and  during  her  natural  life — Lord  Hardtoicke  refused  to 
receive  parol  evidence  for  the  purpose  of  shewing  to 
which  of  the  two  women  "  her"  referred;  his  Lordship 
thinking  that  the  offering  it  was  an  attempt  contrary  to 
the  principles  of  the  Court,  because  it  would  tend  to  put 
it  in  the  power  of  witnesses  to  make  wills  for  testators. 
And  his  Lordship  held,  that,  though  **  her"  was  a  relative 
term,  it  related  to  the  wife,  upon  the  ground  that,  through- 
out the  will,  in  other  places,  "  her"  seemed  to  relate  to 
the  wife  {r). 

If,  however,  the  context  of  the  will  presents  an  obstacle  Word*  may  be 

diverted  from 

to  the  construing  of  the  terms  of  description  in  their  strict  their  primary 

,    ,   *    acceptation  by 

and  most  appropriate  sense,  a  foundation  is  thereby  laid  inconsiatency 
for  the  admission  of  evidence  shewing  that  they  are  sus- 
ceptible of  some  more  popular  interpretation,  which  will 
reconcile  them  with,  and  give  full  scope  and  effect  to, 
such  seemingly  repugnant  context. 

To  this  principle,  it  is  conceived,  may  be  referred  the 
important  and  much  discussed  case  of  Doe  d.  Bea4:h  v. 
Earl  of  Jersey  {y\  where  a  testatrix,  after  reciting  a 

(tff)  Cited  2  Yes.  sen.  216.  v.  Ocmdy^  1  Kee.  909,  post.  Chap- 

{x)  Parol  evidence  is  also  inad-  ter  14. 

missible  for  the  purpose  of  raising  {y)  1  B.  &  Aid.  550,  and  3  B,  & 

a  case  of  election.    See  ClemenUon  Cress.  870. 
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with  G.  V.  P.,  devised,  subject  to  the  estate  for  life  of 
Devise  of  the     her  husband  therein,  all  that  hei*  Briton  Ferry  estate^  with 

Briton  Ferry 

Estate.  all  the  manors,  advowsons,  messuagciJ,  buildings,  lands, 

tenements,  and  hereditaments  thereto  belonging,  or  of 
which  the  same  consisted.  In  a  subsequent  part  she 
added :  "  Also  I  give  my  Pentline  Castle  estate,  which, 
as  well  as  my  Briton  Ferry  estate,  is  situate,  lying,  and 
being  in  the  county  of  Glamorgan,"  &c.  It  appeared  by 
the  evidence,  that  the  estate,  which  had,  for  half  a  cen- 
tury before  the  date  of  the  will,  gone  by  the  name  of  the 
Briton  Ferry  estate,  comprehended  several  thousand  acres, 
both  in  the  counties  of  Glamorgan  and  Brecon,  and  part 
thereof  consisted  of  the  capital  messuage,  lands,  and  tene- 
ments, in  the  parish  of  Briton  Ferry,  comprising  the  whole 
of  the  parish.  That  the  estate  comprised  six  advowsons, 
of  which  the  parish  of  B.  F.  was  one,  and  one  manor, 
aaid  one  undivided  sixth  in  another  manor,  and  dwi  there 

Held  to  extend  wo^s  no  manoT  of  Briton  Ferry.     One  of  the  questions 

to  lands  not  in  -%     %-%         ii*  •!  -■••iijt  i* 

the  parish  of     was,  whether  this  evidence  was  admissible,  xhere  bemg  a 

HP. 

parish  of  that  name.  The  opinion  of  the  Judges  was  in 
favour  of  the  reception  of  the  evidence ;  but  on  account  of 
an  imperfection  in  the  special  verdict,  the  House  of  LordB 
av^rded  a  venire  de  novo. 
Observations  The  particular  grounds  of  this  opinion  do  not  appear, 
7^wy.  *  ^'      but  it  was  probaWy  founded  on  the  evidence  furnished  by 

the  will,  that  the  testatrix  meant  something  more  than 
the  mere  parish  called  Briton  Ferry.  This  appeared 
from  the  extensive  terms  of  the  description,  and  particu- 
larly from  its  referring  to  "  manors,"  whereas  the  parish 
was  not  a  manor,  and  it  was  probably  assisted  also  by 
the  reference  to  the  Pentline  Castle  estate,  which  had  no 
such  local  limit.  Besides,  the  evidence  went  not  only  to 
shew  that  the  testatrix  affixed  a  meaning  to  this  term  be- 
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yond  the  parochial  houndary,  but  that  it  was,  and  had  chapter  xw. 
long  been,  generally  known  by  other  persons  by  that 
appellation.     By  the  tenor  of  the  Judges'  answer,  how- 
erer,  it  may  be  infeil-ed,  that  no  reliance  was  placed  on 
this  distinction. 

And  here  it  may  be  observed,  that  if  a  testator  make  A«totraM. 
his  will  in  a  foreign  language,  or  introduce  therein  certain  phenng  pecu. 
terms  or  characters  which  are  not  understood  by  the 
court,  recourse  may  be  had  to  persons  conversant  with 
the  subject,  for  the  purpose  of  trani^ating  the  will,  or  de- 
ciphering the  characters  (z). 

Though  it  IS  (as  we  have  seen)  the  will  itself  (and  not  state  of  ftwsta  at 

®  ^  ^  ^  thcdateofwUl 

the  intention,  as  elsewhere  collected)  which  constitutes  proper  to  be «- 

garded. 

the  real  and  only  subject  to  be  expoundedy  yet,  in  perform- 
ing this  office,  a  court  of  construction  is  not  bound  to 
shut  its  eyes  to  the  state  of  facts  under  which  the  will 
was  made;  on  the  contrary,  an  investigation  of  such  facts 
often  materially  aids  in  elucidating  the  scheme  of  dispo- 
sition which  occupied  the  mind  of  the  testator.  To  this 
end,  it  is  obviously  essential  that  the  judicial  expositor 
should  place  himself  as  fully  as  possible  in  the  situation 
of  the  person  whose  language  he  has  to  interpret;  and 
guided  by  the  light  thus  throvm  on  the  testamentary 
scheme,  he  may  find  himself  justified  in  departing  from  a 
strict  construction  of  the  testator's  language,  without  (to 


{z)  Mcuters  v.  Masters,  1  P.  W. 
421;  Nartnan  v.  Morrdl,  4  Ves. 
7^ ;  OM^  ▼.  Beechty,  9  Sim.  24 ; 
2  Rus8.  &  My.  624 ;  Wigram  on  Ex- 
trinsic Evidence,  Append.  S.  C.  In 
the  last  case  the  question  was,  whe- 
ther the  word  "  mod."  occurring  in 
the  codicil  to  the  will  of  a  sculptor, 
applied  to  his  models.  The  opi- 
nions of  sculptors  and  persons  skill- 
ed in  handwriting  differed  on  this 


point ;  and  the  ultimate  conclusion   Meaning  of 

ofthe  Chancellor  (Lord  ^roM^rAaw)   ^a™"^*^. 

was^  that  the  formid  bequest  in  the  tor. 

wiU  could  not  be  revoked  by  an 

imperfectly- expressed  and  doubtful 

word  introduced  into  the  codicil.  An 

attempt  was  made  to  explain  the 

testator's  meaning  by  the  evidence  of 

a  person  who  attested  his  will ;  but 

this,  of  course,  was  inadmiasible. 
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borrow  the  words  of  an  elegant  writer)  allowing  "  conjec- 
tural interpretation  to  usurp  the  place  of  judicial  exposi- 
tion (ff)."  Thus,  if  it  appears  (and  of  course  it  can  only 
appear  by  extrinsic  evidence,)  that  there  is  no  subject  or 
object  answering  to  the  description  in  the  will,  strictly 
and  literally  construed,  but  that  there  is  a  subject  or  ob- 
ject precisely  answering  to  such  description,  interpreted 
according  to  the  popular  and  less  appropriate  sense  of 
the  words,  the  conclusion  that  the  testator  employed 
them  in  the  latter  sense  is  irresistible.  Examples  of  this 
principle  of  construction  are  widely  scattered  through  the 
present  treatise.  It  may  be  discerned  in  the  rule  (here- 
after treated  of)  which  reads  a  general  devise  of  lands  as 
extending  to  leaseholds,  where  the  testator  had  no  free- 
holds on  which  it  could  operate;  and  also  in  the  rule 
(likewise  discussed  in  the  sequel)  which  reads  such  a  de- 
vise as  an  appointment  under  a  power,  where  it  would 
otherwise  be  nugatory  for  want  of  property  of  the  testator, 
strictly  so  called,  on  which  to  operate,  though  neither  of 
these  questions  can  now  arise  under  a  vrill  made  or  repub^ 
lished  since  1837.  The  principle  is  further  exemplified  in 
those  cases  in  which  a  devise  of  lands  at  a  given  place  has 
been  extended  to  property  not  strictly  answering  to  the 
locality,  because  there  is  none  which  does  precisely  corre- 
spond to  it(i),  or  in  which  a  specific  bequest  of  stock  in  the 
public  funds  has  been  held  to  comprise  stock  of  another 
denomination,  the  testator  having,  when  he  penned  this 
bequest,  a  sufficient  amount  in  the  latter,  and  none  in  the 


(a)  Vide  Wigram  on  Ambigui-  intricate  subject, 

ties  in  Wills  and  the  Admissibility  (h)  Doe  v.  Eoberis,  5  B.  &  Aid. 

of  Parol  Evidence,  2nd  ed.  75 ;  a  407.    But  learn  the  Umits  of  this 

work  which  should  be  perused  by  doctrine  from  Miller  v.  TVoivrr,  1 

every  person  who  wishes  to  acquire  M.  &  Scott,  342 ;  S.C.S  Bing.  244, 
an  intimate  acquaintance  with  this 
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fonner  fund  (c).    Again,  we  discover  traces  of  the  doctrine  chaptxr  xm. 

in  the  mle  (also  hereafter  discussed)  which  construes  a 

gift  to  the  children  of  a  deceased  person,  or  the  children 

*^  now  bom'*  of  a  living  person,  as  comprising  illegitimate 

children;   there  being  no  legitimate  child  to  supply  the 

gift  with  a  more  appropriate  object  (rf).     And  lastly,  in 

the  rule  which  reads  a  devise  or  bequest  to  apply  to  a 

person  who  imperfectly  answers  the  name  and  description 

in  the  will,  there  being  no  person  who  does  more  precisely 

answer  to  them.     In  these  instances,  and  many  more 

which  might  be  adduced,  the  application  of  the  rules  of 

construction  evidently  depends  on  and  is  governed  by  the 

state  of  extrinsic  facts. 

It  would  be  dangerous,  however,  to  place  this  state-  stateoffoctsat 
ment  of.the  doctrine  in  the  hands  of  the  reader,  unaccom-  S? t? 'toT' 
panied  by  a  caution  agamst  the  mistaken  application  of  it  stmction. 
to  gifts  comprising  a  subject  or  object,  or  a  class  of  ob- 
jects, which,  by  the  rules  of  construction,  is  to  be  ascer^ 
tained  at  the  death  of  the  testator,  or  at  any  other  period 
posterior  to  the  date  of  the  will.     In  such  cases,  it  would 
be  manifestly  improper  to  admit  the  state  of  fects  existing 
when  the  will  is  made,  to  have  any  influence  upon  the 
construction ;  for  instance,  since  a  residuary  bequest  com- 
prehends all  the  personal  property  of  which  the  testator 
is  possessed  at  the  time  of  his  decease,  the  absence  of 
any  given  species  of  property,  or  of  any  property  whatever, 
at  the  date  of  the  will,  to  satisfy  such  bequest,  ought  not 


(c)  Famnereau  y.  Poyntz,  1  Bro. 
C.  C.  472.  But  see  Beys  r.  Wil- 
HafMy  3  Sim.  573. 

(d)  Obserre  that,  in  aU  the  above 
cases,  the  parol  evidence  is  not  ad- 
duced to  shew  that  the  testator  ac- 
tuaUy  intended  the  devise  to  have 
the  operation  which  is  given  to  it^ 


but  merely  to  supply  facta  from 
which  the  Court  infers  such  to  be 
the  intention ;  and  this  inference 
would  not  be  allowed  to  be  con- 
troUed  by  the  production  of  evidence 
shewing  that  the  construction  thus 
put  on  the  will  is  at  variance  ^ith 
the  testator's  real  intention. 
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CHAPTER  xin.  in  the  slightest  degree  to  affect  its  construction,  by  ex- 
tending the  bequest  to  property  not  strictly  belonging  to 
the  testator,  or  over  which  he  has  not  any  power  of  dispo- 
sition. On  the  same  principle,  if  a  testator  bequeaths  all 
the  stock  of  a  particular  denx)mination,  of  which  he  may 
be  possessed  at  the  time  of  his  decease,  m>  argument  is 
supplied  for  extending  the  bequest  to  stock  of  any  other 
denomination  by  the  circumstance  that  the  testator  had 
at  the  making  of  the  will  no  stock  answering  to  the  descrip- 
tion. Again«  as  a  devise  or  bequest  to  the  children  of  a 
living  person  as  a  class,  will  comprise  all  who  come  in  esse 
before  the  death  of  the  testator,  the  fact  of  there  being 
no  child  properly  so  called,  i.  e.  no  legitimate  child,  at  the 
date  of  the  will,  raises  no  necessary  inference  that  the 
testator  had  in  his  contemplation  then  existing^  iU^ti- 
mate  children. 
Effect  of  recent  And  it  IS  material  to  observe,  that  the  i^c^it  ^met- 
the  cfwes  under  uicnt,  which  (wc  have  seen)  makes  the  will  speak  as  to 
consi  era  on.  ^^^^  j.^  ^^^  personal  cstatc,  from  the  death  of  the  tes- 
tator, will  tend  greatly  to  narrow  the  practical  range  of 
the  rule  which  authorizes  the  application  of  words  to  a 
less  appropriate  subject,  on  account  of  tbe  non-existence 

words.  If,  therefore,  a  testator,  by  a  will  made  or  repub- 
lished since  1837,  should  devise  all  his  lands  in  the  parish 
of  A.,  the  fa^t  of  his  then  not  having  lands  in  tha*  pariah 
will  supply  a  much  less  forcible  and  conclusive  argument 
than  heretofore,  for  holding  the  words  to  apply  to  lands 
in  a  contiguous  parish,  seeing  that  a  testator  not  only 
ma^  extend  his  devise  to  after-acquired  estates,  but  that  a 
devise  is  to  be  construed  as  speaking  at  his  death,  unless 
the  contrary  appears;  so  that  the  testator  may  have  con- 
templated, and  is  to  be  presumed  to  have  contemplated, 
the  future  acquisition  of  lands  in  the  parish  in  question, 
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to  satisfy  the  terms  of  the  devise  in  their  strict  and  pro-  chapter  xm. 
*per  acceptation. 

Of  course,  parol  evidence  is  admissible  (and  that,  with-  Parol  evidence 

^  ^  ^      admissible  to 

out  intrenching  on  the  doctrine  of  Doe  v.  Osenden,)  in  >bew  what  ib 

,  comprised 

order  to  ascertain  what  is  comprehended  m  the  terms  of  within  a  given 

description. 

a  given  description,  referring  to  an  extrinsic  fact. 

Thus,  if  a  testator  devise  the  house  he  lives  in  (ef ),  or 
his  farm  called  Blackacre  (^),  or  the  lands  which  he  pur- 
chased of  A^  parol  evidence  must  be  adduced  to  shew 
what  house  was  occupied  by  the  testator,  what  fiajrm  is 
called  Blackacre,  or  what  lands  were  purchased  of  A.; 
such  evidence  being  essential  for  the  purpose  of  ascertain- 
ing the  actual  subject  of  disposition.  The  distinction 
obviously  is,  that  although  evidence  dehore  the  will  is 
not  admissible,  to  shew  that  the  testator  used  his  terms 
of  description  in  any  peculiar  or  extraordinary  sense,  yet 
it  may  be  adduced  to  ascertain  what  the  description  pro- 
perly comprehends. 

Of  this  principle  we  have  a  useful  example  in  the  case 
of  Sanford  v.  Raikes  (/),  decided  by  Sir  William  Ghrmd^ 
a  Judge,  whose  exposition  of  the  principles  of  law  viras 
ever  marked  by  a  perspicuity,  and  felicity  of  illustration, 
peculiarly  his  own.  A  testator,  by  codicil  devised  in 
these  words,  "  I  give  the  house  in  Seymour  Place,  which 
I  have  given  a  memorandum  of  agreement  to  purchase, 
(and  which  is  to  be  paid  for  out  of  timber,  which  I  have 
ordered  to  be  cut  down,)  to  the  Rev.  John  Sanford."     It  Reference  to  an 

extrinsic  docn* 

happened  that  the  testator  had  shortly  before,  entered  into  ment. 
an  agreement  to  purchase  the  house  in  question  for  £7350, 
and  had,  two  days  after  that  contract,  given  an  order  in 
writing  to  his  steward,  to  cut  down  timber  in  a  particular 

(J)  Doe  d.  Clements  v.  Collins^  2      S.  299.     See  also  Buck  d.  Whall^ 
Durn.  &  East,  498.  v.  Newton^  1  Bos.  &  P.  63. 

(0  GoocUitle  V.  ^Southern,  1  Mau.  &         (/)  1  Mer.  646. 
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estate,  to  the  amount  of  £10,000.     One  of  the  objections 
made  by  the  heir  to  this  devise  was,  that  the  codicil  did 
not  refer  to  any  particular  timber,  and  could  not  be  made 
good  by  evidence  aliunde ;   and  reliance  was  placed  upon 
the  cases  deciding  that  a  will  to  incorporate  another  in- 
strument must  so  describe  it,  that  the  court  could  be 
under  no  mistake.     But  the  M.  R.  conclusively  answered 
this  reasoning.    "  I  had  always  understood,"  he  observed, 
"  that  where  the  subject  of  a  devise  was  described  by  re- 
ference to  some  extrinsic  fact,  it  was  not  merely  compe- 
tent, but  necessary,  to  admit  extrinsic  evidence  to  ascer- 
tain the  fact ;  and,  through  that  medium,  to  ascertain  the 
subject  of  the  devise,     I  do  not  know  what  this  has  to 
do  with  cases  where  there  is  a  reference  to  some  paper 
which  is  to  make  part  of  the  will.      There  it  may  be 
considered  that  the  will  itself  must  specify  the  paper  that 
is  to  be  incorporated  into  it.     Here,  the  question  is  not 
upon  the  devise,  but  upon  the  subject  of  it.     Nothing  is 
oflFered  in  explanation  of  the  will,  or  in  addition  to  it. 
The  evidence  is  only  to  ascertain  what  is  included  in  the 
description  which  the  testator  has  given  of  the  thing  de- 
vised.    Where  there  is  a  devise  of  the  estate  purchased 
of  A.,  or  of  the  farm  in  the  occupation  of  B.,  nobody  can 
tell  what  is  given,  until  it  is  shewn  by  extrinsic  evidence, 
what  estate  it  was  that  was  purchased  of  A.,  or  what 
was  in  the  occupation  of  B.     In  this  case,  the  direction 
with  regard  to  payment  for  the  house,  amounted  in  effect 
to  a  devise  of  so  much  of  the  produce  of  the  timber  ordered 
to  be  cut  down,  as  should  be  sufficient  to  pay  for  the 
house.    What  is  there  in  the  fact  here  referred  to,  namely^ 
an  antecedent  order  for  cutting  down  timber,  that  makes 
it  less  a  subject  of  extrinsic  evidence,  than  such  a  one  as 
I  have  alluded  to  ?     The  moment  it  is  shewn  that  it  was 
a  given  nuniber  of  trees  growing  in  such  a  place,  or 


HOW    FAR   ADMISSIBLE.  369 

£10,000  worth  in  value  of  the  timber  on  such  an  estate,  chaptir  xm. 
that  the  testator  had  ordered  to  be  cut  down,  the  subject 
of  the  devise  is  rendered  as  certain,  as  if  the  number,  va- 
lue, or  situation  of  the  trees,  had  been  specified  in  the 
wiU." 

So,  in  Ongley  v.  Chambers  (y),  where  a  testator  devised 
the  rectory  or  parsonage  of  M.,  with  the  messuages,  lands, 
tenements,  tithes,  hereditaments,  and  all  and  singular 
other  the  premises  thereunto  belonging,  with  their,  and 
every  of  their  rights,  members,  and  appurtenances;  it  was 
held,  that  lands,  and  a  messuage  (in  addition  to  the  par- 
sonage-house) in  the  same  parish,  which  had  been  acquired 
by  the  owners  of  the  rectory  about  two  centuries  ago, 
and  bad  been  uniformly  demised  and  occupied  with  it  since 
that  period,  and  had  been  so  purchased  by  and  conveyed 
to  the  devisor,  passed:  Lord  Gifford^  C.  J.,  observed, 
that  the  expression  was  '* messuages;"  whereas,  strictly 
speaking,  there  was  but  one  messuage  belonging  to  the 
rectory,  namely,  the  parsonage-house.  The  having  re-  Remmrkon 
course  to  the  leases  and  other  extrinsic  evidence,  to  shew  chamhert. 
what  lands  had  been  usually  enjoyed  with  the  rectory, 
was  objected  to,  on  the  authority  of  Doe  v.  Brown^  and 
the  class  of  cases  before  stated;  but  the  distinction  be- 
tween the  cases  is  obvious.  Here  it  was  a  question  of 
parcel  or  no  parcel,  the  description  referred  to  the  fact, 
and  it  was  governed  by  the  same  principle  as  the  case 
suggested  by  Sir  W.  Grants  of  a  devise  of  lands  in  the 
occupation  of  A. 

Upon  the  same  principle,  of  course,  it  is  not  essential  sufficient  if 
to  the  validity  of  a  gift,  either  of  real  or  personal  estate,  vide  mLST' 
that  the  person  who  is  the  intended  object  of  the  testa-  S,c"bj^t  ©?* 
tor's  bounty  should  be  actually  pointed  out  on  the  face  of  ^  * 

{g)  8  Moore,  6Co. 
VOL.  I.  B  B 
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means  of  ascertaining  it,  according  to  the  maxim,  id 
certum  est  quod  certum  reddi  potest.  Nor  is  it  material 
that  the  description  makes  the  objects  of  gifts  to  depend 
upon  circumstances  or  acts  of  persons,  which  are  future 
and  contingent,  or  even  upon  the  future  acts  of  the  testator 
himself,  though  this  is  sometimes  resisted  as  contravening 
the  principle  of  the  statutory  requisition  of  attesting  wit- 
nesses. There  seems,  however,  to  be  no  valid  ground  for 
the  objection.  Every  description  must  more  or  less  in- 
volve inquiry  into  extrinsic  facts;  and  there  is  no  reason 
why  the  ascertainment  of  the  objects  may  not  depend 
as  well  upon  the  acts  or  conduct,  past  or  fiitnre,  of  the 
testator,  as  upon  any  other  contingent  circumstance. 
Hence,  it  was  recently  decided  (A),  that  a  devise  in  favour 
of  the  persons  who  might  be  partners  of  the  testatrix,  or 
to  whom  she  might  sell  her  business,  was  valid;  Lord 
Langdale  observing,  that  if  the  description  be  such  aa  to 
distinguish  the  devisee  from  every  other  person^  it  is  suffi- 
cient, without  entering  into  the  consideration  of  the  qoee- 
tion,  whether  the  description  was  acquired  by  the  devisee 
after  the  date  of  the  will,  or  by  the  testator's  own  act  in 
the  course  of  his  afl^rs,  or  in  the  ordinary  management 
of  his  property. 

Upon  recourse  being  had  (as  we  have  seen  is  necessa- 
rily done)  to  evidence  dehors  the  will,  for  the  purpose  of 
acquiring  a  knowledge  of  the  state  of  facts,  and  thereby 
of  ascertaining  to  what  subject  or  object  the  words  of  the 
will  actually  refer,  it  frequently  happens,  that  such  evidence 
raises  an  ambiguity,  by  disclosing  the  existence  of  more 
than  one  subject  or  objeet,  to  which  the  words  are  equally 
applicable.     The  uncertainty  as  to  which  of  these  was 


Latent  ambi- 
guity remov- 
able by  parol 
evidence. 


(A)  ShOlt  y.  Sargmj  2  Kee.  255. 
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in  the  testator's  contemplation,  would,  if  the  investigation  chaftbii  xm. 
stopped  here,  necessarily  be  fatal  to  the  gift.  The  ex- 
trinsic evidence,  however,  is  allowed  to  clear  up  the  am- 
biguity which  it  has  created,  by  pointing  out  (if  it  can) 
the  actual  subject  or  object  of  gift,  among  the  several 
properties  or  persons  answering  to  the  description*  Am- 
biguitas  verborum  latens  verificatione  suppletur;  nam  quod 
ex  facto  oritur  ambiguum  verificatione  facti  toUitur  (a). 

Thus,  where  a  testator  devises  his  manor  of  Dale,  and 
it  is  found  that  he  had  at  the  date  of  his  will  two  manors. 
North  Dale  and  South  I)ale,  evidence  may  be  adduced 
to  shew  which  of  them  was  intended  (j). 

Again,  if  a  testator  having  two  closes  in  the  occupation  Effect  where 
of  A.,  devises  all  that  his  close  in  A.'s  occupation,  evi-  subjecu  or  ob- 
deuce  is  admissible  to  prove  which  of  the  two  closes  he  tTdea^tionf 
meant  to  devise,  but  not  to  prove  that  he  considered  them 
as  constituting  one  close,  and  intended  both  to  pass;  the 
effect  of  which  would  be,  to  contradict  the  words  of  the 
will,  especially  if  the  word  "closes"  (in  the  plural)  oc- 
curred efsewhere  in  the  will  (k) ;   thereby  shewing,  that 
the  testator  had  the  distinction  between  the  singular  and 
plural  number  present  to  his  mind. 

The  same  principle,  of  course,  is  applicable  (and  it  has 
been  most  frequently  applied)  to  the  objects  of  a  devise. 
Thus,  in  Lord  Cheynejfs  case  (/),  it  was  resolved  that  if  a 
man  have  two  sons,  both  baptized  by  the  name  of  John, 
and  conceiving  that  the  elder  (who  had  been  long  absent) 
i9  dead,  devise  his  lands  by  his  will  in  writing,  to  his  son 
John,  generally,  and  in  truth  the  elder  is  living;  in  this 
case  the  younger  son  may  produce  witnesses  to  prove 
his  father's  intent,  that  he  thought  the  other  to  be  dead, 

(0  Bacon's  Elements,  Reg.  23.         Adol.  787. 

(i)  See  1  M.  &  Sooti,  343.  (/)  6  Rep.  68  b. 

{h)  Riehardwn  r.  Wcason^  4  B.  & 

BB2 
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John  the  younger;  for,  obserres  Lord  Coke^  no  inconve- 
nience can  arise,  if  an  averment  in  such  case  be  taken  {m) ; 
because  he  who  sees  such  will,  ought  at  his  peril  to  in- 
quire which  John  the  testator  intended;  which  may  easily 
be  known  by  him  who  wrote  the  will,  and  others  who 
were  privy  to  his  intent. 
Evidence  ad-  So,  in  the  casc  of  Joncs  V.  Newman  (»),  where  a  testa- 
which  of  two      trix  devised  to  John  Cluer  of  Calcot.     There  were  two 

persons  answer-  aji  ^  itjij  t        •  t 

mg  to  the  name  pcrsous,  father  and  son,  of  that  name,  and  evidence  was 
was  in  n  e  .     g^jmj^tg J  ^q  ghew  which  was  intended.     One  of  them  had 

subsequently  died  in  the  testatrix's  lifetime;  but,  of  course, 
that  could  not  influence  the  construction. 

Again,  in  the  case  of  Careless  v.  Careless  (o),  where  the 
bequest  was  "  to  Robert  Careless  my  nephew,  the  son  of 
Joseph  Careless."  It  appeared  by  the  evidence,  that  the 
testator  had  no  brother  named  Joseph,  but  he  had  two 
brothers,  John  and  Thomas,  both  mentioned  in  the  will, 
each  of  whom  had  a  son  named  Robert.  These  nephews 
were  the  respective  claimants ;  Thomas's  son  relying  on 
the  fact,  that  in  other  parts  of  his  will  the  testator  had 
described  Robert  the  son  of  John,  in  a  difierent  manner, 
sometimes  calling  him  his  nephew  Robert,  simply,  without 
any  further  designation,  and  sometimes  rightly  Robert 
the  son  of  John.  By  the  parol  evidence  which  was  ad- 
duced on  both  sides,  it  appeared  that  the  testator  was 
intimately  acquainted  with  John's  son  Robert,  but  that 
Thomas's  son  lived  at  a  distance,  and  was  almost  unknown 

(m)  But  the  effect  of  the  doctrine  practice,  unless  some  discrepancy- 
is  to  render  it  necessary  to  the  com-  occurs  between  the  terms  of  the  wiU 
pleteness  of  a  title  derived  under  a  and  the  actual  name  or  addition  of 
devisee,  that  it  should  be  ascertain-  the  claimant, 
ed  that  there  is  not  more  than  one  (n)  Sir  W.  Black.  60. 
person  answering  to  the  description ;          (o)  1  Mer.  384. 
but  this  is  seldom  attended  to  in 
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to  him,  the  testator  having  been  introduced  to  him  but  chaptke  xm. 
once;  and  it  was  even  doubtful  whether  the  testator  knew 
that  his  brother  Thomas  had  a  son  of  that  name.  Sir 
W.  Chant  held,  that,  as  the  ambiguity  was  created  by 
facts  dehors  the  will,  parol  evidence  was  admissible;  and 
the  presumption  upon  the  evidence  was,  that  the  testator 
intended  that  nephew  whom  he  knew  best,  and  with 
whose  name  it  is  certain  he  was  acquainted.  "  Supposing, 
however,"  said  the  M.  R.,  "  that  this  inaccurate  descrip- 
tion should  be  taken  therefore  to  apply  to  the  plaintiff, 
(John's  son«)  the  testator  has  not  always  applied  to  him 
the  same  description,  but  has  sometimes  called  him  his 
nephew  Robert,  genemlly,  and  sometimes  rightly,  Robert 
the  son  of  his  brother  John ;  and  thence  it  is  argued, 
that  as  it  is  plain  he  knew  the  plaintiff  by  his  right  de- 
scription, so  it  cannot  be  imagined  that  he  inserted  a 
wrong  description,  intending  it  should  apply  to  him. 
But  it  must  be  observed,  that  the  claim  of  the  plaintiff  to 
the  property  given  by  the  general  description  of  the  tes- 
tator's nephew  Robert,  is  not  disputed,  though  it  is  in 
words  equally  ambiguous  with  this  which  is  disputed. 
This  amounts  to  an  admission  on  the  part  of  the  defend- 
ant, to  the  full  extent  of  what  the  plaintiff  would  establish 
by  his  evidence.  Then  it  is  not  pretended  that  the  testa- 
tor could  have  meant  any  body  but  one  of  his  two  bro- 
thers, John  and  Thomas,  by  the  description  of  Joseph 
Careless;  nor  can  it  be  supposed  that  he  was  in  fact  ig- 
norant of  the  names  of  his  brothers.  It  was  therefore  a 
mere  slip  of  the  pen;  and  then  what  name  did  he  intend 
to  write?  Not  Thomas,  for  then  it  must  have  been 
brought  newly  to  his  mind  that  he  had  two  nephews  of 
the  name  of  Robert,  to  one  of  whom  he  had  already  given 
as  the  son  of  John;  and  the  necessity  of  distinguishing 
between  them  would  in  that  case  have  induced  him  to 
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Evidence  ad- 
mitted as  be- 
tween tiro 
claimants 
eqoally  de- 
scribed* 


Contra  where 
will  affords 
gromid  for  pre- 
ferri^i^  either* 


describe  the  other  accurately.  If  he  had  only  one  of  his 
nephews  in  his  mind,  during  the  whole  time  that  he  was 
making  his  will,  it  is  natural  to  conceive  that  such  a  mis- 
take might  have  been  made  by  mere  inattention;  but  as 
actual  ignorance  is  out  of  the  question,  such  a  mistake 
would  not  be  reconcileable  with  the  supposition,  that  the 
testator  at  all  thought  of  his  other  nephew  Robert,  so  as 
to  bring  into  his  mind  the  necessity  of  marking  which 
of  the  two  he  intended.  During  the  time  that  he  was 
making  his  will,  therefore,  he  forgot  (if  indeed  he  ever 
knew)  that  he  had  any  nephew  called  Robert  besides  the 
plaintiflF." 

Again,  in  the  case  of  Doe  d.  Morgan  v.  Morgan  (/>), 
where  a  testator  devised  certain  property  to  his  nephew 
Morgan  Morgan,  and  then  in  the  same  will  devised  other 
property  to  his  nephew  Morgan  Morgan  of  the  village  of 
Mothvey.  It  appeared  that  the  testator  had  two  nephews 
of  this  name,  one  of  whom  lived  at  Mothvey,  and  the 
other  elsewhere;  it  was  contended  that  as  the  first  devise 
was  to  Morgan  Morgan  simpliciter,  and  the  second  devise 
to  Morgan  Morgan  of  Mothvey,  it  was  to  be  presumed 
that  the  testator,  in  making  this  distinction,  had  different 
persons  in  his  contemplation;  and  that  this  being  appa- 
rent on  the  face  of  the  will,  parol  evidence  to  the  con- 
trary was  inadmissible;  but  the  Court  held,  that  the  case 
fell  within  the  ordinary  rule,  which  obtained,  where  a 
name  applied  to  several  persons,  and  consequently  that,  in 
order  to  remove  this  latent  ambiguity,  evidence  was  ad- 
missible of  the  testator's  oral  declarations  made  at  the 
time  of  the  will. 

On  the  other  hand,  in  the  case  of  Doe  d.  Wesdake  v. 
Westlake  (q),  where  the  devise  was  unto  "  Matthew  West- 


er?) 1  Cromp.  &  M.  235. 


(q)  4  B.  &  Aid.  67. 
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lake  my  brother,  and  to  Simon  Westlake  my  brother's  chaptk>  xin. 
son;"  and  it  appeared  by  the  evidence,  that  the  testator 
had  three  brothers,  Thomas,  Richard,  and  Matthew,  each 
of  whom  had  a  son  named  Simon;  Thomas  and  Richard, 
were  mentioned  in  previous  parts  of  the  will.  The  Court 
of  King's  Bench  held,  (and  that  in  perfect  consistency  with 
the  preceding  cases,)  that  the  fact  of  there  being  several 
brothers'  sons  named  Simon,  did  not  raise  a  latent  ambi- 
guity, so  as  to  let  in  evidence  of  oral  declarations  made 
by  the  testator  respecting  his  intention;  it  being  clear,  on 
the  £Ebce  of  the  will,  that  the  nephew  intended  was  the 
son  of  Matthew.  "  My  brother's  son,"  evidently  meant  the 
son  of  that  brother  who  was  then  particularly  in  his  mind. 

There  seems  to  be  no  doubt,  though  it  has  never  been  To  *'  my  bro- 
distinctly  decided,  that  the  principle  of  the  preceding  fact  being  that 

f        A  t      •        ±  X**  •  testator  has  se- 

cases  applies  to  a  devise  to  a  person  sustaining  a  given  verai  brothen. 
character,  as  ''  to  my  brother,  son,"  &c.,  without  specifi- 
cation of  name ;  so  that  if  the  fact  should  happen  to  be, 
that  there  were  more  persons  than  one  to  whom  the  de- 
scription applied,  parol  evidence  would  be  admissible  to 
shew  which  of  them  was  the  intended  object  of  gift;  for, 
as  the  uncertainty  does  not  appear  until  the  parol  evi- 
dence discloses  the  plurality  of  persons  answering  to  the 
terms  of  the  will,  it  seems  to  be  an  instance  of  the  ambi- 
guitafi  latens.  In  several  reported  cases,  indeed,  devises 
of  this  kind  have  failed,  on  account  of  the  uncertainty  of 
the  object;  but  in  none  of  them  does  parol  evidence  appear 
to  have  been  offered  to  remove  the  ambiguity. 

Thus,  in  Dowset  v.  Sweety  (r),  a  bequest  to  the  son  and 
daughter  of  W.  W.  was  held  to  be  void  as  to  the  son,  on 
account  of  there  being  more  than  one. 

So,  in  Doe  d.  Hayter  v.  JoinviUe  («),  one  of  the  grounds 

(r)  Amb.  176.  (#)  3  Eaat,  172. 
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CHAPTER  xrii.  on  which  the  devise  to  the  testator's  "brother  and  sister's 

family"  failed  was,  that  there  were  children  of  two  sisters 

of  the  testator,  one  living  and  one  dead,  and  it  did  not 

appear  which  of  them  was  intended. 

Effect  where  It  is  clear,  that  where  part  of  the  description  in  the 

tion  applies  to    wiU  applics  to  One  person,  and  part  to  another,  (a  state  of 

part  to'another.  things  which  would,  if  the  ambiguity  were  not  removed 

in  some  manner,  necessarily  be  fatal  to  the  intended  dis- 
position,) parol  evidence  is,  on  the  principle  before  stated, 
admissible  for  the  purpose  of  shewing  which  of  the  imper- 
fectly described  individuals  was  meant  to  be  the  object  of 
the  gift.  This  proposition,  however,  supposes  that  each  of 
the  respective  claimants  is  sufficiently  designated  by  that 
part  of  the  description  which  applies  to  him,  to  have  esta- 
blished a  title  under  the  will,  if  the  competing  claim  of 
the  person  answering  to  the  other  part  of  the  description 
were  out  of  the  way ;  for,  unless  this  were  the  case,  the 
parol  evidence  (which  does  no  more  than  negative  the 
claim  of  such  competitor,)  would  not,  it  is  conceived,  be 
admissible  in  his  favour ;  and  if  this  were  the  fact,  then 
the  case  seems  to  be  not  materially  distinguishable  from 
that  of  a  simple  devise  to  the  testator's  grandson  John, 
there  being  two  grandsons  of  that  name  (t). 

An  instance  of  the  terms  of  description  being  partly 
applicable  to  one  person  and  partly  to  another,  occurs  in 
the  case  of  Thomas  d.  Eva7is  v.  Thomas  (m),  where  the  de- 
vise was  to  the  testator's  granddaughter  "  Mary  Thomas 
of  Llechlloyd,  in  Merthyr  parish;"  and  it  appeared  by 
the  evidence,  that  at  the  date  of  his  will,  the  testator  had 
a  granddaughter  named  Elinor  Evans,  who  lived  at 
Llechlloyd,  and  a  granddaughter  Mary  Thomas,  who 
lived  in  a  different  parish,  several  miles  distant.     Mr. 

(0  Ante,  371.  (w)  6  Duin.  &  East,  671. 
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Justice  Lawrence^  at  Nisi  Prius,  had  rejected  evidence  of  chapter  xm. 
what  the  testator  had  declared  previously  to  the  making  Evidence  of 
of  the  will  to  be  his  intention  respecting  the  claimant,  to  ciarations  piior 
whom  part  of  the  description  applied,  and  Lord  Kenyan     ^    ^^^^ 
approved  of  that  rejection;  but  both  these  judges  expressed 
a  decided  opinion,  that  if  the  declarations  had  been  con- 
temporary with  the  will,  they  would  have  been  conclusive 
in  favour  of  Elinor  Evans.    There  being  no  evidence,  pro- 
perly so  called,  to   shew  which  of  the  granddaughters 
was  intended,  the  devise  was  held  to  be  void. 

So,  in  the  case  of  Doe  d.  Chevalier  v.  Uthwaite  (r),  Evidence  ad. 
where  the  devise  was  to  Stokeham  H.,  second  son  of  John  nami^ippiTw  ^ 
H.,  for  life,  remainder  to  his  sons  and  daughters  in  strict  ^^^^^, 
settlement,  remainder  to  John  the  third  son  of  John  H. 
and  his  issue,  in  like  maimer.  There  was  a  previous 
similar  devise  to  George,  the  eldest  son,  and  his  issue. 
The  fact  was  found  to  be,  that  John  was  the  secwid  son, 
and  Stokeham  the  thirds  and  the  question  was,  which  of 
them  was  intended.  The  Court  of  C.  P.  held,  that  it 
came  within  the  rule,  Veritas  nominis  tollit  errorem  de- 
scriptionis,  and  therefore  that  Stokeham  was  the  person 
entitled  on  the  face  of  the  will.  It  had  been  insisted  in 
ai^ument  that  the  testator  evidently  intended,  from  the 
general  plan  of  the  will,  that  the  estate  should  go  to  the 
sons  according  to  seniority,  but  the  Court  considered  this 
as  merely  conjecture.  The  case  was  brought  by  a  writ 
of  error  into  B.  R.,  where  it  was  held  that  parol  evidence 
was  admissible  to  ascertain  whether  the  error  was  in  the 
name  or  description. 

Again,  in  the  case  of  Bradshaw  v.  Bradshaw  {w\  where 

{«)  3  Moore,  304 ;  S.  C.  nom.  Lords,  but  how  it  was  eventually 

Doe  d.  Le  Chevalier  v.  Huthtpaitey  3  disposed  of  does  not  appear. 
B.  &  Aid.  632.    The  case  seems  to         (tr)  2  You.  &  C.  72. 
have  been  carried  to  the  Ilouse  of 


878  PAEOL   EVIDENCE, 

CHAPTKR  xuu  B,  tcstator  devised  an  estate  in  Jamaica  to  trustees,  apon 

trust,  so  long  as  Robert  Blagrove  Bradshaw,  the  second 
son  of  his  daughter  Eliza  Bradshaw,  should  be  under  age, 
to  apply  £150  per  annum  out  of  the  rents,  for  his  main* 
tenance;  and,  subject  thereto,  upon  various  other  trusts,  in 
favour  of  the  testator's  daughter  E.  B.,   and  his   said 

Evidence  ad-     graudsou  Robert;  and,  subject  to  all  those  trusts,  in  trust 

tnitted  where  .  . 

name  appUes  to  for  the  Said  Robert  Blagrove  Bradshaw  for  life,  with  re- 

one  ana  de- 

acription  to  an-  maindor  to  his  first  and  other  sons  in  tail  male,  with  re- 
mainder in  moieties  in  trust  for  H.  C.  and  R.  C,  the 
second  and  third  sons  of  his  daughter  J.  C,  and  their  is* 
sue.  The  testator  also  devised  his  estate  in  England,  in 
trust  for  his  daughter  Eliza  Bradshaw  for  life,  with  re* 
mainder,  upon  trust,  for  his  said  grandson  Robert  Blagrove 
Bradshaw  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  the  tldrt^  fourth, 
fifth,  and  every  other  son  of  the  said  Eliza  Bradshaw,  suc- 
cessively in  tail  male,  with  remainder  to  the  testator's  ri^t 
heirs.  Eliza  Bradshaw  had  no  second  son  named  Robert. 
The  name  of  her  eldest  son  was  RoberU  and  that  of  her 
second  son  Henry:  it  was  referred  to  the  Master  to  in- 
quire who  was  the  person  entitled  under  the  name  and 
description  of  Robert  the  second  son;  and  the  Master, 
after  -an  examination  of  the  testator's  solicitor,  who  took 
instructions  for  the  will,  reported  in  favour  of  Henry  the 
second  son,  and  the  Court  overruled  exceptions  to  the  re- 
port ;  Lord  Abinger,  C.  B..  considering  that  this  was  the 
fair  result  of  the  evidence,  independently  of  which,  his 
lordship  was  of  opinion  that  there  was  strong  ground  to 
conclude,  from  the  contents  of  the  will  itself,  (particularly 
the  devise  of  the  English  estate  to  the  third  and  younger 
sons,)  that  the  error  was  in  the  name,  and  not  in  the 
description,  of  the  devisee. 

Role  where  Sometimes  it  happens  that  one  part  of  the  description 
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applies  to  each  of  the  several  claimants  in  common,  and  chaptkk  xm. 
another  part  to  neither  of  them ;  as  in  the  case  of  StiU  v.  p*^  of  dwcnp. 

^  tion  applies  to 

Haste  (^r),  where  a  testator  hequeathed  a  legacy  to  Sophia  ^^^  claimants, 
Still,  daughter  of  Peter  Still.  Still  had  two  daughters  tfaer. 
only,  Selina  and  Mary  Ann ;  and,  upon  eyidence  of  Selina 
being  intended  by  the  testator,  she  was  held  to  be  enti- 
tled. It  is  clear  that,  if  Selina  had  been  the  only  daugh- 
ter, her  claim  might  have  been  supported  on  the  terms  of 
the  will,  without  the  aid  of  extrinsic  evidence. 

But  though  parol  evidence  is  admitted,  as  between  the  ^^  where 

,         ^  ,  ,  there  is  a  per« 

conflicting  claims  of  several  persons,  to  whom  respectively  boo  answering 

...  1*11  11.     to  the  whole 

part  only  of  the  descnption  is  applicable,  yet  clearly  it  description. 
cannot  be  received  to  support  the  claim  of  such  a  person, 
in  opposition  to  that  of  another  exactly  or  more  nearly  an^ 
swering  to  all  the  particulars  in  tJhe  description. 

Thus,  in  Delmare  v.  RobeIh{y\  where  a  testator  in  1786 
bequeathed  the  residue  of  his  estate,  in  trust,  to  pay  the 
interest  for  life  to  all  the  children  of  his  two  sisters, 
Reyne  and  Estrella;  in  case  of  the  death  of  any,  their  issue 
to  have  their  respective  shares,  with  benefit  of  survivor- 
ship for  want  of  issue.  The  testator  died  in  1789,  leav-  Beqnettnotap. 
ing  three  sisters :  Reyne^  who  was  never  married,  but  in  uiere  be^ig  an ' 
1757  changed  her  profession  of  religion  from  the  Jewish  Tng  theTiM^p- 
to  the  Roman  Catholic  persuasion,  and  became  a  pro- 
fessed nun,  and  was  baptized  by  the  name  of  Maria  Hie-^ 
ronyma^  and  lived  at  Genoa ;  and  Estrella  and  Rebecca^ 
who  were  married^  and  lived  at  Leghorn.  Rebecca  had 
several  children,  who  set  up  a  claim,  on  the  ground 
that  the  testator  intended  Rebecca  when  he  named  Reyne. 
Parol  evidence  in  support  of  this  claim  was  rejected  by 
Lord  Thurlow^  who  suggested  that  Maria  Hieronyma 
might  have  changed  her  mind,  and  have  escaped  into  this 


{x)  6  M^d.  192.  (j)  1  ye9.  jun.  4|2. 
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Evidence  not 
admissible  to 
exclude  a  per- 
son  answering 
to  description. 


CHAPTER  xni.  countiy,  and  have  married  and  had  children,  notwith- 
standing her  vow.  He  decided,  therefore,  that  the  claim 
of  the  children  of  Rebecca  was  untenable,  inasmuch  as 
thet^e  was  a  sister  ansiveinng  to  the  name  in  the  will ;  for  he 
considered  that  the  assumption  of  the  conventual  name 
did  not  prevent  the  applicability  of  the  former  name :  it 
was  a  part  of  the  profession,  and  was  not  meant  for  the 
rest  of  the  world ;  the  former  name,  therefore,  continued, 
and  by  that  such  persons  were  always  spoken  of. 

So,  in  Andreivs  v.  Dobson{z)y  where  the  bequest  was  to 
"  James,  son  of  Thomas  Andrews,  of  Eastcheap,  printer." 
There  was  no  person  of  the  name  of  Thomas  Andrews  in 
Eastcheap,  but  there  was  James  Andrews,  a  printer,  who 
lived  there :  he  had  one  son,  named  Thomas,  by  his  first 
wife,  who  was  related  to  the  testator ;  he  had  also  a  son 
by  a  second  wife,  named  James,  who  was  in  no  manner 
related  to  the  testator.  The  son  by  the  first  wife  claimed 
the  legacy,  insisting  that  the  testator  meant  "  Thomas,  the 
son  of  James,"  instead  of  "  James,  the  son  of  Thomas ;" 
but  Sir  Lloyd  Kenyon^  M.  R.,  said,  that  though  there 
were  cases  in  which  legacies  were  left  to  persons  by 
nicknames,  and  evidence  had  been  admitted  to  shew  that 
the  testator  usually  called  them  thereby,  yet  he  thought 
this  was  beyond  all  precedent,  and  dismissed  the  bill. 

In  this  case  there  could  have  been  no  doubt  as  to  the 
identity  of  i\iQ  father ;  but  the  difficulty  was  in  admitting 
the  claim  of  a  son  of  a  differeftt  name,  there  being  a  son 
of  the  same  name. 

Again,  in  Hdmes  v.  Custance  (ff),  where  there  was  a  le- 
gacy to  the  children  of  Robert  Holmes,  "  late  of  Norwich, 
but  now  of  London."  It  appeared  that  at  the  date  of 
the  will,  the  testator  had  no  relative  named  Boberty  but 

{z)  1  Cox,  42.5. 
(a)  12  Vcs.  269.   See  also  Doe  v.  JVestlaJte,  4  B.  &  Aid.  57,  anteyd74. 
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that  a  person  of  this  name,  who  had  gone  from  Norwich  chapter  xm. 
to  London,  at  the  age  of  fourteen  or  sixteen,  had  died  in 
London  a  few  years  before,  leaving  a  child.  It  was  con- 
tended that  the  legacy  did  not  apply  to  the  child  of  this 
person,  but  to  the  children  of  George  Holmes,  who  was  a 
relative  of  the  testator,  had  been  formerly  of  Norwich,  and 
was  then  resident  in  London,  and  had  several  children, 
some  of  whom  were  in  habits  of  intimacy  with  the  testa- 
tor; but  Sir  W.  Grant  held  that  the  description  was 
not  so  inapplicable  to  Robert,  as  to  let  in  evidence  that 
George  was  the  person  intended;  that  the  sense  of  "late" 
was  not  *  recently'  but  'formerly;'  and  as  to  his  being 
dead  at  the  time,  that  the  testator  might  not  have  known 
or  might  have  forgotten  it,  he  being  at  a  distance. 

And  even  where  no  person  actually  answers  to  ant/  Evidence  inad- 
part  of  the  description  in  the  will,  it  would  seem,  upon  ^TcWm  of^" 
principle,  to  be  impossible  to  admit  parol  evidence  in  ^o^^^. 
support  of  the  claim  of  one  to  whom  the  description  is  in  ^^^^  '^* 
every  respect  inapplicable. 

Thus,  Sir  John  Strange  (i),  in  citing  a  case  where  the 
executor  constituted  in  a  will  was,  "  my  nephew  Robert 
New,"  which  in  the  engrossing  was  written  "  Nune,"  and 
parol  evidence  was  admitted,  and  thereupon  New  was 
declared  the  person  meant,  observed,  that  this  would 
hardly  have  done,  if  it  had  not  have  been  for  the  relative 
words,  "my  nephew,"  and  its  appearing  that  New  was 
the  testator's  nephew,  and  that  he  had  no  such  nephew 
as  Robert  Nune. 


{h)  Hampshire  v.  Pierety  2  Ves. 
Ben.  218.  Obsenre  the  agreement 
between  the  rule  above  stated  and 
the  principle  of  the  case  of  Miller  v. 
Travers,  1  Moore  &  Scott,  342; 
S.  C.  8  Bing.  244,  in  which  the 
fact  of  a  testator  having  no  lands 
in  the  county  of  Limerick  was  held 


not  sufficient' to  warrant  the  let-^ 
ting  in  parol  evidence  of  an  intention 
that  a  devise  of  lands  in  that  county, 
should  apply  to  lands  in  the  county 
of  Clare.  The  judgment  of  Lord 
C.  J.  Tindal^  in  Miller  y.  IVaverSy 
contains  a  full  and  able  esamination 
of  the  authorities. 
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Christian  and 
Bumame  both 
wrong, 


and  yet  claim- 
ant held  to  be 
entitled. 


Obseirations 
upon  Beaumont 
▼.  FeU. 


In  some  cases,  however,  this  rule  seems  to  have  been 
departed  from.  Thus,  in  the  case  of  Masters  v.  Masters  (c), 
where  a  legacy  of  £200  to  "  Mrs.  Sawj/er''  was  claimed 
hy  a  Mrs.  Stvapper^  it  was  referred  to  the  Master  to  in- 
quire whether  she  was  the  person  intended. 

So,  in  the  case  of  Beaumont  v.  Fdl{d\  (which  has 
heen  often  cited,)  parol  evidence  was  admitted  to  correct 
both  the  christian  and  surname  of  a  legatee,  who  was  no 
otherwise  described  than  by  name.  The  circumstances 
were  peculiar.  A  testator  bequeathed  £600  to  Catherine 
Eamley^  which  was  claimed  by  a  person  whose  name  was 
Gertrude  YardUy.  It  appeared  that  there  was  no  such 
a  person  as  Catherine  Eamley ;  that  the  testator's  voice, 
when  he  made  his  will,  was  hardly  intelligible ;  that  the 
testator  usually  called  the  legatee  Gatty,  which  the 
scrivener,  who  took  instructions  for  the  will,  might  easily 
mistake  for  Katty,  and  that  he,  not  understanding  well 
who  this  legatee  was,  or  what  was  her  name,  was  referred 
by  the  testator  to  J.  S.  and  his  wife,  to  inform  him  far- 
ther, who  afterwards  declared  that  Gertrude  Yardley  was 
the  person.  The  M.  R.  admitted  the  evidence,  and  ac- 
cordingly held  this  person  to  be  entitled.  Being  a  per- 
sonal legacy,  he  considered  it  to  be  quite  different  from  a 
devise  of  land ;  for  he  said  as  legacies  were  governed  by 
the  rules  of  the  civil  canon  law  originally,  so  shall  it  be 
after  the  making  of  the  Statute  of  Frauds,  provided  it 
be  a  will  in  writmg. 

It  may  be  questioned,  whether  there  is  much  weight 
in  this  distinction.  The  Statute  of  Frauds  put  an  end  to 
nuncupative  wills,  as  well  of  personal  as  of  real  estate, 
except  in  certain  cases;  superadding  only  in  regard  to 
devises  of  freehold  estates,  the  requisition  of  an  attesta- 


(c)  1  P.  W.  425. 
{d)  2  P.  W.  141 ;  S.  C.  Dq.  Ca.  AK 162, 1>1. 14b 
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tion  bj  three  witnesses.  In  both  cases  the  will  must  be  ogAFraa  »ni. 
in  writing,  and  in  both  the  objection  to  admitting  evi- 
dence to  contradict  or  alter  that  will  appears  to  apply 
with  equal  force.  We  should  pause  therefore  in  acting 
on  Beaumont  v.  Fell  as  an  authority  beyond  its  peculiar 
circumstances,  unsupported  as  it  is  by  any  subsequent  de- 
cision, admitting  eyidence  to  ascertain  both  the  christian 
and  surname,  without  the  aid  of  any  additional  descrip- 
tion. The  case  seems  to  have  been  generally  considered 
as  decided  on  the  circumstance  of  the  nickname;  but 
even  with  r^ard  to  this  the  variation  was  not  incon- 
siderable. 

But  though,  as  we  have  seen,  cases  may  be  adduced  in  Total  bianiu 

for  names  not 

which  legacies  have  been  decreed  to  persons  to  whom  to  be  mppiied. 
not  any  part  of  the  description  in  the  will  applies,  yet 
in  no  instance  has  a  total  blank  for  the  name  been  filled 
up  by  parol  evidence.  In  such  cases,  indeed,  there  is  no 
certain  intent  on  the  face  of  the  will  to  give  to  ant/ 
person :  the  testator  may  not  have  definitively  resolved  in 
whose  favour  to  bequeath  the  projected  legacy.  The 
eflTect  of  partial  or  imperfect  descriptions,  however,  has 
often  come  under  consideration. 

In  the  case  of  *ffunt  v.  ffort  {e\  where  the  bequest  was 
to  Lady  ,  Lord  Thurlow  considered  it  as  equivalent 

to  a  total  ^  blank,  and,  therefore,  that  the  name  could  not 
be  supplied  by  parol  evidence. 

But  in  Price  v.  Paqe(f\  where  the  christian  name  As  to  partial 

blanks. 

only  was  omitted,  the  bequest  being  to  Price,  son 

of  Price,  Sir  R.  P.  Arden^  M.  R.,  admitted  the 

claim  of  a  son  of  the  testator's  niece  of  that  name,  on 
parol  evidence,  by  which  it  appeared  that  the  claimant 


{e)  3  Bro.  C.  C.  311.    See  also  1  M.  &  Scott,  861. 

(/)  4  Ve«.  680. 
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CHAPTER  XIII.  had  been  brought  up  by  the  testator,  (who  had  no  other 

relation  of  the  name  of  Price,)  and  had  promised  to 
provide  for  him. 

And  in  Abbot  v.  M(i$sie{g)y  where  the  bequest  was  to 
Mr.  and  Mrs.  G.,  Lord  Loughborotigh  directed  an  inquiry 
as  to  who  Mrs.  G.  was. 

Of  course,  if  there  had  been  more  than  one  person 
answering  to  the  imperfect  description  in  the  will,  and 
the  evidence  had  failed  to  point  out  which  of  them  was 
the  intended  object  of  the  testator's  bounty,  the  bequest 
would,  in  both  the  preceding  cases,  have  been  void  for 
uncertainty. 

{g)  3  Ves.  148. 
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The  doctrine  of  election  may  be  thus  stated :  That  he  Doctrine  of 
who  accepts  a  benefit  under  a  deed  or  will,  must  adopt  **"''' 
the  whole  contents  of  the  instrument,  conforming  to  all 
its  provisions,  and  renouncing  every  right  inconsistent 
with  it.  If,  therefore,  a  testator  haa  affected  to  dispose 
of  property  which  is  not  his  own,  and  has  given  a  benefit 
to  the  person  to  whom  that  property  belongs,  the  devisee 
or  legatee  accepting  the  benefit  so  given  to  him,  must 
make  good  the  testator's  attempted  disposition;  but  if, 
on  the  contrary,  he  choose  to  enforce  his  proprietary  rights 
against  the  testator's  disposition,  equity  will  sequester 
the  property  given  to  him,  for  the  purpose  of  making 
satisfaction  out  of  it  to  the  person  whom  he  has  disap- 
pointed by  the  assertion  of  those  rights. 

An  anonymous  case  in  Gilb.  Cas.  in  Eq.  («),  furnishes  a 
simple  illustration  of  the  principle.  A,  seised  of  two 
acres,  one  in  fee,  and  the  other  in  tail,  and  having  two 
sons,  by  his  will  devised  the  fee-simple  acre  to  his  eldest 
son,  who  was  issue  in  tail,  and  the  entailed  acre  to  his 

(a)  16.    See  also  Pre.  Ch.  361 ;  jun.  614  ;  4  Bro.  C.  C.  38 ;   1  Ves. 

BeU's  Suppl.  to  Ves.  sen.  260;  2  jun.  634;  2  Ves.  jun.  367 ;  Id.  693; 

P.  W.  119 ;  1  Ves.  sen,  234 ;  1  Bro.  Id.  644 ;   3  Ves.  191 ;   Id.  384 ;    6 

P.  C.  Toml.  ed.  300;   3  Id.  167;  Ves.  616  ;  9  Ves.  369;  13  Ves.  224; 

Amb.  388,  6th  ed.  632 ;  3  Bro.  C.  C.  2  Ves.  &  B.  187  ;  2  Mer.  86 ;   1 

316 ;  4  Bro.  C.  C.  21 ;  S.C.I  Ves.  Swans.  359 ;  Id.  409. 

VOL.  I.  C  C 
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CHAPTER  XIV.  youngest  son,  and  died.    The  eldest  son  entered  upon  the 

entailed  acre,  whereupon  the  younger  son  brought  his  bill 
against  his  brother,  that  he  might  enjoy  the  entailed  acre 
devised  to  him,  or  else  have  an  equivalent  out  of  the  fee 
acre ;  because  his  father  plainly  designed  something  for  him. 
Lord  Cowper  said,  "  The  devise  of  the  fee  acre  to  the  elder, 
must  be  understood  to  be  upon  the  tacit  condition,  that  he 
shall  suffer  the  younger  son  to  enjoy  quietly,  or  else  that 
the  younger  son  shall  have  an  equivalent  out  of  the  fee 
acre."  And  his  Lordship  decreed  the  same  accordingly. 
But  a  devisee  or  legatee  is  not  precluded  from  claiming 
derivatively,  through  another,  property  which  such  other 
person  has  taken  in  opposition  to  the  will.  Thus,  a  man 
may  be  tenant  by  the  curtesy,  in  respect  of  an  estate  of 
inheritance  taken  by  his  wife,  in  opposition  to  a  will, 
under  which  he  has  accepted  benefits,  without  affecting 
his  title  to  those  benefits  (i).  The  doctrine  of  election 
clearly  applies  as  well  to  reversionary  and  remote,  as  to 
immediate  interests  (c).  Lord  Hardwickcy  indeed,  at  one 
time  seems  to  have  thought  that  it  did  not  extend  to  a 
remainder  expectant  on  an  estate  tail  {d) ;  but  the  notion 
stands  upon  no  intelligible  principle,  and  is  inconsistent 
with  his  Lordship's  own  decision  in  Graves  v.  Forman  (e), 
in  which  he  would  not  allow  an  heir  at  law  to  whom  an 
estate  for  life  in  remainder  after  an  estate  tail  was  de- 
vised, to  take  it  without  giving  up  a  copyhold  disposed 
of  to  another,  but  upon  which  the  will  could  not  (in  the 
then  state  of  the  law)  operate,  for  want  of  a  previous  sur- 
render. The  heir  it  seems  (strangely  enough)  elected  to 
take  the  estate  for  life  in  remainder,  and  eventually  got 


Does  apply  to 

reversionary 

interests. 


(J)  Lad^  Cavan  v.  Pulteney,  2 
Ve«.  jun,  544 ;  S.C.3  Ves.  384. 

(c)  Webb  V.  Earl  of  Shafte^ry, 
7  Ves.  480 ;    Wi!s(m  v.  Lord  John 


Townshendy  2  Ves.  jun.  697. 

{d)  Bor  V.  Bor,  3  Bro.  P.  C, 
Toml.  ed.  178,  n. 

(«)  Cited  3  Ves.  C7* 
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nothing;  the  tenant  in  tail  having  acquired  the  fee-simple 
by  suffering  a  common  recovery* 

It  is  immaterial  in  regard  to  the  doctrine  of  election,  immaterial 
whether  the  testator,  in  disposing  of  that  which  is  not  his  tor  ia  acquaint- 
own,  is  aware  of  his  want  of  title,  or  proceeds  on  the  er-  of  tiUe. 
roneous  supposition,  that  he  is  exercising  a  power  of  dis- 
position which  belongs  to  him;   in  either  case,  whoever 
claims  in  opposition  to  the  will,  must  relinquish  what  the 
will  gives  him  (/).     This  seems  to  result  from  the  impos- 
sibility of  knowing  with  certainty  that  the  testator  would 
not  have  made  the  disposition,  had  he  been  accurately 
acquainted  with  the  title;  and  (as  a  great  Judge  has  ob- 
served) '^  nothing  can  be  more  dangerous  than  to  specu- 
late upon  what  he  would  have  done,  if  he  had  known  one 
thing  or  another  (^)." 

A  question  which  has  been  much  discussed  is,  whether  whether  prm- 

.  ,  ,        .      dplcofdoctrme 

the  pnnciple  govemmff  cases  of  election  under  a  will,  is  m  compenia- 
fJ^'^  t  .  1  r  -ii      tion  or  forfeit- 

forfeiture  or  compensation;  or,  to  speak  more  explicitly,  urc. 

whether  a  person  claiming  against  a  will  is  bound  to  re- 
linquish the  benefit  thereby  given  to  him  in  toto,  or  only 
to  the  extent  of  indemnifying  the  persons  disappointed  by 
his  election.  The  strong  current  of  the  authorities,  par- 
ticularly those  of  a  recent  date,  is  in  favour  of  the  princi- 
ple of  compensation  (h) ;  interrupted,  certainly,  by  some 

(/)   Whistler  v.  Wdatery  2  Ves.  P.  C.  Toml.  ed.  167 ;  Ardesoife  v. 

jun.  370 ;  T%ellu89on  y.   Woodford^  Bennett,  2  Dick.  463 ;  Lewis  y.  Kinff, 

13  Id.  221 ;   WeHyy.  fre%,  2  Ves.  2  Bro.  C.  C.  600;   Freke  y.  Lord 

&  B.  199,  oyerruling  (Ml  y.  ShoweUy  Barringtany  3  Bro.  C.  C.  284 ;  Blake 

Amb.  727,  unless  decided  on  the  y.  Bunbury^  1  Yes.  jun.  521 ;  Whis- 

ground  of  the  great  lapse  of  time,  tier  y.   Wdfster,  2  Ves.  jun.  372 ; 

which  seems  probable.  Idufy  Oavan  y.  Pulten^,  2  Ves.  jun. 

(ff)  See  Sir  B.  P.  ArderCs  judg-  660 ;   Ward  y.  Ba\igh,  4  Ves.  672  ; 

ment  in  Whistler  v,  Webster,  2  Ves,  Dashwood  y.  Peyton,  18  Ves.  49 ; 

jun.  370.  WeUiy  y.  WeHy,  2  Ves.  &  B.  190. 

(A)    Waster  y.  Mitford,  2  £q.  (See  these  cases  stated  in  Mr.  Swan- 

Ca.  Ab.  363,  stated  from  Reg.  Lib.  ston's  note  to  Oretton  v,  Uaward^ 

1  Swans.  449 ;  Bor  v,  Bor,  3  Bro.  1  Swans.  433.) 
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CHAPTER  XIV.  dicta,  which  seem  to  favour  the  doctrine  of  forfeiture  (i"). 
In  the  case  of  Green  v.  Green{k\  Lord  Eldon  is  generally 
supposed  to  have  used  expressions  indicating  a  similar 
opinion.  His  Lordship,  however,  expressly  admits  the 
cases  to  have  decided  that  the  party  electing  against  a 
will  was  not  bound  to  give  up  more  than  was  enough  to 
make  satisfaction  for  that  which  was  intended  for  an- 
other ;  and  when  his  Lordship  states  the  contrary  doc- 
trine, it  is  with  reference  to  the  case  before  him,  which 
arose  upon  a  deedy  "  in  which,"  he  observed,  "  as  it  is  a 
contract,  it  is  very  difficult  to  say  that  compensation  only 
is  to  be  made  (/)."  The  doctrine  of  compensation  was 
also  subsequently  recognised  by  the  same  high  authority 
in  the  House  of  Lords,  in  Kerr  v.  Wauchope  (w),  as  well 
as  in  the  earlier  and  much-discussed  case  of  Lord  Randiffe 
V.  Parkyns  (ri) ;  and  were  it  not  that  the  contrary  doctrine 
has  received  the  support  of  a  gentleman  of  great  ability 
and  eminence  (o),  the  writer  would  not  have  thought  the 
point  open  to  discussion. 
Personal  com-  In  Order  to  raisc  a  case  of  election,  there  must  be  a 
JreBslntenti^n  personol  Competency  on  the  part  of  the  author  of  the  at- 
reqmaite.  tempted  disposition,  as  the  doctrine  is  founded  on  inten- 
tion, which  supposes  such  competency. 

Thus,  under  the  old  law,  where  personalty  was  and 
real  estate  was  not  disposable  by  the  will  of  a  person 
under  age,  the  heir  of  the  infant  testator  was  allowed  to 
take  his  real  estate  in  opposition  to  the  will,  without 

(0  Chtoper  v.  Sc<aty  3  P.  W.  119 ;  {h)  2  Mer.  86. 

Cookea  v.  Hellier,  1  Ves.  sen.  235 ;  (/)  19  Ves.  668. 

Morris  Y.  BurroughSy  1  Atk.  404;  (m)  1  Bligh,  1. 

ViUareal  r.  Lord  Galway,  1  Bro.  (n)  6  Dowl.  149. 

C.  C.  292;  Wilson  v.  Townsmdy  2  (o)  1  Roper^s  Husb.  and  Wife,  by 

Ves.  jun.  697 ;  Wilson  v.  Mounty  3  Jacob,  666,  n.    The  writer  under- 

Yes.  jun.  194 ;  Broome  v.  Monck,  10  stands  thiit  other  eminent  equity 

Ves.  609;  Thellusson  r.  Woodford^  lawyers  concur  in  Mr,  Jacob's  views. 
13  Ves.  220. 
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relinqnishing  a  legacy  bequeathed  to  him  by  the  same  chaptb>  xiy. 

will(/?).     And  though  the  disability  of  coverture  is,  in 

some  respects,  distinguishable  from  and  less  absolute  than 

that  of  infancy,  (a  feme  coverte  having,  it  is  said,  a  dis-  As  to  m£uits 

and  femes  co- 

posing  mind,  but  not  a  disposing  power,  while  an  infant  verte.. 
has  neither  the  one  nor  the  other,)  yet  the  principle  seems, 
according  to  the  authorities,  to  apply  to  the  attempted 
dispositions  of  married  women.  If,  therefore,  a  feme  co- 
verte, having  a  testamentary  power,  makes  an  appoint- 
ment  by  will  in  favour  of  her  husband,  and  by  the  same 
will  professes  to  bequeath  to  another,  personal  estate  to 
which  her  power  does  not  extend,  the  husband  may  take 
the  benefit  appointed  to  him,  and  also  defeat  the  intended 
bequest  of  the  other  property,  by  the  assertion  of  his 
marital  right  {q). 

It  formerly  happened,  (and  may  still  occur  under  a  Heir  when  put 
will  which  is  regulated  by  the  old  law,)  that  a  testator, 
by  a  will  sufficient  in  point  of  execution  to  pass  personal 
estate,  but  not  adequately  attested  for  the  devise  of  free- 
bold  estate,  devised  such  estate  away  from  the  heir,  to 
whom,  by  the  same  will,  he  bequeathed  a  legacy.  In 
such  cases  the  heir  is  allowed  to  disappoint  the  testator's 
attempted  disposition,  by  claiming  the  estate  in  virtue  of 
his  title  by  descent,  and,  at  the  same  time,  take  his  le- 
gacy, on  the  ground  that  the  want  of  a  due  execution 
precludes  all  judicial  recognition  of  the  fact  of  the  tes- 
tator having  intended  to  devise  freehold  estates;  and, 
therefore,  the  will  cannot  be  read  as  a  disposition  of  such 
estates  for  the  purpose  even  of  raising  a  case  of  election 
against  the  heir  (r).     If,  however,  the  legacy  to  the  heir 

(/>)  Hearle  v.  Greenbanhy  1  Yes.  v.  AsleWy  1  Cox,  241 ;   Sheddon  v. 

sen.  298.  Ooodrichy  8  Yes.  481 ;    Brodie  v. 

{q)  Rich  V.  Cockdl^  9  Yea.  370.  Barryy  2  Yes.  &  B.  127 ;   Gardiner 

(r)  Hearle  v.  Greenhaniy  1  Yes.  v.  Fell^  1  Jac.  &  Walk.  22. 
sen.  298,  3  Atk.  697,  710 ;    Carey 
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is  bequeathed  upon  the  express  condition  that  he  shall 
confirm  the  devise,  the  case  is  otherwise :  the  heir  then 
is  not  permitted  to  accept  the  benefit  conferred  upon  him 
by  the  will,  without  performing  the  condition  which  the 
testator  ha«  expressly  annexed  to  the  enjoyment  of  his 
bounty  (s). 
Effect  of  recent  Of  couFSc  this  qucstiou  cauuot  uow  arfsc  under  wills 
trine.  made  or  republished  since  the  year  1837,  which,  if  suf- 

ficiently executed  for  the  bequest  of  a  personal  legacy, 
will  also  be  efifectual  to  dispose  of  freehold  estate. 

Nor  is  this  the  only  instance  in  which  the  recent  enact- 
ments have  tended  to  narrow  the  practical  range  of  the 
doctrine  under  consideration;  for  now  that  the  devising 
power  extends  to  after-acquired  real  estate,  it  can  no 
longer  be  a  question  (as  formerly  (<),)  whether  the  testator 
has,  by  attempting  to  dispose  of  the  real  estate  to  which 
he  may  be  entitled  at  his  decease,  raised  a  case  of  election 
against  the  heir  in  respect  of  such  property- 
Not  appUcabie        The  doctrfue  of  clectiou  has  been  held  not  to  apply  to 

to  creditors. 

creditors;  and,  therefore,  where  a  testator  appropriated 
to  the  payment  of  debts  property  which  was  not  liable 
thereto,  and  by  the  same  will  disposed  of,  in  favour  of 
other  persons,  property  which  was  by  law  assets  for  the 
payment  of  debts,  it  was  held  that  the  creditors  might 
take  the  latter  in  subversion  of  the  testator*s  devise,  with- 
out abandoning  their  claim  to  the  former(2^).  And  where 
a  testator  devised  for  payment  of  debts  certain  lands, 
(including  some  which  were  not  his  own,  but  belonged  to 
his  son,)  the  son  was  allowed  to  participate  as  a  creditor 
in  the  provision  for  debts,   out  of  the  other  property, 

(#)  Boughtcn  t.  Bcughtony  2  Yes.  (u)    Kidney  t.   Cmusmaker^    12 

sen.  12.  Yes.  136.    See  also  Clark  t.  GftUcy 

{t)  See  Churchman  v.  Ireland^  4  2  Yes.  sen.  CI 7. 
Sim.  520. 
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without  relinquishing  his  own  estate  to  the  creditors  (u).    chaptkr  xiy. 
Here,  again,  the  recent  alteration  in  the  law  interferes  to 
a  certain  extent  with  the  doctrine  of  election,  the  act 
of  1  Will.  4,  c.  104,  having  made  real  estates  of  every 
description  assets  for  the  payment  of  debts. 

At  one  period  it  was  doubted  whether  evidence  dehors  whether  parol 

,  /•    1         •         evidence  is  ad- 

the  instrument  was  admissible  for  the  purpose  of  shewing  miBsibie. 
that  a  testator  considered  that  to  be  his  own  which 
did  not  actually  belong  to  him,  or  was  not  under  his  dis- 
posing power.  In  the  well-known  case  of  Pulteney  v. 
Darlington  (w),  rent-rolls  and  steward's  accounts  were  ad- 
mitted to  prove  that  the  testator  dealt  as  absolute  owner 
with  lands  of  which  he  was  only  tenant  in  tail,  and,  con- 
sequently, that  he  must  have  intended  them  to  pass  under 
a  general  devise  of  his  real  estate,  so  as  to  impose  election 
on  the  heir  in  tail,  to  whom,  by  the  same  will,  a  benefit 
was  given,  though  the  testator  had  a  large  estate  of  his 
own,  to  which  the  words  were  applicable  {a). 

Lord  Commissioner  Eyre^  however,  in  Blake  v.  Bun-- 
bury  {y)y  laid  it  down,  "  that  the  intent  of  the  testator  to 
dispose  of  that  which  was  not  his,  ought  to  appear  on  the 
will."  The  admissibility  of  extrinsic  evidence,  too,  was 
strongly  denied  by  Lord  LougJihorough^  in  Stratton  v. 
Best  {z) ;  and  the  same  Judge  expressed  his  disapproba- 
tion of  PvUeney  v.  Lord  Darlington^  in  Rutter  v.  Mac- 
lean {a) ;  as  did  Lord  EUon  in  Pole  v.  Lord  Somers  (i), 
and  Druce  v.  Dennison  {c).     In  the  latter  case,  however, 

{v)  Day  V.  Dc^,  2  P.  W.  412.  4  Bro.  C.  C.  38 ;   S.  C.  1  Ves.  jun. 

(it)  2  Yes.  jun.  544  ;  and  8  Yes.  534. 
384.  {y)  1  Yes.  jun.  523. 

(a?)  SetsleoHinchUffe  v.  Hinehlifey         (z)  1  Yes.  jun.  285. 
3  Yes.  516  ;   Rutter  y.  Maeleafiy  4  (a)  4  Yes.  537. 

Yes.  531 ;  Pole  v.  Lord  Somers,  C  (h)  6  Yes.  322. 

Yes.  309  ;   and  Druce  v.  Denniaony         (c)  Id.  402. 
Id.  385.    And  see  Finch  v.  Finchy 
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CHAPTER  XIV.  his  Lordship  admitted  a  statement  of  property  written 
by  the  testator,  and  books  of  account,  as  evidence  that 
he  considered  himself  to  be  owner,  and,  as  such,  intended 
to  dispose  of,  certain  messuages  and  leases,  the  property 
of  his  wife,  part  of  which  the  testator  had  made  his  own 
by  alienation ;  but  Lord  Eldon  seems  to  haye  regarded  the 
paperq  themselves  as  testamentary,  aiid  to  have  thought 
that  he  must  either  admit  the  testator's  explanatory 
statement  as  extrinsic  evidence,  or  give  the  parties  an 
opportunity  of  propounding  it  as  part  of  the  vnll  in  the 
Ecclesiastical  Court.  This  case,  however,  does  not  con- 
tain so  decided  an  expression  of  his  Lordship's  opinion 
on  the  subject,  as  we  find  in  a  subsequent  case  in  the 
House  of  Lords  (rf),  in  which  he  observed  that  he  thought 
the  rules  as  to  election  had  been  settled :  "  It  must  ap- 
pear on  the  fa<5e  of  the  will,  that  the  testator  proposes 
that  there  should  be  an  election,  and  as  to  what  subjects." 
And  his  Lordship  referred  to  the  case  of  Druce  v.  Denni- 
souy  as  standing,  to  some  extent  at  least,  on  the  special 
ground  which  has  been  noticed.  Lord  Eldon  also  ad- 
verted to  a  case  of  Andretvs  v.  Leman,  where  a  testator 
bequeathed  all  his  personal  property  (he  having  personal 
property  of  his  own,  and  also  personal  property  not  so 
strictly  his  own,  but  which  he  had  power  to  dispose  of 
by  deed  or  will,)  for  purposes  for  which  his  own  was  in- 
suflScient :  Sir  L.  Kent/ofiy  M.  R.,  sent  it  to  the  Master, 
to  inquire  whether  by  personal  property  he  meant  his  own 
strictly,  or  intended  to  include  both :  but  when  the  evi- 
dence was  taken,  he  was  so  much  struck  with  his  own 
decision,  that  he  said,  '^  Though  the  evidence  has  been 
taken,  I  shall  not  now  admit  one  word  of  it,  it  being 
necessary,   for  the   general   interests   of  mankind,  that 

(d)  Doe  V.  Chichester^  4  Dow,  70,  89,  90. 
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persons  should  in  their  wills  state   clearly  what  they  chaptrrziv. 


mean." 


• 

The  doctrine  thus  earnestly  advocated  by  these  eminent  Parol  evidence 
Judges  has  prevailed  in  subsequent  cases.  As  in  Cle-  "^ 
mefitson  v.  Gaudy  {e\  where  parol  evidence  was  tendered 
for  the  purpose  of  shewing  that  the  testatrix  had  sup- 
posed herself  to  be  absolute  owner  of,  and  intended  to 
include  in  the  residuary  bequest  in  her  will,  certain  set- 
tled property,  in  which  she  had  only  a  life  interest ;  in 
order  to  raise  a  case  of  election  against  a  legatee  under  the 
will,  who  also  took  an  interest  in  such  property  under  the 
aettlement ;  but  the  evidence  was  rejected,  Sir  J.  Leackj 
M.  R.,  observing  that  the  intention  to  dispose  must  in  all 
cases  appear  by  the  will  itself;  that  there  was  no  ambi- 
guity in  the  expressions  the  testatrix  had  employed ;  and 
extrinsic  evidence  for  the  purpose  of  contradicting  the 
intention  was  inadmissible. 

With  respect  to  the  intention,  as  manifested  by  the 
will  itself,  it  is  to  be  observed,  that,  in  order  to  raise  a 
case  of  election,  it  must  be  clear  and  decisive ;  for  if  the 
testator's  expressions  will  admit  of  being  restricted  to 
property  belonging  to  or  disposable  by  him,  the  inference 
will  be,  that  he  did  not  mean  them  to  apply  to  that  over 
which  he  had  no  disposing  power.  Thus,  a  general  devise  General  devi»e 
of  the  testator's  real  estate  has  always  been  held  to  shew  property  of  tea- 
an  intention  to  give  what  strictly  and  properly  belonged 
to  him,  and  nothing  more,  even  if  the  testator  had  no 
real  estate  of  his  own  upon  which  the  devise  could  ope- 
rate; for  though  a  general  disposition  would  not,  in 
wills  made  before  the  year  1838,  pass  after-acquired  real 
estate,  and,  therefore,  the  presumption  rather  is  that  the 
testator,  in  framing  such  a  devise,  had  a  particular  pro- 

(c)  1  Kee.  309.    See  also  Dixon  v.  Sampion^  2  You.  &  C.  6GQ. 
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CHAPTER  XIV.  perty  in  his  contemplation ;  yet  the  presumption  is  not 

of  such  force  as  alone  to  constitute  an  adequate  ground 
for  holding  a  gift  of  the  testator's  property  to  comprise 
what  belonged  to  another :  a  conclusion  which  seems  to 
be  more  improbable  than  the  supposition  that  the  testator 
introduced  into  his  will  a  general  or  residuary  disposition, 
without  having  in  view  any  particular  property. 

Devise  of  The  Same  principle  was  held,  in  TimeweUy.  Perkitisfy), 

**  grouad- 

rcnta."  to  apply  to  a  devise  of  a  specified  kind  of  property,  as 

"ground-rents;"  in  regard  to  which,  however,  it  is  to 
be  observed,  that  the  bequest  would  have  included,  and, 
therefore,  might  have  been  designed  to  include,  leasehold 
ground-rents  purchased  by  the  testator  after  the  making 
of  the  will ;  so  that  no  inference  that  he  had  not  his  own 
property  in  contemplation  arises  from  the  circumstance 
of  his  not  having  any  such  when  he  made  his  will ;  and 
the  same  remark  applies  to  devises  affecting  even  real 
estate,  in  wills  made  or  republished  since  the  year  1837, 
which  (as  already  shewn  (y),)  are  operative  on  after- 
acquired  property  of  this  description. 

Devise  of  lands       With  rcspcct,  howcvcr,  to  wiUs  which  are  subject  to  the 

answering  to  i  i  i  •     . 

certain  locality,  old  law,  it  IS  to  be  obscrvcd,  that,  though  a  general  devise 

is  (as  we  have  seen)  construed  as  comprising  property 
belonging  to  the  testator  and  that  only,  even  when  there 
is  nothing  properly  and  strictly  his  own  on  which  it  can 
operate,  yet  a  devise  of  lands  answering  to  a  particular 
locality  seems  to  stand  upon  a  different  footing.  It  is 
hardly  to  be  supposed  that  a  testator  would  make  such  a 
devise  without  having  a  particular  property  in  view.  In 
the  case  of  Read  v.  Crop  (A),  however,  where  a  testator 
had  devised  all  his  freehold  and  copyhold  estates  at  Roy- 
don,  Thorley,  Epping,  and  Witham,  in  the  counties  of 

(/)  2  Atk.  203.  (^)  Ante,  65.  (h)  1  Bro.  C.  C.  492. 
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Essex  and  Herts,  (which  copyholds  he  had  surrendered  cPAPTEa  xiv. 

to  the  use  of  his  will,)  to  his  wife  for  life,  and  after  her 

decease  in  trust  for  his  children;  and  it  appeared  that 

the  testator,  at  the  time  of  his  death,  (qusere,  at  the 

making  of  his  will?)  was  seised  in  fee  of  a  copyhold 

estate  at  Witham,  and  also  of  the  moiety  of  an  estate  at 

Thorley,  to  the  other  moiety  of  which  he  and  his  wife 

were  entitled  in  her  own  right;  they  were  also  seised 

in  her  right  of  two  copyhold  estates  at  Roydon  and  Ep- 

ping ;  but  in  these  places  the  testator,  in  his  own  right, 

had  no  property.     It  was  contended,  that  the  testator, 

haying  taken  upon  himself  to  devise  his  wife's  estates, 

she  must  be  put  to  her  election ;  but  Lord  Thurhw  said, 

that  the  testator  had  described  what  he  meant  to  devise 

by  the  words,  "  the  estates  which  he  had  surrendered.'* 

He  had  not  surrendered  any  of  his  wife's  estates,  so  that 

they  could  not  pass  by  the  devise.     According  to  another 

report  {i\  his  Lordship  said :  "  I  think  these  words  are 

too  loose  to  raise  the  construction  contended  for.     If  he 

had  devised  all  his  estates  generally,  there  would  have 

been  no  doubt ;  and  I  cannot  think  that  his  mentioning 

his  estates  in  the  four  places  by  name  is  sufficient  to 

make  me  suppose  that  he  meant  to  devise  his  wife's 

estates.     As  to  Thorley,  there  can  be  no  pretence  for  it, 

since  he  had  an  estate  there  to  answer  the  description ; 

and  I  think,  therefore,  the  wife  is  not  called  upon  to  make 

an  election." 

Lord  Thurhui's  remarks,  it  is  conceived,  must  be  taken  in  Suggested  dia- 

tinction  be- 

connexion  with  the  special  circumstances  of  the  case  before  tween  general 
the  Court ;  for  his  Lordship  could  hardly  mean  to  affirm,  derues  restrict- 

■^  •  •  ■%  1  1.  11    ed  Dv  locuity* 

as  a  general  position,  that,  where  a  testator  devises  all 
his  lands  at  A.,  having  no  other  property  there  than  lands 


(t)  Cox's  MS. ;  1  Swans.  402,  n. 
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CHAPTER  xnr.  which  he  holds  in  right  of  his  wife,  he  is  not  to  be  pre- 
sumed as  intending  to  dispose  of  that  property.  The 
difference  between  such  a  case  and  that  of  a  general 
deyise  of  all  the  testator's  real  estate  is  obyions.  The 
reference  to  locality  shews  that  he  has  a  particular  pro- 
perty in  view ;  and  if  it  be  answered  that  every  devise, 
however  general  in  its  terms,  is  specific,  we  may  (with- 
out denying  this  as  a  general  principle)  reply,  that  such 
clauses  are  frequently  inserted  in  wills  to  take  in  any 
property  which  may  have  escaped  the  testator's  recollec- 
tion, or  may  not  be  within  his  knowledge;  which  can- 
not be  affirmed  of  a  devise  of  lands  in  a  particular 
parish  or  town,  or  even  county.  Such  a  question,  how- 
ever, will  present  itself  under  a  different  aspect  in  r^ard 
to  wills  made  since  the  year  1837,  which  (we  have  seen  (j)) 
speak,  in  reference  to  the  property  comprised  in  them, 
from  the  death ;  so  that  no  inference  that  the  testator 
had  any  property  of  his  own  in  view  arises  firom  the  &ct 
of  his  having  none  to  satisfy  even  a  specific  devise  at  the 
time  of  its  execution. 
Qnestion,  whe-  But  the  most  uumcrous  as  well  as  the  most  difficult 
tends  to  inciade  class  of  cascs  with  which  the  Courts  have  had  to  deal, 
^rietor.^     consists  of  thosc  in  which  the  testator  and  the  person 

against  whom  the  election  is  sought  to  be  raised,  have 
each  an  undivided  share  or  interest  in  the  property ;  and 
in  which,  therefore,  the  question  is  not,  as  in  the  cases 
before  discussed,  simply  whether  the  testator  referred  to 
particular  tenements,  but  whether  he  intended  the  devise 
to  comprise  such  property,  inclusive  of  the  interest  of  his 
DowreM,  when  co-owucr.  Thus,  it  has  oftcu  been  agitated,  whether  the 
Son.     ^        testator's  widow  is  precluded,  by  a  benefit  given  to  her 

by  his  will,  from  claiming  dower  out  of  lands  devised  by 

(j)  Ante,  Chap.  10. 
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that  will.      It  is  clear  that  a  mere  devise  in  general  chaptbr  xir. 

terms  of  the  testator's  real  estate  affords  no  indication  of 

an  intention  to  dispose  of  the  dower.     This  was  adjudged 

so  long  ago  as  the  case  of  Laurrence  v.  Lawrence  {k\ 

where  a  testator  gave  certain  legacies  to  his  widow,  and 

also  part  of  his  real  estate  during  widowhood,  and  devised 

the  residue  of  his  estate  to  other  persons;  and  it  was  held  General  dcTise 

docs  not  pat 

by  the  House  of  Lords  that  she  was  not  precluded,  by  dowreM  to  her 

election. 

the  acceptance  of  the  legacies,  from  claiming  dower  in 
the  whole. 

And  the  addition  of  the  word  "  all"  would  not  enlarge 
the  operation  or  vary  the  construction  of  the  devise,  which 
is  still  but  a  gift  of  ^^  all"  the  testator's  own  estate. 

Thus,  in  the  case  of  Thompson  v.  Nelson  (1)^  where  a 
testator  devised  ^^  all  and  singular"  his  real  estates  what- 
ever, and  all  his  goods,  chattels,  and  personal  estate  to 
trustees,  upon  trust,  in  the  first  place,  to  pay  his  wife  the 
sum  of  £480,  and  then  to  apply  the  residue  amongst  his 
three  children — Sir  Lloyd  Kenj/oUj  M.  R.,  held  that  she 
was  entitled  to  both,  on  the  principle  that,  to  put  the 
widow  to  her  election,  ''  it  should  appear  that  if  she  took 
both  dower  and  the  provision  under  the  will,  some  other 
part  of  the  testator's  disposition  would  be  defeated." 

According  to  these  authorities,  as  well  as  upon  princi- 
ple, it  seems  to  be  immaterial  whether  the  lands  devised 
to  the  widow  be  or  be  not  part  of  that  out  of  which  her 


{k)  2  Vern.  365  ;  1  Eq.  Ca.  Ab. 
218,  pi.  2  ;  1  Freem.  Ch.  Ca.  234 ; 
3  Bro.  P.  C.  Toml.  ed.  484 ;  8  Vin. 
Abr.  Copyh.  361,  pi.  22,  S.  (J,  See 
also  Lemon  y.  Lemcn^  8  Vin.  Abr. 
Copyh.  366,  pi.  46  ;  >9.  (7.  2  Eq.  Ca. 
Ab.  355,  pi.  13 ;  Hitehin  v.  HUehin, 
Pr.  Ch.  133 ;  Brown  v.  Farry^  2 
Dick.  685 ;   Inekdan  v.  NmheaUy 


3  Atk.  430 ;  Strahan  v.  StOton,  3 
Ves.  249 ;  Lord  Dorchegter  v.  Earl 
of  Effingham^  G.  Coop.  319.  See  also 
Ayres  r.  Willis^  1  Ves.  sen.  230; 
WallerY.Fuller,  8Vin.  Abr.  Copyh. 
244,  pi.  19. 

(/)  1  Cox,  447.  See  also  Dowaon 
V.  Belli  1  Kee.  761 ;  Harrison  v. 
Harrisony  Id.  765. 
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CHAPTKR  XIV.  dower  arises ;  nor,  it  should  seem,  would  her  dower  be 

excluded,  even  in  respect  of  the  lands  so  devised.  Where 
the  contrary  has  been  decided,  it  has  always  been  upon 
the  ground  of  the  testator  having  introduced  into  the  de- 
vise some  special  provision  which  is  irreconcilable  with 
the  widow's  claim  of  dower :  as  by  prescribing  a  mode  of 
enjoyment  that  requires  the  devisee  to  have  the  entirety 
of  the  property. 

Thus,  in  the  case  of  Birmingham  v.  Kirwan  (i»),  where 
a  testator  devised  his  house  and  demesne  to  trustees,  upon 
trust  to  permit  his  wife  to  enjoy  the  same  for  life,  she 
paying  13*.  yearly  for  every  acre,  to  keep  the  house  in 
repair,  and  not  to  let,  except  to  the  person  who  should 
be  in  possession  of  the  remainder ;  and  the  residue  of  his 
lands,  subject  to  debts  and  legacies,  to  A.  for  life,  remain- 
What  provi-  dcr  to  B.  iu  fee.  The  question  was  as  to  the  wife's  right 
ttitent  with       of  dowcr :  first,  in  the  part  devised  to  her ;  secondly,  in 

the  residue.  Lord  Redesdale — "  The  result  of  all  the 
cases  of  implied  intention  seems  to  be,  that  the  instru- 
ment must  contain  some  provision  inconsistent  with  the 
assertion  of  a  right  to  demand  a  third  of  the  land  to  be 
set  out  by  metes  and  bounds.  It  is  clear  the  assertion 
of  a  right  of  dower  as  to  the  house  and  demesne  would 
be  inconsistent  with  the  devise  of  the  house  and  demesne. 
The  house  and  demesne  are  devised  with  the  rest  of  the 
estate  to  trustees.  That  devise  taken  simply  might  be  sub- 
ject to  the  widow's  right  of  dower,  but  it  is  coupled  with 
a  direction  that  she  shall  have  the  enjoyment  of  the  house 
and  demesne,  paying  a  rent  of  13*.  an  acre,  which  must 
be  paid  out  of  the  whole  (»)•      Then  follow  directions 

(m)  2  Sch.  &  Lef.  444.  an  obligation  to  pay  a  certain  rent 

(n)  Why  out  of  the  whole  ?    If  for  every  acre  (which  clearly  means 

.a  devise  of  my  house  and  demesne  every  acre  of  what  is  before  devised,) 

does  not  include  the  dower,  how  can  extend  it  ?    See  infra. 
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that  she  shall  keep  the  house  and  demesne  in  repair,  that  chaptbb  xiy. 
she  shall  not  alien,  except  to  the  person  in  remainder ; 
directions  which  apply  to  the  whole  of  the  house  and  de- 
mesne, and  could  not  be  considered  obligations  on  a  per- 
son claiming  title  by  dower.  It  was  clearly,  therefore, 
the  intention  of  the  testator,  that  the  wife  should  enjoy 
the  whole  of  the  house  and  demesne  under  a  right  created 
by  the  will ;  and  not  part  of  it  under  a  right  which  she 
previously  had,  and  part  under  the  will."  On  the  other 
question,  howeyer,  his  Lordship  held,  that  the  devise  of 
the  beneficial  interest  in  the  house  and  demesne,  was  not  a 
bar  to  the  widow's  right  of  dower  in  the  rest  of  the  estate. 
The  will  might  be  perfectly  executed  as  to  all  other  pur- 
poses, without  injury  to  the  claim  of  dower.  With  respect 
to  the  rest  of  the  estate,  it  might  be  mortgaged  or  sold, 
subject  to  that  claim. 

It  should  be  observed,  that  a  restriction  on  letting.  As  to  direction 

to  let  • 

which  was  one  of  the  circumstances  adverted  to  by  Lord 
Redesdale  in  the  preceding  case,  was  held  by  Sir  R.  P. 
Ardetiy  M.  R.,  in  Strahan  v.  Sutton  (o),  not  to  render  the 
devise  inconsistent  with  the  dowress*s  claim,  though  it 
was  contended  that  she  might  have  her  dower  set  out  by 
metes  and  bounds;  in  answer  to  which,  the  M.  R.  said, 
"  It  has  been  determined,  that  the  widow  need  not  take 
it  by  metes  and  bounds;  she  may  take  a  rent-charge;  she 
may  take  one-third  of  the  rents  and  profits.  To  think  she 
would  occupy  one  chamber  in  this  house,  in  order  to  let  it 
to  those  persons,"  {i.e.  the  persons  to  whom  it  was  prohibit- 
ed to  be  let,)  "  is  really  most  extravagant."  The  devise  in 
Strahan  v  Sutton^  containing  this  prohibitory  direction,  was 
to  another  person,  and  not  to  the  dowress,  as  in  Birming^ 
ham  V.  Kirwan.    The  principle  of  the  two  cases,  however, 

(o)  2  Ves.  jun.  240. 
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CHAPTER  XIV.  is  not  easily  distinguishable.  Subsequent  Judges,  cer- 
tainly, seem  to  have  followed  Lord  Redesdaley  in  allowing 
weight  to  circumstances  of  a  less  decisive  and  unequiTo- 
cal  character  than  Sir  72.  P.  Arden  thought  necessary  {/>) 
to  create  an  inconsistency  which  would  exclude  the  dow- 

— to  use,  occu-  ress's  claim.    As  in  Miall  v.  Brain  (y),  where  Sir  J.  Leachj 

py,  and  enjoy ; 

V.  C,  held,  that  the  claim  of  dower  was  inconsistent  with 
a  trust  to  permit  another  to  use,  occupy,  and  enjoy  the 
estate  for  her  life:  his  Honor  thinking  that  the  testator 
contemplated  the  personal  use,  occupation,  and  enjoyment. 
—to  carry  on         So,  iu  Butcliev  V.  Kevvp  (r),  the  same  learned  Judge 

business  and  ^  ^  ^ 

let.  considered  that  a  direction  to  trustees  (to  whom  a  farm 

was  devised  during  the  minority  of  the  tenant  for  life, 
who  was  the  testator's  daughter)  "  to  carry  on  the  busi- 
ness thereof,  or  to  let  the  same  upon  lease  for  her  benefit," 
was  inconsistent  with  the  claim  of  dower.  "  His  (the 
testator's)  plain  intention,"  said  the  Vice-Chancellor,  "  is 
that  his  trustees  should,  for  the  benefit  of  his  daughter, 
have  authority  to  continue  his  business  in  the  entire  farm 
which  he  himself  occupied,  consisting  of  about  136  acres; 
and  this  intention  must  be  disappointed,  if  the  widow 
could  have  assigned  to  her  a  third  part  of  this  land." 
How  far  the  argument  and  decision  just  stated  are  ob- 
noxious to  the  reasoning  applied  to  the  next  case,  the 
learned  reader  will  form  his  own  opinion. 
AstodeTiseto  Another  point  much  discussed  has  been,  as  to  the 
m^^*iS^quai  ^ff^ct  of  the  property  being  devised  to  the  dowress  and 
■***^"'  others   in   equal   shares.     In   the   case   of  CJidmers  v. 

Storil  (*),  the  devise  was  in  these  words :  "  I  give  to  my 
dear  wife  A.  and  my  two  children  (naming  them)  all  my 
estates  whatsoever,  to  be  equally  divided  amongst  them, 

{p)  See  his  Lordship's  judgment  {q)  4  Madd.  119. 

in  French  v.  Davies,  2  Ves.  jun.  676,  {r)  6  Madd.  61. 

and  in  Strahan  y.  SutUm^  3  Yes.  250.  («)  2  Yes.  &  B.  222. 
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whether  real  or  personal."     One  of  the  questions  was,   chapter  xiv. 

whether  the  wife,  taking  a  share  under  this  devise,  was 

bound  to  relinquish  her  dower.     Sir  W.  Grant  considered  Effect  of  devise 

to  dowress  &nd 

the  claim  of  dower  to  be  directly  inconsistent  with  the  othen,  in  equal 

disposition  of  the  will.     He  said,  "  The  testator  directing 

all  his  real  and  personal  estate  '  to  be  equally  divided,' 

&c.,  the  same  equality  is  intended  to  take  place  in  the 

division  of  the  real  and  personal  estate,  which  cannot  be, 

if  the  widow  first  takes  out  of  it  her  dower,  and  then  a 

third  of  the  two  remaining  thirds.    Farther,  by  describing 

his  English  estates,  he  excludes  the  ambiguity  which 

Lord  Thurhwy   in  Fosto'  v.  Cooke  {t)^   imputes   to   the 

/words,  *  my  estate,'  as  necessarily  extending  to  the  wife's 

dower." 

Lord  ThurUyufs  observation  in  Foster  v.  Cooke^  to  which  Remarks  on 
probably  Sir  W.  Grant  referred,  was  made  in  answer  to  stoHi. 
an  argument  founded  on  the  testator's  direction  to  trustees 
to  possess  themselves  of  "  all  his  estates  and  substance," 
and  was  as  follows :  "  Because  he  gives  all  his  property 
to  trustees,  am  I  to  gather  from  his  having  given  all  he 
has,  that  he  has  given  that  which  he  has  not?"  That 
his  Lordship  would  not  have  considered  the  word  "  Eng- 
lish," (which,  it  is  observable,  does  not  appear  in  the  case 
as  reported,)  constituted  a  ground  for  varying  the  con- 
struction, is  evident  from  his  decision  in  the  case  of  Read 
V.  Crop  (m),  where  he  held  that  a  devise  of  estates  in  a 
certain  locality  did  not  demonstrate  an  intention  to  in- 
clude the  testator's  wife's  interest  in  lands  in  which  he 
and  she  had  undivided  shares;  or,  indeed,  even  lands  be- 
.  longing  exclusively  to  the  wife,  though  the  testator  had 
no  lands  of  his  own  answering  to  the  locality.  It  is  evi- 
dent, however,  that  the  M.  R.  did  not  wholly  rely  on  this 

(0  3  Bro.  C.  C.  347.  («)  Ante,  394. 

VOL.  I.  D  D 
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CHAPTER  XIV.  ground,  as  lie  lays  much  stress  upon  the  words  importing 

equality  of  division.  That  these  words  ought  not  to  in- 
fluence the  construction,  will  be  apparent  upon  a  moment's 
consideration.  The  presumption  being  (as  we  have  seen,) 
that  a  testator  means  to  dispose  of  his  own  interest  ex- 
clusively of  that  of  any  co-owner,  it  follows  that  every 
devise  is  first  to  be  read  as  applying  to  that  interest,  and, 
unless  some  repugnance  or  inaptitude  occurs  in  such  an 
application  of  the  testator's  language,  there  is  no  ground 
for  extending  the  devise  to  that  portion  of  interest  which 
is  not  disposable  by  him.  Now,  to  try  the  case  of  ChuU 
mers  v.  Storil  by  this  test.  A  testator  gives  all  his 
estates,  or  all  his  English  estates  (no  matter,  for  the  pre- 
sent purpose,  which,)  to  A.,  (who  has  dower  or  any  other 
interest  in  the  lands,)  B.,  and  C,  "  equally  to  be  divided 
among  them."  These  words  are  obviously  satisfied  by 
applying  them  to  the  interest,  whatever  it  may  be,  be- 
longing to  the  testator ;  for  nothing  is  to  be  divided  but 
what  is  before  given ;  and  as  it  is  clear  that,  if  the  devise 
had  stopped  at  the  names  of  the  devisees,  it  would  not 
have  included  the  dower,  the  subsequent  words  evidently 
ought  not  to  be  made  a  ground  for  extending  them.  The 
argument  for  such  a  construction  is  evidently  fallacious : 
it  makes  the  words  ^*  all  my  estates"  extend  to  the 
dower,  by  reason  of  the  after-added  expression,  "  equally 
to  be  divided ; "  assuming,  in  opposition  to  the  established 
construction  of  devises  couched  in  these  general  terms, 
that  the  dower  is  one  of  the  subjects  "  to  be  divided." 
It  is  remarkable  that  a  Judge,  whose  logical  acuteness 
and  powers  of  reasoning  have  deservedly  excited  admira- 
tion, should  not  have  instantly  detected  the  fallacy  of  the 
ailment. 

Subsequent  But,  howcvcr  uusatisfactory  may  be  the  principle  upon 

cftsffii  in  whicli 

Chalmers  y.      which  the  casc  of  Chalmers  v.  Storil  stands,  it  seems  to 
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have  been  adopted  in  several  subsequent  cases.     Thus,  in  chaptsr  xtv. 
Dickson  V.  Robinson  (i?),  where  the  testator  having  given  ^'©"^  ^  ^ecn 
his  real  and  personal  estate  to  his  widow,  upon  trust,  for  mekton  t.  ro- 
the  equal  benefit  of  herself,  his  two  daughters,  and  the     "*^' 
child  or  children  with  which  she  was  then  pregnant— Sir 
T,  Plumer,  M.  R.,  on  the  authority  of  the  case  of  Choi- 
mers  v.  Storily  held,  that  the  widow,  if  she  took  under  the 
will,  must  relinquish  her  dower. 

So,  in  the  case  of  Roberts  v.  Smith  lw\  where  a  testator  itobertt  ▼. 

Smith 

devised  to  his  wife  M.  a  freehold  messuage  in  fee-simple, 
his  ready  money,  and  household  furniture.  He  then  de- 
vised to  A.  and  B.  and  the  said  M.  certain  freehold  and 
leasehold  messuages,  and  all  other  his  estates  and  pro- 
perty, upon  trust,  to  apply  one  half  part  of  the  money 
arising  therefrom  to  M.,  so  long  as  she  should  remain  un- 
married, for  the  support  of  herself  and  the  children  of  her 
former  husband,  until  they  should  attain  twenty-one ;  and 
then,  upon  trust,  to  pay  the  same,  and  also  the  other  half 
part  of  the  monies  to  arise  as  aforesaid,  from  the  time  of 
testator's  death,  for  the  maintenance  of  his  (the  testator's) 
children  until  twenty-one ;  and,  on  his  attaining  that  age, 
such  child  to  take  an  equal  share  of  his  said  freehold 
property.  The  widow  claimed  dower.  Sir  John  Leach^ 
V.  C,  said,  "  The  principle  referred  to  in  Chalmers  v. 
St&ril  decides  this  case.  The  plain  intention  of  the  tes- 
tator was,  that  the  wife  should  have  half  the  income  of 
his  property  for  the  maintenance  of  herself  and  her  chil- 
dren by  her  former  husband,  and  that  the  other  half  of 
the  income  should  be  applied  to  the  maintenance  and 
education  of  the  testator's  own  children.  That  intended 
equality  would  be  disappointed  if  the  wife  were  in  the 
first  place  to  take  her  dower." 

(t?)  Jacob,  6a3.  {w)  1  Sim.  &  S.  613. 

dd2 
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Undoubtedly,  if  an  intention  to  give  an  immediate  in- 
^r^iV^*^  terest  in  the  entire  corpus  of  the  land  can  be  perceived 
Smith,  in  these  cases,  the  intended  equality  would  be  destroyed 

by  letting  in  the  dower.  But  how  does  this  intention 
appear  ?  There  is  no  other  evidence  of  it  than  a  simple 
devise  of  the  land,  which  all  the  authorities,  from  Late- 
rence  v.  Laiorence  down  to  Dorchester  v.  Effingham^  tell 
us  demonstrates  no  intention  to  give  a  larger  interest 
than  the  testator  has;  otherwise,  indeed,  the  question 
could  never  arise,  as  the  widow  must,  in  every  case,  be 
excluded  from  dower  in  land  devised  by  the  will,  or  re- 
linquish all  claims  under  it.  The  probability  is,  that  in 
these  cases  the  testator  never  thinks  of  the  dower;  but 
that,  as  Lord  Alvanley  has  observed,  is  not  suflBicient  for 
her  exclusion :  "  it  must  appear  that  he  did  know  it>  and 
meant  to  bar  her,  or  that  what  she  demands  is  repugnant 
to  the  disposition  (j?)."  This  principle,  indeed,  is  not  de- 
nied in  Chalmers  v.  Storil  and  Roberts  v.  Smithy  but  the 
great  difference  consists  in  the  application  of  it. 
ReynoidM  r.  So,  in  Bet/Tiolds  V.  Toriu  {y),  where  a  testator  bequeathed 

to  his  wife  during  her  life  four-sevenths  of  the  income  of 
his  general  residuary  estate,  in  which  he  intended  to  in- 
clude a  Scotch  heritable  bond,  as  appeared  by  the  sche- 
dule of  his  property  annexed  to  his  will,  (in  which  he  had 
specified  the  amount  of  this  bond,)  but  the  infant  heir 
having  elected,  under  the  order  of  the  Court,  to  claim 
against  the  will,  took  that  bond  by  his  legal  title,  subject 
to  the  widow's  right  of  terce — Lord  Giffyrdy  M.  R.,  held, 
that  the  widow  must  elect,  and  that,  although  disap- 
pointed of  the  four-sevenths  of  the  interest  of  the  bond 
debt  which  the  testator  meant  her  to  enjoy,  she  must,  ii 

(ar)  See  French  t.  DameSy  2  Ves.  jun.  577- 
(y)  1  Russ.  129. 
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she  claimed  what  he  had  effectually  bequeathed  to  her,  chaptkr  xiv. 

bring  in   her  terce   to   increase   the   general  residuary 

estate. 

As  the  testator  had  stated  this  bond  at  its  full  amount  Remarks  upon 
in  the  schedule  of  his  property,  perhaps  this  case  may  be  nnn. 
sustained  independently  of  the  reasoning  on  which  Chal- 
mers y.  Storil  and  the  other  cases  of  that  class  (which,  it 
is  observable,  were  not  cited  in  it,)  are  founded ;  though 
certainly  the  ground  of  distinction  would  have  been  much 
stronger  if  the  widow's  terce  had  extended  to  a  portion 
of  the  capital;  for,  subject  to  her  claim  in  respect  of 
part  of  the  income,  the  capital  was  still  the  property  of 
the  testator. 

Another  question,  which  has  been  much  litigated  be-  whether  dower 

18  ezcladed  by 

tween  the  dowress  and  devisees,  is,  whether  she  is  put  to  rent-diarge. 
her  election  by  a  rent-charge  or  an  annuity  payable  out 
of  the  property.  Lord  Hardwicke^  in  Pitts  v,  Snowden  {z)j 
decided  that  she  was  not.  Lord  Northingtony  on  the  other 
hand,  m  Arnold  v.  Kejnpstead  {a)j  without  adverting  to, 
or,  it  should  seem,  being  acquainted  with  the  former  case, 
held  the  dower  to  be  barred.  Similar  decisions  were  sub- 
sequently made  by  Lord  Camderiy  in  Villa  Real  v.  Lord 
Galway  {b\  who  delivered  an  elaborate  judgment ;  by  Sir 
Thomas  Sewelly  in  Jones  v.  Collier  {c) ;  and  Mr.  Justice 
BuUer,  in  Wake  v.  Wake  (d).  These  authorities  against 
the  dowress*8  claim,  however,  are  encountered  by  the  de- 
cision of  Lord  Loughborough,  in  Pearson  v.  Pearson  (e), 
and  that  of  Lord  Thurhwy  in  Foster  v.  Cooke  {f)\  to 
which  may  be  added,  the  opinion  of  Lord  Ahanley,  in 

{z)  1  Bro.  C.  C.  292.  {d)  3  Bro.  C.  C.  255  \  S.  C.  1 

(a)  Amb. 466 \8.G.2 Eden, 236.  Ves. jun.  135. 

{b)    Amb.  682  ;  more  fully  re-  {e)  1  Bro.  C.  C.  291. 

ported,  1  Bro.  C.  C.  292,  n.  (/)  3  Bro.  C.  C.  347- 
(c)  Amb.  730. 
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CHAPTER  XIV.  French  v.  Davies  {g) ;  who  have  all  concurred  with  Lord 

Hardwicke  in  holding  the  rent-charge  not  to  exclude  the 

dower;  and  the  point  seems  to  have  been  treated  as  clear 

by  Sir  John  Leach^  in  the  more  recent  case  of  MiaU  v. 

Brain  (A),  and  by  Lord  Langdale^  in  Dowson  v.  Bdl  (i). 

Dowrcss  not  The  preponderance  of  authority,  therefore,  seems  to  be 

annuity  out  of    greatly  in  favour  of  the  proposition,  that  an  annuity  to 

property.         ^^^  widow,  charged  upon  the  property  out  of  which  the 

dower  arises,  is  not  a  satisfaction  of  her  dower ;  and  this 
seems  to  be  tfie  sound  doctrine.  It  ought,  in  the  words 
of  Lord  Alvmdey^  in  French  v.  Davies^  "  to  be  clear,  plain, 
and  incontrovertible,  that  the  testator  could  not  possibly 
give  what  he  has  given,  consistently  with  her  claim  of 
dower."  A  mere  annuity  certainly  furnishes  no  such  in- 
controvertible evidence :  on  the  contrary,  the  more  rea- 
sonable supposition  is,  that  the  testator  gives  that  which 
he  has  power  to  dispose  of,  and  that  only;  and  the  answer 
to  the  argument  commonly  urged,  that  the  remedy  by 
distress  requires  that  the  entirety  of  the  lands  should  be 
subject  to  the  annuity,  and  not  the  two-thirds  only,  is, 
that  the  dowress  takes  not  an  undivided  third,  but  the 
entirety  of  a  divided  share,  which  is  set  out  by  metes  and 
bounds.  In  French  v.  Davies^  (as  well  as  in  GreaJtrew  v. 
Gary  {j\  where  a  similar  decision  was  made  by  Lord 
Ahanley^  the  annuity  was  charged  on  a  mixed  fund,  con- 
sisting of  both  real  and  personal  property,  and  the  same 
occurred  in  MiaU  v.  Brain.  In  the  case  of  Pearson  v. 
Pearson  {k)y  Lord  Loughborough  seems  to  have  thought 
that  the  annuity  was  a  bar  of  dower  if  the  annual  value 
of  the  lands  were  not  adequate  to  satisfy  both  ;  but  this 
appears  to  introduce  a  fluctuating  and  unsatisfactory  rule, 

{g)  2  Ves.  jun.  572.  {j)  6  Ves.  615. 

{h)  4  Madd.  119.  {k)  1  Bro.  C.  C.  291. 

(i)  1  Kee.  761. 
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aad  the  notion  derives  no  countenance  from  any  of  the  chaft»r  xiv, 
recent  cases. 

And  here  it  may  be  observed,  that  where  a  widow  is 
barred  of  her  dower  in  lands  devised  by  the  will,  by  a 
benefit  given  to  her  in  satisfaction  of  such  claim,  the  ex- 
elusion  is  considered  as  made,  not  in  favour  of  the  devisee 
personally,  but  of  the  estate ;  and,  consequently,  it  enures 
to  the  benefit  of  the  heir,  in  case  of  the  devolution  of  the 
land  upon  him  by  the  failure  of  the  devise  (/). 

But  it  has  been  decided  that  a  gift  t6  the  widow  in  widow,  when 
satisfaction  of  all  her  claims  on  the  testator  s  estate,  does  share  of  per- 
not  preclude  her  from  claiming  her  share  of  the  per-  ^ 
sonalty  under  the  Statute  of  Distributions,  in  the  event 
of  the  failure  of  a  bequest  of  that  property.  And,  there- 
fore,  where  a  testator  gave  certain  property  to  his  wife 
in  satisfaction  of  all  dower  or  thirds  which  she  could 
claim  out  of  his  real  and  personal  estate,  or  either  of 
them,  and  bequeathed  his  personal  estate  to  charitable 
purposes,  and  which  bequest  was  void  as  to  such  of  the 
estate  as  consisted  of  real  securities,  it  was  held  by  Sir 
JR.  P.  ArdeUy  M.  R.,  on  a  rehearing,  and  afterwards  by 
Lord  Loughborough  on  appeal,  that  the  clause  in  question 
did  not  prevent  the  widow  from  claiming  her  share  in  the 
real  securities,  with  the  next  of  kin,  his  Lordship  observ- 
ing, that  neither  the  heir  at  law,  nor,  by  parity  of  rea- 
soning, the  next  of  kin,  can  be  barred  by  anything  but 
a  disposition  of  the  heritable  subject,  or  personal  estate, 
to  some  persons  capable  of  taking  (m). 

The  difference  between  such  a  case  and  that  of  dower 
seems  to  be  this:  Where  a  testator  gives  a  benefit  in 

(0  Sec  Pickering  v.  Lord  ^am-  492,  S.  C.     See  also  Sampwn  v. 

ford,  3  Ves.  337.  Huttan,  11  Vin.  Abr.  Copyh.  185 ; 

(m)  Pickering  v.  Lord  Stamford^  S.  C.  2  £q.  Ca.  Ab.  439 ;  but  more 

2  Ves.  jun.  272,  581 ;  3  Vea.  332,  correctly  stated  3  Ves.  335. 
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CHAPTER  XIV.  lieu  of  dower,  he  purchases  an  interest  in  the  estate  for 
Effect  of  failure  the  benefit  of  any  and  every  person  claiming  that  estate 

of  disposition  of  ,  ,  ^ 

dower-lands,     under  him,  whether  as  heir  or  devisee  ;  and  the  exclusion 

of  the  dower  arises,  not  from  the  disposition  of  the  pro- 
perty, (which,  it  has  been  shewn,  will  not  per  se  exclude 
the  dower,)  but  from  the  provision  for  the  widow  being 
given  expressly  in  satisfaction  of  it,  and,  consequently,  is 
not  affected  by  the  failure  of  the  disposition.     Whereas, 
in  the  case  under  discussion,  though  the  gift  is  expressed 
to  be  in  satisfaction  of  the  widow's  claim  on  the  testa- 
tor's estate,  yet,  in  fact,  the  efficient  part  of  the  exclusion 
consists  in  the  disposition,  which  gives  the  property  to 
some  other  person:  that  disposition  therefore  failing,  the 
widow's  claim  under  the  Statute  of  Distributions  is  re- 
vived ;  and  such  claim  is  not  inconsistent  with  any  dispo- 
sition in  the  will.     It  would  seem  to  follow,  from  this 
view  of  the  subject,  that  where  the  exclusion  of  the 
dower  by  means  of  election  arises  merely  from  the  terms 
and  mode  in  which  the  estate  subject  to  the  dower  is  de- 
vised, there  is  strong  ground  for  holding  that  the  failure 
of  the  devise  lets  in  the  claim  of  dower.     The  question, 
of  course,  is  always  a  question  of  intention  to  be  col- 
lected from  the  whole  will. 

Of  course,  a  provision  made  for  a  wife  "  for  her  jointure, 
and  in  lieu  of  dower  and  thirds,  at  common  law,"  does 
not  extend  to  her  distributive  share  of  the  personal 
estate  (w). 

Effect  of  3  &  4       The  question  whether  a  dowress  is  put  to  her  election 

Will.  4,  c.  105,  ^  '^ 

upon  points       by  the  contents  of  her  husband's  will,  will  less  frequently 

discussed  in  ,         ,  ^  ^  *■      ^ 

this  chapter,      arisc  m  regard  to  widows  whose  marriage  was   since 

the  1st  of  January,  1834 ;  as  such  persons  may,  under 
the  act  of  3  &  4  Will.  4,  c.  105,  be  excluded  from  dower 

(n)  ColleUm  v.  Oarth,  6  Sim.  19. 
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hj  various  acts  of  the  husband,  including  a  disposition  chapter  xiv. 
of  the  property  by  deed  or  will,  or  a  mere  declaration 
therein,  or  a  rent-charge,  or  other  interest  devised  to  her 
out  of  the  lands ;  but  a  mere  gift  of  personal  estate,  or 
of  an  interest  in  lands  not  liable  to  dower,  will  not  defeat 
the  widow's  claim. 

The  inclination  of  the  Courts  at  the  present  day  to  intention  to 

.        .  .  .  •       •  diapose  of  pro- 

require,  m  order  to  raise  a  case  of  election,  a  clear  indica-  perty  of  another 

,  ,  ,  ,      not  inferable) 

tion  that  a  testator  means  to  dispose  of  what  is  not  his  from  equiToai 
own,  is  illustrated  by  the  case  of  Dummer  v.  Pitcher  (o),  '^p'*^*'"'' 
where  the  testator  having,  before  making  his  will,  trans- 
ferred certain  4  per  Cent,  and  5  per  Cent,  stock  (then 
forming  the  whole  of  his  funded  property)  into  the  joint 
names  of  himself  and  his  wife,  bequeathed  the  rents  of 
his  leasehold  houses,  and  the  interest  of  all  his  funded 
property  or  estate,  of  whatsoever  kind,  to  trustees,  upon 
trust,  for  his  wife  for  life,  and,  after  her  decease,  upon 
trust,  to  pay  divers  legacies  of  4  per  Cent,  stock,  the  ag- 
gregate amount  of  which  fell  short  by  £50  only  of  the 
amount  of  stock  of  that  description  so  formerly  transferred 
by  him.  He  afterwards  made  some  further  purchases  of 
5  per  Cent,  stock,  taking  the  transfers  in  the  joint  names 
of  himself  and  his  wife.  The  testator  at  his  death  left 
no  funded  property,  except  the  4  per  Cents,  and  5  per 
Cents,  before  mentioned ;  exclusive  of  which,  his  assets 
were  greatly  inadequate  to  pay  his  legacies.  It  was 
held  by  Lord  BrougJmm^  affirming  a  decision  of  Sir 
L.  ShadweU{p)9  first,  that  all  the  sums  of  stock  then 
standing  in  the  joint  names  of  the  husband  and  wife,  and 
whether  transferred  before  or  after  the  date  of  his  will, 
became,  by  survivorship,  the  absolute  property  of  the 

(o)  2  My.  &  K.  202.    See  alao  Crahb  r.  CrM,  I  My.  &  K.  611. 

(p)  5  Sim.  35. 


410  ELECTION.  1 

CHAPTER  XIV.  wife ;  secondly,  that  the  will  did  not  purport  to  dispose  of 

the  stock  in  terms  sufficiently  distinct  and  explicit  to  put 

the  wife  to  her  election  (/?). 

Intention  to  So,  in  the  casc  of  Church  v.  KemUe  (y),  where  a  testa- 

cieariy  moni-     trfx  haviug,  undcr  her  father's  will,  a  power  of  appoint- 

ing  a  certain  fund  among  her  children,  grandchildren,  or 
more  remote  issue,  (such  grandchildren  or  more  remote 
issue  being  bom  before  any  such  appointment,)  by  her 
will  appointed  the  fund  equally  between  her  children,  and 
afterwards,  by  a  codicil,  in  case  she  had  power  so  to  do 
under  the  will  of  her  late  father  or  otJierwise^  directed  that 
the  share  of  her  daughter  A.  should  be  in  trust  for  her 
separate  use  for  life,  and,  after  her  decease,  in  trust  for 
her  children.  It  was  contended  that  this  raised  a  case  of 
election,  in  favour  of  the  grandchildren,  against  the 
daughter,  who  took  other  benefits  under  the  will ;  but 
Sir  L.  Shadwelly  V.  C,  considered  that  all  the  testatrix 
meant  to  do  by  her  codicil  was  to  dispose  of  the  property 
which  was  the  subject  of  the  power,  and  not  to  affect  any 
part  of  her  own  property  ;  and  that  she  only  meant  to 
appoint  the  property  in  a  given  manner,  provided  she  had 
the  power  so  to  do.  But  she  had  no  such  power ;  and, 
consequently,  the  codicil  was  inoperative. 

{^p)'Q\ii9i&eiShuttleworthy.€hreaves^  under  a  bequest  of  ''  my  aharea  in 

In  Ch.  Mich.  T.  1838,  reported  8  the  N.  Canal  Navigation,"  so  as  to  put 

Law  Joum.  N.  S.  7,  where  certain  the  ¥rife  to  her  election,  the  testator 

canal  shares,  standing  in  the  joint  having  no  shares  of  his  own  an8\rer- 

names  of  the  testator  and  his  wife,  ing  to  the  description, 

were  held  to  be  intended  to  pass  (?)  ^  Sim.  52^. 
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EFFECT  OF  REPUGNANCY  OR  CONTRADICTION  IN  WILLS. 


Doubt  is  sometimes  cast  upon  the  intention  of  a  tes-  Raie  in  cue  of 

contradiction 

tator  by  the  repugnancy  or  contradiction  between  the  or  repngnancy. 
several  parts  of  his  will,  though  each  part,  taken  sepa- 
rately, is  sufficiently  definite  and  intelligible.  In  such 
cases  the  context,  (which  is  so  often  successfully  resorted 
to  for  the  purpose  of  throwing  light  on  a  doubtful  pas- 
sage,) becomes  itself  the  source  of  obscurity ;  and,  unless 
some  principle  of  construction  can  be  found  authorizing 
the  adoption  of  one,  and  the  rejection  of  the  other  of  the 
contrariant  parts,  both  are  necessarily  yoid,  each  having 
the  effect  of  neutralising  and  frustrating  the  other.  With 
a  view  to  prevent  this  most  undesirable  result,  it  has  be- 
come an  established  rule  in  the  construction  of  wills, 
that  where  two  clauses  or  gifts  are  irreconcilable,  so  that 
they  cannot  possibly  stand  together,  the  clause  or  gift 
which  is  posterior  in  local  position  shall  prevail,  the  sub- 
sequent words  being  considered  to  denote  a  subsequent 
intention:  Cum  duo  inter  se  pugnantia  reperiuntur  in 
testamento,  ultimum  ratum  est  (a).  Hence  it  is  obvious 
that  a  will  can  seldom  be  rendered  absolutely  void  by 

(a)  Co.  Litt.  112.  b. ;    Ulrich  v.  Leicester  v.  Biggsy  2  Taunt.  109. 

LUchfieldj   2  Atk.  372 ;     Sims  v.  See  also  Chandkse  v.  Pricey  3  Ves. 

Daughty,  5  Vee.  243 ;   Ckmstantine  99 ;    Wykham  v.  Wyiham,  18  Ves. 

V.  Canstantine,  6  Yes.  100 ;  Doe  d.  395. 


412  EFFECT   OF   REPUGNANCY 

CHAPTER  XV.  mere  repugnancy :  for  instance,  if  a  testator  in  one  part 
of  his  will  gives  to  a  person  an  estate  of  inheritance  in 
lands,  or  an  absolute  interest  in  personalty,  and  in  sub- 
sequent passages  unequivocally  shews  that  he  means  the 
devisee  or  legatee  to  take  a  life  interest  only,  the  prior 
gift  is  restricted  accordingly. 
Posterior  of  two       As  in  the  case  of  Crone  v.  OdeU  (b),  where  a  testator 
ciausea  pre-       dcvised  the  rcsiduc  of  his  real  and  personal  property  to 
^"*  *  his  children  A.,  B.,  and  C,  and  all  their  younger  children, 

their  heirs,  executors,  administrators,  and  assigns,  for 
ever ;  so  far  it  was  a  clear  joint  devise ;  but  he  went  on 
to  declare,  that,  nevertheless,  his  intentions  were,  that  A. 
should  receive  the  entire  interest  or  yearly  produce  of 
such  part  of  his  real  or  personal  fortune  as  he  (testator) 
intended  for  his  (A.'s)  younger  children  during  his  life. 
The  testator  then  made  a  similar  direction  as  to  B.  and 
C. ;  and  he  provided,  that,  in  case  any  of  his  said  three 
children  should  die,  the  share  of  such  should  go  to  the 
younger  children  of  such  children ;  if  no  younger  children, 
to  the  survivors;  and  he  gave  the  parents  a  power  of 
distribution  among  their  younger  children.  Lord  Clare^ 
the  then  Chancellor  of  Ireland,  held  the  parents  and 
children  to  be  entitled  jointly ;  but  this  was  reversed  by 
his  successor  Lord  MannerSy  who  determined  that  the 
parents  took  life  interests  only,  with  a  power  of  distribu- 
tion among  their  younger  children ;  which  decree  was 
aflirmed  in  the  House  of  Lords. 

So,  in  the  more  recent  case  of  Sherrat  v*  Bentley  (c), 
where  a  testator,  after  bequeathing  several  legacies,  de- 
vised unto  his  wife  a  certain  messuage  and  aU  other  his 
real  estates,  and  his  household  goods  and  all  other  his 

(&)  1  BaU  &  Bea.  449  ;  /SI  C.  in      East,  G05. 
Dom.  Proc.  3  Dow.  61.    See  also  (c)  2  My.  &  K.  149. 

Roe  d.  James  v.  AviSy  4  Durn.  & 
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personal  estate,  to  hold  to  his  said  wife^  her  heirs,  execu-  chaptbb  xv. 
torSy  administrators,  and  assifftis,  for  ever.  The  testator 
then  directed  that  none  of  the  legatees  should  be  enti- 
tled until  twelve  months  after  his  wife's  decease ;  and,  in 
case  his  wife  should  happen  to  die  in  his  lifetime,  and 
the  before-mentioned  devises  and  bequest  to  her  should 
thereby  lapse,  the  testator  gave  the  estate  and  effects,  as 
well  real  as  personal,  comprised  therein  to  S.,  his  heirs, 
executors,  administrators,  and  assigns,  to  the  use  of  such 
persons  as  his  wife  should,  in  her  lifetime,  by  writing 
under  her  hand  appoint.  The  testator  then  gave  some 
pecuniary  legacies,  and  proceeded  to  devise  and  bequeath 
to  W.  A.  and  his  (the  testator's)  brother  in  law's  children, 
the  residue  of  his  real  and  personal  estates,  to  be  equally 
divided  amongst  them,  share  and  share  alike,  at  the  de- 
cease of  his  said  wife.  The  heir  at  law  contended,  that 
the  will  was  void  for  uncertainty,  on  account  of  the  re- 
pugnance between  the  gift  to  the  wife,  her  heirs,  exe- 
cutors, administrators,  and  assigns,  and  the  subsequent 
gift  of  the  residue  to  others,  to  be  divided  at  her  decease. 
The  person  claiming  under  the  wife  contended  that  the 
pecuniary  legacies  and  the  gift  of  the  residue  were  only 
to  take  effect  in  the  event  of  her  decease  in  the  testator's 
lifetime;  but  Sir  J.  Leach,  M.  R.,  was  of  opinion  that 
the  Court  was  not  warranted  in  putting  such  a  construc- 
tion upon  the  will,  for  that  the  testator's  general  inten- 
tion, as  collected  from  the  concluding  passages  in  his 
wUl,  wafi  to  give  the  wife  the  full  enjoyment  during  her 
life  only,  and  to  give  it  over  to  the  persons  named  after- 
wards; and  that  the  words  '^  heirs,  executors,  adminis- 
trators, and  assigns,"  were  to  be  rejected ;  and  his  Honor 
referred,  aa  one  of  the  grounds  of  his  decision,  to  the  rule, 
that  the  latter  part  of  a  will  shall  prevail  against  incon- 
sistent expressions  in  the  prior  part  of  it.     On  appeal, 
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Lord  Brougham^  C,  affirmed  the  decree,  observing,  that 
either  the  testator  had  changed  his  intention,  and  was 
minded  to  give  his  wife  a  life  estate  instead  of  the  fee,  or 
he  was  ignorant  of  the  force  of  the  words  he  had  origin- 
ally used,  and  those  words  must  be  rejected  as  having 
been  used  by  mistake.  The  former  alternative  was  the  one 
to  which  the  rule,  sanctioned  by  the  authorities,  (which 
his  Lordship  stated  in  detail,)  led.  The  latter  vras  the 
inference  drawn,  not  unfairly,  from  the  whole  instrument 
taken  together, 
--but  prior  de-  But  in  thcsc  cascs  it  is  a  settled  and  invariable  rule 
cessariiy  dis-     uot  to  disturb  the  prior  devise  farther  than  is  absolutely 

necessary  for  the  purpose  of  giving  effect  to  the  posterior 
qualifying  disposition. 

As  in  the  case  of  Doe  d.  Andot  v.  Davies  (rf),  where  a 
testator  devised  all  his  messuage  and  garden  in  the  occu- 
pation of  D.,  and  also  all  that  his  messuage  and  garden 
wherein  he  then  resided,  both  situate  in  P.,  to  trustees 
and  their  heirs,  upon  trust,  to  pay  the  rents  to  his  wife 
during  widowhood,  and  after  the  determination  of  that 
estate,  to  the  use  of  his  children  by  his  said  wife,  equally 
to  be  divided  between  them,  and  the  lawful  issue  of 
their  or  his  bodies  or  body,  and,  in  default  of  such  issue, 
to  his  nephew  D.  The  testator  immediately  afterwards 
gave  to  his  daughter  F.  a  pecuniary  legacy  when  she  at- 
tained the  age  of  twenty-one  years,  and  the  house  where 
she  then  lived,  after  the  decease  of  her  mother  or  the  day 
of  intermarriage ;  and  the  testator  gave  to  his  daughter 
R.  a  legacy  in  like  manner,  and  the  house  then  in  the  oc- 
cupation of  D.,  after  the  decease  of  her  mother  or  the 
day  of  her  intermarriage.  The  two  houses  lastly  referred 
to  were  those  comprised  in  the  previous  devise.     It  was 

(i)  Exch.  Jan.  16, 1889,  Law  Joum.  vol.  8,  p.  75. 
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admitted  that,  under  the  first  devise,  the  daughters  would 
have  been  tenants  in  common  in  tail  of  the  two  houses, 
but,  as  the  second  devise  clearlj  indicated  an  intention 
to  give  one  of  the  houses  to  each  daughter,  the  whole 
was  in  some  degree  reconciled  by  holding  each  to  take 
an  estate  for  life  in  severalty  in  her  own  house,  under  the 
latter  devise,  (which  contained  no  word  of  inheritance,) 
leaving  the  prior  devise  still  to  operate  on  the  inheritance 
in  remainder,  of  which  it  made  the  two  daughters  tenants 
in  common  in  tail  expectant  on  the  estate  for  life  of  each 
in  the  respective  houses. 

The   doctrine   in   question    has  been  sometimes   un-  Dcvineannoiied 

by  subsequent 

sparingly  applied,  even  where  the  effect  of  the  posterior  inconsistentde- 
devise  is  not  merely  (as  in  the  two  last  cases)  to  restrict  wui ; 
and  qualify  the  interest  conferred  by  the  prior  devise, 
but  wholly  to  defeat  and  frustrate  such  prior  devise. 
Thus,  in  Ulrich  v.  Litchfield  {e\  where  a  testatrix  be- 
queathed her  real  and  personal  estate  to  A.  and  B. 
equally  for  life,  and,  upon  the  death  of  A.,  she  gave  the 
whole  estate  to  B.  in  tail,  with  remainder  over,  with  a 
few  pecuniary  legacies,  and  charged  her  real  estate  with 
the  payment  of  the  legacies,  if  the  personalty  should  be 
insufficient.  The  testatrix  then  gave  all  the  residue  of  her 
personal  estate  to  her  uncle  C.'s  three  daughters.  Lord 
Hardwicke  held  the  daughters  to  be  entitled  to  the 
residue  of  the  personal  estate,  considering  that  the  testa- 
trix must  be  presumed  to  have  altered  the  intention  ex- 
pressed in  the  prior  part  of  her  will. 

But  the  rule  which  sacrifices  the  former  of  several  con the  whole  to 

tradictory  clauses  is  never  applied  but  on  the  failure  of  if  possible.  ' 
every  attempt  to  give  to  the  whole  such  a  construction 
as  will  render  every  part  of  it  effective.     In  the  attain- 

(e)  2  Atk.  372. 
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is  disregarded,  if  it  be  possible,  by  the  transposition  of 
them,  to  deduce  a  consistent  disposition  from  the  entire 
will.  Thus,  if  a  man,  in  the  iSrst  instance,  devise  lands 
to  A.  in  fee,  and  in  a  subsequent  clause  give  the  same 
lands  to  B.  for  life,  both  parts  of  the  will  shall  stand ; 
and,  in  the  construction  of  law,  the  devise  to  B.  shall  be 
first  {e),  the  will  being  read  as  if  the  lands  had  been  de- 
vised to  B.  for  life,  with  remainder  to  A,  in  fee. 

So,  where  {/)  a  testator,  after  devising  the  whole  of 
his  estate  to  A.,  devises  Blackacre  to  B.,  the  latter  devise 
will  be  read  as  an  exception  out  of  the  first,  as  if  he  had 
said,  "  I  give  Blackacre  to  B.,  and,  subject  thereto,  aU 
my  estate,  or  the  residue  of  my  estate,  to  A." 
Dcviae quaUfied       By  parity  of  rcasou,  where  (a)  a  testator  gives  to  B.  a 

by  subsequent  ,  , 

disposition.       spccific  fuud  or  property  at  the  death  of  A.,  and  in  a  snb- 

sequent  clause  disposes  of  the  whole  of  his  property  to 
A.,  the  combined  effect  of  the  several  clauses,  as  to  such 
fund  or  property,  is  to  vest  it  in  A.  for  life,  and,  after  his 
decease,  in  B. 

Again  (^),  where  a  testator  gave  his  real  and  personal 
estate  to  A.,  his  heirs,  executors,  and  administrators,  and 
in  a  subsequent  part  of  his  will  gave  all  his  property  to  A. 
and  B.,  upon  trust,  for  sale,  and  to  pay  the  interest  of  the 
proceeds  to  A.  for  life,  and,  at  her  decease,  upon  trust,  to 
pay  certain  legacies,  leaving  the  residue  undisposed  of, 
A.  was  held  to  be  entitled,  under  the  first  devise,  to  the 
beneficial  interest  in  reversion,  not  exhausted  by  the  trust 
for  the  payment  of  legacies  created  by  the  second  (i"). 

(e)  Per  Anders&ny  Anon,  Cro.  El.  (^}  Blamire  v.  Gddariy  16  Yes. 

9.    See  also  Ridout  v.  Dotoding^  1  314. 

Atk.  419.  (A)  Brine  v.  Ferrier^  7  Sim.  649. 

(/)  Ouihbert  Y.  Lempriere,  3  Mau.  (s)  In  point  of  fact,  in  this  case 

&  Selw.  158.  the  inconsistent  gifts  were  contained 
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parts  of  his  will,  given  the  same  lands  to  different  per-  Effect  of  sepa-* 
sons  in  fee.  At  first  sight  this  seems  to  be  a  case  of  d^vi^°°  e^'L 
incurable  repugnancy,  and,  as  such,  calling  for  the  appli-  ^ 
cation  of  the  rule,  which  sacrifices  the  prior  of  two  irre- 
concilable clauses,  as  the  only  mode  of  escaping  from  the 
conclusion  that  both  are  void.  Even  here,  however,  a 
reconciling  construction  has  been  devised,  the  rule  being 
in  such  cases,  according  to  the  better  opinion,  that  the 
devisees  take  concurrently  {j ).  The  contrary,  indeed,  is  Both  take  con- 
laid  down  by  Lord  Coke  {k)  and  other  early  writers  (/), 
who  say  that  the  last  devise  shall  take  effect;  and  a 
similar  opinion  seems  to  have  been  entertained  by  Lord 
Hardwicke^  though  he  admitted  that,  latterly,  a  different 
construction  had  prevailed  (m).  The  point  underwent 
much  discussion  in  the  recent  case  of  Sherratt  v.  Beni- 
ley{n)y  already  stated;  and  Lord  Brougham^  after  re- 
viewing the  authorities,  and  fully  recognising  the  general 
doctrine,  which  upholds  the  latter  part  of  a  will  by  the 
sacrifice  of  the  former  to  which  it  is  repugnant,  consi- 
dered that,  consistently  with  this  rule,  it  might  be  held, 
that,  where  there  are  two  devises  in  fee  of  the  same  pro- 
perty,  the  devisees  take  concurrently.  "  If,  in  one  part 
of  a  will,"  said  his  Lordship,  ^'  an  estate  is  given  to  A., 
and  afterwards  the  same  testator  gives  the  same  estate 
to  B.,  adding  words  of  exclusion,  as  *  not  to  A.,'  the  re- 
pugnance would  be  complete,  and  the  rule  would  apply. 
But  if  the  same  thing  be  given,  first  to  A.  and  then  to 

in  Beveral  papers   supposed  to  be  y.J?u/^it,  Cro.  Jac.  49,andin/ViiM 

written  at  different  times ;  but  as  t.  Fane^  1  Vern.  30. 

the  Ecclesiastical  Court  had  allowed  {k)  Co.  Litt.  112. 

them  to  be  proved  as  one  will,  they  (/)  Plow.  541. 

were,  of  course,  to  be  so  construed.  (m)   See  Ulrich  v.  LUchfiddy  2 

( j)  3  Leon,  11,  pi.  27 ;  8  Vin.  Atk.  374. 
Abr.Copyh.  152,  pi.  3 ;  aig.  in  iMe         (n)  2  My.  &  K.  165,  ante,  412. 

VOL.  I.  E  E 
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which  Lord  Hardicicke  puts  in  Ulrich  v.  Litchfield^  the 
two  legatees  may  take  without  any  violence  to  the  con- 
struction. It  seems,  therefore,  by  no  means  inconsistent 
with  the  rule,  as  laid  down  by  Lord  Coke  and  recognised 
by  the  authorities,  that  a  subsequent  gift,  entirely  and 
irreconcilably  repugnant  to  a  former  gift  of  the  same 
thing,  shall  abrogate  and  revoke  it,  if  it  be  also  held  that, 
where  the  same  thing  is  given  to  two  diflTerent  persons  in 
different  parts  of  the  same  instrument,  each  may  take  a 
moiety ;  though,  had  the  second  gift  been  in  a  subsequent 
will,  it  would,  I  apprehend,  work  a  revocation." 
Whether  as  It  will  be  pcrccivcd  that  Lord  Brougham  considered 

tenants  in  com-  that  the  two  dcvisces  take  in  moieties,  i.  e.  as  tenants  in 


mon. 


common.  It  is  submitted,  however,  that  to  hold  the  de- 
visees to  be  joint  tenants  is  a  preferable  construction,  as 
less  violence  is  thereby  done  to  the  testator's  language 
than  by  making  them  tenants  in  common,  as  the  creation 
of  a  tenancy  in  common  requires  positive  intention ;  and 
this  seems  to  have  been  the  notion  of  Lord  Hardtcicke, 
who,  in  Ulrich  v.  Litchfield^  treats  it  as  clear  that  the 
devisees,  if  they  take  concurrently,  are  joint  tenants. 
Whether  doc-         jf;  jg  observable,  also,  that  both  Lord  Hardwicke  and 

tnne  apphes  to 

an  mdivisibie     Lord  Brougham  considered  that  the  doctrine  in  question 

did  not  apply  to  a  single  indivisible  chattel ;  but  such  an 
exclusion  is  attended  with  difficulty,  for  though,  certainly, 
it  may  seem  rather  absurd  that  a  testator  should  give  a 
horse  or  a  watch  to  several  persons  concurrently,  yet  it 
is  impossible  to  say  that  there  may  not  be  such  an  inten- 
tion ;  and  where  is  the  line  to  be  drawn  ?  Is  it  to  depend 
upon  the  greater  or  less  convenience  attending  a  joint  or 
concurrent  enjoyment  of  the  subject  of  gift  ? 

Apparent  in-         Somctimcs  whcrc  an  estate  in  fee  is  followed  by  ap- 

consistency  re- 
conciled by  re-  parcutly  inconsistent  limitations,  the  whole  has  been  re- 
ference to  lapse. 
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conciled  by  reading  the  latter  disposition  as  applying   chaptkr  xy. 
exclusively  to  the  event  of  the  prior  devisee  in  fee  dying  in 
the  testator's  lifetime,  the  intention  being,  it  is  considered, 
to  provide  a  substituted  devise  in  the  case  of  lapse  (o). 

The  anxiety  of  the  Courts  to  adopt  such  a  construction  instances  of 

.        ,      devises  recon- 

as  will  reconcile  and  give  eifect  to  all  parts  of  a  will,  is  died, 
further  exemplified  by  the  case  of  Holdfast  d.  Hitchcock 
V.  Pardoe{p),  where  a  testator  devised  to  A.  a  farm  in 
the  occupation  of  C,  and  to  B.  lands  in  L.  marsh ;  and  it 
appeared  that  part  of  the  farm  in  the  occupation  of  C. 
consisted  of  lands  in  L,  marsh ;  but  there  was  another  es- 
tate, not  in  his  occupation,  consisting  entirely  of  marsh 
lands  in  L. ;  and  it  was  held,  that  the  subsequent  devise 
was  not  a  revocation  of  the  preceding  devise,  as  was  con- 
tended, but  that  A.  took  the  farm,  and  B.  the  marsh 
lands,  not  included  in  that  farm. 

But,  perhaps,  the  strongest  authority  of  this  kind  is  the 
case  of  Battison  v.  Rickards  (y),  where  a  testator,  after 
devising  an  estate  pur  autre  vie,  devised  all  other  his  es- 
iateSy  real  and  personal,  wheresoever  situate^  unto  E.  L., 
her  heirs,  executors,  &c.,  for  ever,  charged  with  debts  and 
certain  legacies ;  and  in  case  his  son  should  die  without 
issue  of  his  body  lawfully  begotten,  then  he  devised  all 
his  manors,  messuages,  tenements,  and  real  estate,  7iot 
thereinbefore  disposed  of  situate  in  the  several  counties  of 
H.,  G.,  N.,  L.,  and  D.,  and  the  town  of  N.,  (though,  it  will 
be  observed,  he  had  previously  disposed  of  all  his  real  and 
personal  estate,)  and  also  all  his  personal  property  in  the 
public  funds  or  elsewhere,  unto  the  said  E.  L.  during  her 
life,  and  after  her  decease  unto  R.  S.  in  fee.  It  appeared 
that  the  testator  had  the  reversion  in  fee  expectant  on  the 

(o)  Clajftan  V.  Lowe,  5  B.  &  Aid.  (p)  2  Black.  979.    See  also  Wool- 

536 ;  but  as  to  wliich  see  some  re-      comb  v.  Woolcomby  3  P.  W.  111. 
marks  post.  {q)  7  Taunt.  105. 

£  E  2 
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determination  of  an  estate  tail  male  in  his  son,  in  large 

estates  in  the  several  counties  specified,  except  D.  and 
the  town  of  N.,  where  he  had  lands  in  fee-simple  in  po^ 
session.  It  was  contended,  that  the  latter  deyise  was 
confined  to  the  lands  in  the  specified  counties,  of  which 
the  testator  had  the  reversion  only;  and  that  the  other 
lands,  even  in  the  counties  particularized  in  the  second  de- 
vise, passed  under  the  first  deyise;  and  of  this  opinion  ap- 
pears to  have  been  the  Court  of  Common  Pleas,  the 
Judges  of  which  certified  that  E.  L.  took  an  estate  in 
fee  in  the  lands  in  D.  and  the  town  of  N.y  subject  to  the 
debts,  &c. 
Rale  u  to  the  It  is  clcar,  howcver,  that  words  and  passages  in  a  will, 
words.  which  are  irreconcilable  with  the  general  context,  may  be 

rejected,  whatever  may  be  the  local  position  which  they 
happen  to  occupy ;  for  the  rule  which  gives  eflfect  to  the 
posterior  of  several  inconsistent  clauses,  must  not  be  so 
applied  as  in  any  degree  to  clash  or  interfere  with  the 
doctrine,  which  teaches  us  to  look  for  the  intention  of  a 
testator  in  the  general  tenor  of  the  instrument,  and  to 
sacrifice  to  the  scheme  of  disposition  so  disclosed,  any 
incongruous  words  and  phrases  which  have  found  a  place 
therein. 

Thus,  in  Boon  v.  Comforth{r),  where  a  testator  be- 
queathed the  interest  of  £6000  stock  to  his  daughter  for 
life,  and  after  her  decease,  upon  trust  to  dispose  of  the 
principal  and  interest  to  and  between  her  husband  and 
his  (testator's)  daughter's  child  and  children,  viz.  her 
husband  should  have  and  enjoy  one  half  of  the  interest 
thereof  for  and  during  his  natural  life,  if  there  should  he 
no  child  or  children,  (the  words  in  italics  were  inter- 
lined (s),)  and  the  child  or  children  the  other  half;  on  his 

(r)  2  Yes.  sen.  576.  7  Sim.  56,  affords  another  instance 

(s)  The  case  of  Lunn  y.  Oj^e^me,      of  the  rejection  of  words  which  had 
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death  his  half  shonld  go  to  the  child  or  children,  hut  till   chaptbr  xv. 

the  child  or  children  attained  twenty-one,  the  husband 

should  have  the  whole  interest,  and  on  the  death  of  their 

father,  they  should  have  the  remaining  £3000 ;  but  if  no 

such  child  or  children  at  the  time  of  her  death,  or  they 

should  die  before  twenty-one,  then  to  go  on  further  trust 

as  he  should  thereafter  mention — Lord  Hardwicke  re-  PMsageatvt- 

rianoewitfa  con- 

jected  the  interlined  words,  as  inconsistent  and  repugnant  text  i^ected. 
i;\rith  the  whole  disposition,  his  Lordship  being  of  opinion 
that  he  had  no  alternative  but  that  of  rejecting  either 
these  or  the  entire  provision. 

So,  in  the  case  of  Coryton  v.  Helyar  (i\  where  a  testa- 
tor devised  lands  to  the  use  of  his  son  for  ninety-nine 
1/earSy  and,  after  the  determination  of  that  estate,  to  the 

use  of  trustees  during  the  life  of  the  son,  to  preserve  con- 
tingent remainders ;  and,  after  the  decease  of  the  son,  to 
the  use  of  his  first  and  other  sons  in  tail  male — Lord 
Hardwicke  held,  that  the  term  was,  with  reference  to  the 
true  construction  of  the  several  parts  of  the  will,  to  be 
construed,  not  as  an  absolute  term,  but  as  determinable 
with  the  decease  of  the  son. 

In  several  instances  inconsistent  words  engrafted  on  a  Ambigaous 

J      •       1.  1.  •      X    J  worda  incon- 

pnor  clear  and  express  devise  have  been  rejected.  lUtent  wUh 

Thus,  where  (w)  the  devise  was  to  A.  and  her  heirs, ybr  jwted.*^^*""' 
tlieir  liveSf  Lord  EUenborotigh  rejected  the  latter  words ; 
which,  he  said,  were  merely  the  expression  of  a  man  ig- 
norant of  the  manner  of  describing  how  the  parties  whom 
he  meant  to  benefit  would  enjoy  the  property ;  for  what- 
ever estate  of  inheritance  the  heir  might  take,  they  could 
in  fact  only  enjoy  the  benefit  of  it  for  their  own  lives. 

been  interlined  by  a  testator,  and  {t)  2  Cox,  340. 

were  at  variance  with  the  general         («)  Doe  d.  EWm  v«  Stenhke,  12 

context.  £a»t,  515. 
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So,  where  (t?)  a  testatrix  bequeathed  an  annnity,  to  be 
equally  divided  between  M.  B.,  C.  S.,  and  C.  A.,  "  to  them 
and  their  heirs,  or  the  surrivor  of  them,  in  the  order  ihey 
are  now  mentionedy^  Sir  W,  GranU  M.  R.,  rejected  the 
latter  words  as  repugnant.     "  The  proposition,"  said  he, 
"  equally  to  divide  a  fund  between  two  persons  in  a  giTeii 
order,  is  mere  nonsense,  directly  repugnant.     There  can 
be  no  division,  if  there  is  an  order  in  which  they  are  to 
take.     Suppose  it  stood  simply  a  bequest,  to  be  equally 
divided  between  A.  and  B.,  in  the  order  they  are  men- 
tioned,  the   Court   could   only  say  the  first  words  au' 
plain,  importing  equal  division,  a  benefit,  and  a  personal 
benefit  to  both  ;  and  they  do  not  know  what  meaning  to 
put  upon  the  other  words :  they  are  insensible,  as  coupled 
with  such  preceding  words.     The  only  question  therefore 
is,  whether  words  having  a  plain  meaning,  are  to  be  re- 
jected, for  the  sake  of  words  of  which  you  do  not  see  the 
sense  or  meaning.     It  is  very  probable,    the   testatrix 
might  have  had  in  her  mind,  some  vague,  indefinite  na- 
tion of  preference,  but  that  is  not  expressed  in  any  man- 
ner, so  that  the  Court  can  act  upon  it ;  not  even  by  say- 
ing the  words  importing  equal  division  are  to  be  coupled 
with  the  original  annuitants  and  not  vnth  the  survivors. 
Those  words  must  be  equally  applied  to  all  the  persons 
who  are  to  take,  or  they  must  be  equally  rejected.    It  is 
to  be  equally  divided  among  the  three ;  not  a  different  di- 
vision among  the  survivors.    In  order  to  give  effect  to  the 
latter  words,  I  should  be  under  the  necessity  of  rejecting 
the  words  expressing   an  equal  division,  retaining  the 
others  with  reference  to  one  event,  and  of  doing  the 

(r)  Smith  V.  Pyhus^  9  Ves.  560.  discussed  in  a  future  chapter;  an*! 
See  also  Jess<m  v.  Wright,  2  Bligh,  R^sece  v.  Steel,  2  Sim.  233 ;  Tomlff 
ly  and  other  cases  of  the  same  class      v.  BotUm,  1  My.  &  K.  148. 
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reverse  in  reference  to  another  event.  In  the  event  of  all  chaptkr  xy. 
living,  I  should  have  kept  the  fonner  and  rejected  the 
latter  words ;  but  in  the  event  of  two  surviving,  I  am 
to  reject  the  fonner  and  preserve  the  latter.  There  is  no 
ground  for  such  a  capricious  rejection  of  words  to  suit  the 
event.  The  testatrix  has  not  pointed  out  the  specific 
event  in  her  contemplation,  or  shewed  a  different  inten- 
tion as  to  the  accruing  parts  and  the  whole ;  and  this 
order  to  take  place  is  so  obscurely  expressed,  that  it  is 
utterly  impossible  for  me  to  give  any  effect  to  it." 

But  words  are  not  to  be  expunged  upon  mere  conjee-  words  not  to 
ture,  nor  unless  actually  irreconcilable  with  the  context  unieM  incon. 
of  the  will,  though  the  retention  of  them  may  produce 
rather  an  absurd  consequence. 

Thus,  where  {to)  a  testator  bequeathing  certain  pro- 
perty to  Thomas  Brailsford,  son  of  his  nephew  Samuel 
Brailsford,  devised  his  real  estates  ^*  to  the  use  of  tfie  said 
Thomas  Brailsford  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and,  after  his  decease,  to  the  use 
of  the  said  Thomas  Brailsfordy  son  of  my  nephew  Samuel 
Brailsford^  his  heirs  and  assigns,  for  ever."  The  only 
Thomas  Brailsford  mentioned  in  the  will,  was  the  son 
of  Samuel,  but  the  testator  had  another  nephew  of  that 
name,  (who  was  xmcle  of  the  legatee,)  to  whom  therefore 
it  was  contended,  that  the  devise  to  "  the  said  Thomas 
Brailsford,"  applied,  though  he  was  not  before  named, 
according  to  the  case  in  Hawkins  (<r),  that  father  and 
son  having  the  same  name,  the  son,  not  the  father,  is  dis- 
tinguished by  an  addition  (y).  The  words  "  the  said," 
it  was  observed,  might  be  considered  surplusage;    and 

{w)   Chambers  y.  Brailsford,  18  (y)   See  also  Chodright  d.  Hall 

Ves.  368.  Y.  HMy  1  Wils.  148. 

{x)  2  Hawk.  P.  C.  271,  s.  106. 
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CHAPTER  XV.  that  the  devise  was  either  void  for  uncertainty,  or  there 
must  be  an  inquiry.  But  Sir  William  Grant  saidi  that  it 
was  impossible  to  contend  that  there  was,  primd  faciey 
any  ambiguity  in  the  description;  by  the  words,  "the 
said  Thomas  Brailsford,"  the  Thomas  Brailsford,  who  had 
been  before  mentioned,  was  sufficiently  described.  "  The 
argument  on  the  other  side,"  said  his  Honor,  "rests 
chiefly  on  the  inconsistency  of  giving  to  the  same  person, 
in  the  same  sentence,  an  estate  for  life  and  also  aji  estate 
in  fee ;  there  is  certainly  a  particularity  in  that ;  but  the 
devise  as  it  stands  is  not  so  insensible  or  contradictory  as 
to  drive  the  Court  to  the  necessity  of  CiVpunging  or  adding 
words  to  give  it  a  meaning T  and  this  decree  was  affirmed 
by  Lord  Eldon  on  appeal  {z). 
^^d  r*^°'  And  though  repugnant  expressions  will  yield  to  an  in- 
son  aasig^ned.     tcutiou  and  purposc   cxprcsscd,  or  apparent   upon  the 

general  context,  yet  it  does  not  appear  that  a  bequest 
actually  made,  or  a  power  given,  can  be  controlled  merely 
by  the  reason  assigned.  The  assigned  reason  may  aid 
the  construction  of  doubtful  words,  but  cannot  warrant  the 
rejection  of  words  that  are  clear  (a).  Thug  where  {b)  a 
testator  expressed  his  conviction  of  the  honour  and  jus- 
tice of  his  trustees,  and  made  that  conviction  the  ground 
of  his  reposing  in  them  the  trust  of  distributing  his  pro^ 
perty  among  his  relations^  authorizing  them  to  fix  both 
the  objects  and  the  proportions^  but  afterwards  gave  the 
power  in  express  terms,  to  them  and  the  heirs,  ejrectf' 
tors,  and  administrators  of  the  survivor  of  them — Sir  W. 
Grant,  M.  R.,  observed,  "  Though  it  seems  very  incon- 
gruous and  inconsequential  to  extend  to  unknown  and 

(0  19  Ves.  652;    S.C,  2  Mer.  (a)  Per  Sir  ^.  <?rafi/,  M.B^  16 

26.    See  also  R<i€  v.  Foster,  9  East,      Ves.  46. 
406.  (6)  OoU  V.  Wade,  16  Ves.  27. 
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unascertained  persons  the  power  which  personal  know-  cmaftb*  xv. 
ledge  and  confidence  had  induced  the  testator  to  confide 
to  his  original  trustees  and  executors,  yet  I  am  not 
authorized  to  strike  these  words  out  of  the  will,  upon 
the  supposition,  though  not  improbable,  that  thej  were 
introduced  in  this  part  by  inadvertence  or  mistake." 

It  is  to  be  observed,  too,  that  a  devise  of  lands,  in  cieardfrnaenot 
clear  and  technical  terms,  will  not  be  controlled  by  ex-  mba^aent  m- 

•  •  1  J.         _x      i»  j.1.  •!!     •  A   1      •ccurate  words 

pressions  m  a  subsequent  part  of  the  will,  maccurately  of  referaiGe. 
referring  to  the  devise,  in  terms,  which,  had  they  been 
used  in  the  devise  itself,  would  have  conferred  a  different 
estate,  if  the  discordancy  appear  to  have  sprung  merely 
from  a  negligent  want  of  adherence  to  the  language  of 
the  preceding  devise. 

Thus,  where  {c)  a  testatrix  devised  lands  to  her  eldest 
daughter  A.  S.,  and  the  heirs  of  her  body  for  ever,  with 
remainder  over,  charged  with  a  sum  of  money  to  be 
raised  out  of  the  yearly  profits ;  and  the  testatrix  de- 
clared it  to  be  her  will  that  her  executors  (thereinafter 
named)  should  stand  seised  of  the  lands  until  they  should 
have  raised  the  said  sum,  or  until  the  same  should  be  dis- 
charged by  A.  S.  and  her  heirs ;  and  after  the  raising  or 
payment  thereof  by  the  said  A.  S.  or  her  heirsy  then  that 
A.  S.  and  her  heirs  should  enjoy  the  said  lands  for  ever(cf). 
It  was  held  that  the  words  "  heirs"  of  A.  S.,  thrice  re- 
peated, referred  to  the  special  designation  of  heirs  to 
whom  the  estate  was  devised  in  the  beginning  of  the 
will,'  and  were  not  intended  to  introduce  a  new  and  more 
general  denomination  of  heirs,  and  to  revoke  the  express 
estate  tail  given  in  the  beginning  of  the  will. 

(c)  Doe  d,IIans(my. FyldeSf  Cow]^,      not  strictly  repugnant,  as  an  estate 
833.  tail  b  capable  of  perpetuity  of  du- 

(d)  The  words  "for  ever"  were      ration. 
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CHAPTER  XV.  So,  where  (e)  the  devise  was  to  A.  and  the  heirs  male 
of  his  body,  and,  in  case  he  should  die  mthoui  mue, 
then  over,  the  words  "without  issue"  were  held  to  mean 
without  issue  male. 

Both  the  preceding  cases  exhibit  deficiency,  rather 
than  repugnancy  of  expression,  and  will  serve,  therefore, 
not  inaptly  to  conduct  to  the  commencing  subject  of  the 
next  chapter. 

{e)  Tuck  y.  Frmeham^  Mooie,  13,  pL  50 ;  S.C.I  And.  8. 
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AS  TO  SUPPLYING,  TRANSPOSING,  AND  CHANGING  WORDS. 


I.  As  to  supplyinq  Wwds. — It  is  established  that  words  Word«  may  be 

^        .         .  ,        suppUed,  when. 

in  a  will  may  be  supplied,  in  order  to  effectuate  the  in- 
tention, as  collected  from  the  context ;  of  which  we  have  "  without  is- 

Bue"  supplied. 

a  very  simple  example  in  an  early  case,  where  a  devise  to 
A.  and  the  heirs  of  his  body,  and,  if  he  should  die,  then 
over,  was  read  "  and  if  he  should  die  without  issue  (a)." 

So,  where  {h)  a  man  having  three  sons,  John,  Thomas, 
and  William,  devised  lands  to  John,  his  eldest  son,  and 
the  heirs  of  his  body,  after  the  death  of  Alice,  the  de- 
visor's wife ;  and  declared  that  if  John  died,  living  Alice, 
William  should  be  his  heir.  And  the  testator  devised 
other  lands  to  Thomas,  and  the  heirs  of  his  body,  and, 
if  he  died  without  issue,  then  that  John  should  be  his 
heir ;  and  he  devised  other  lands  to  William  and  the  heirs 
of  his  body,  and,  if  all  his  sons  should  die  without 
heirs  of  their  bodies,  then  that  his  lands  should  be  to  the 
children  of  his  brother.  John  died  in  the  lifetime  of 
Alice,  leaving  a  son ;  and  the  Court  held,  that,  upon  the 
whole  context  of  the  will,  the  construction  should  be  "  if 
John  died  without  issuer  living  Alice ; "  and  that  this  was 
the  intent,  appeared,  it  was  said,  by  other  parts  of  the 
will,  the  other  sons  having  other  lands  to  them  and  the 

(a)  Anon,  1  And.  33.     See  also  Atkins  v.  AtkifiSy  Cro.  £1.  248. 
(h)  Spalding  v.  Spalding,  Cro.  Car.  185. 
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heirs  of  their  bodies ;  and  that  if  they  all  died  without 
issue,  it  should  be  to  his  brother's  children,  not  meaning 
to  disinherit  any  of  his  children.     And  it  was  declared 
not  to  be  a  contingent  remainder  or  limitation  to  abridge 
the  former  express  limitation.* 
"  Without  ia-        And  in  several  instances,  where  a  testator  in  a  will 
""tithi^t leav-  made  before  the  year  1838,  has  used  the  phrase  "without 
ingiasnc.         leaving  issue"  and  "without  issue"  indifferently,  in  be- 
quests of  personalty^  in  regard  to  which  alone  (as  here- 
after shewn)  the  difference  of  expression  is  material,  the 
word  "  leaving"  has  been  supplied,  in  order  to  produce 
uniformity,  which,  it  was  considered,  must  have  been 
intended. 

Thus,  in  Sheppard  v.  Lessingham  (c),  where  A.,  having 
two  children,  F.  and  M.,  bequeathed  certain  stock,  in 
trust,  as  to  one  moiety,  for  F.  for  life,  remainder  to  such 
child  or  children  of  F.  as  should  be  living  at  her  de- 
cease ;  and,  if  she  should  not  leave  any  child,  or  in  case 
such  children  should  die  without  issue,  then  to  M.  for 
life,  remainder  to  such  child  or  children  of  M.  as  she 
should  have  at  the  time  of  her  death ;  and  in  ca^e  M. 
should  leave  no  issue  living  at  her  death,  or  if  such  child 
or  children  as  she  should  so  leave  should  die  unihotd 
leaving  any  issue,  then  to  J.  S. ;  and,  as  to  the  other 
moiety,  the  testatrix  appointed  the  interest  to  be  paid  to 
M.  for  life,  remainder  to  such  child  or  children  as  she 
should  leave  at  her  decease ;  and  in  case  M.  should  leare 
no  such  child  or  children,  or  all  such  child  or  children  as 
she  should  leave  should  die  without  issue,  then  to  F.  for 
life,  remainder  to  her  children  living  at  her  decease ;  and 
in  case  F.  should  leave  no  child  or  children,  or  they 
should  die  without  issue,  then  to  J.  S.  the  same  as  the 


Word  "  leav- 
ing'' supplied 
ia  expression 
"  without  is- 
sue." 


(c)  Amb.  122. 
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other  moiety — Lord  Hardwicke  was  of  opinion  that  the  chaftkb  xvi. 
same  construction  was  to  be  put  on  the  words  '^  without 
issue,"  in  the  bequest  over  of  the  second  moiety  to  F., 
as  on  the  words  "  without  leaving  issue,"  in  the  other 
moiety  {d) ;  the  only  difference  intended  in  the  disposi- 
tion of  the  two  moieties  evidently  being  to  prefer  F.  as 
to  one  moiety,  and  M.  as  to  the  other.  The  consequence 
was,  that  these  words  being  used  in  relation  to  personal 
estate,  referred  to  issue  at  the  death  {e). 

So,  in  the  case  of  Kirkpatrick  Y.Kirkpatrick{f),  where  Words "  under 
a  sum  of  money  was  bequeathed  to  J.  and  S.  to  be  equally  supplied. 
divided ;  but  in  the  event  of  the  death  of  either  of  them 
before  he  attained  the  age  of  twenty^ne  years,  and  without 
issucj  his  share  to  go  to  the  survivor ;  but  in  the  event  of 
both  dying  without  issue,  then  over ;  Lord  Eldon,  on  the 
authority  of  the  last  case,  supplied  the  words  ^^  under 
twenty-one,"  in  the  ulterior  bequest. 

Again,  in  the  case  of  Radford  v.  Radford  (g),  where  a  "  without  ii- 
testator  devised  freehold  and  leasehold  estates  to  A.  and  "  without /mv. 
B.  as  tenants  in  common,  and  the  heirs  of  their  bodies ;       "*'*** 
and  if  either  of  them  should  die  without  leaving  issue, 
then,  as  to  the  share  of  such  of  them  as  should  so  die,  to 
the  survivor  and  the  heirs  of  his  body ;  and  if  both  of 
them  should  die  without  issue,  then  to  C.  for  life — it  was 
held,  that  by  the  word  ^^  issue,"  in  the  last  instance,  the 
testator  meant  such  issue  as  were  designated  in  the  prior 
limitation  over  (i.  e.  the  word  "  leaving"  was  supplied 
between  the  words  "  without"  and  "  issue"  occurring  in 
the  second  executory  gift,  in  order  to  assimilate  it  to  the 

(d)  But  the  word  "  leaving"  oc-  children  not  leaving  issue,  was  too  re- 
curred in  the  ulterior  heqnest  of  the  mote,  as  M.  might  have  had  children 
other  moiety.  bom  after  the  death  of  the  testator. 

(e)  Even  with  this  construction,  (/)  13  Ves.  476. 
the  gift  over,  in  the  event  of  the         (^)  1  Kee.  486. 
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first  executory  gift ;)  and  that,  consequently,  the  beqnest 
over  to  C.  was  a  good  disposition  of  the  leasehold  estates, 
to  take  effect  in  the  event  of  A.  and  B.  dying  withont 
leaving  issue  living  at  their  respective  deceases. 

The  principle  has  been  applied  in  numerous  other 
cases,  from  which  the  following  have  been  selected,  as 
affording  apt  examples  of  its  application. 
Words  supplied  Thus,  whcrc  (A)  a  testator,  having  two  sisters,  A.  H. 
an  alternative  and  M.  J.,  and  also  two  cousins,  F.  and  G.,  devised  his 
though  not  ex-  cstatc  at  A.  to  his  sister  A.  H.  for  life,  remainder  to  his 
presse .  gigter  M.  J.  for  life,  remainder  to  another  person  for  life, 

remainder  to  F.  in  tail,  remainder  to  G.  in  tail,  with  re- 
mainders over;  and  then  devised  another  estate  at  B. 
"  to  his  sister  M.  J.  for  life,  or  if  she  should  surtice  his 
wife  and  sisfe)'  A .  /T.,  so  that  she  shotdd  come  into  posses- 
sion oftJie  estate  at  ^.,"  then  to  L.  3.  for  life^  towards  the 
support  of  his  cousins  F.  and  G.,  remainder  to  the  said 
G.  in  fee.  M.  J.  survived  the  testator's  widow,  but  not 
his  sister  A.  H.,  and  it  was  therefore  contended  that  the 
remainder  to  L.  J.  and  G.  failed ;  but  the  Court  decided, 
that,  as  the  word  w  so  placed  was  unintelligible,  being 
referrible  to  no  other  alternative ;  and  ajs  it  was  apparent, 
from  the  whole  context,  that  the  testator  had  in  contem- 
plation another  alternative,  namely,  the  death  of  his  sister 
M.  J.,  and  that  he  meant  to  make  a  provision  after  the 
death  of  his  sisters  for  his  cousin  G.  as  well  as  his  cousin 
F.,  which  was  not  satisfied  by  only  giving  G.  a  remainder 
in  tail,  after  a  remainder  in  tail  to  his  brother  F. ;  in 
order  to  render  the  sentence  complete  and  sensible,  and  to 
give  effect  to  the  apparent  intent  of  the  testator,  the  ne- 

{h)  Doe  d.  Leach  v.  Micklem,  6  29 ;  Lord  Eldon^s  judgment  in  Dot 

East,  486.    See  also  WM  v.  Hear-  d.  Planner  v.  Scudamore^  2  Bos.  & 

ingy  Cro.  Jac.  416  ;   An<m»  2  Vent.  P.  206. 
363 ;  Pearsall  v.  Simpton,  15  Ves. 
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cessary  words  might  be  supplied  to  make  the  devise  read  qhaptbr  xvi. 
as  a  gift  to  his  sister  M.  J  for  life,  and  after  her 
DEATH,  or  ifsJie  should  survive  his  wife  (i)  and  sister  A.  H,, 
so  that  she  should  come  into  possession  of  the  estate  at 
A.,  then  over  to  L.  J.,  who  consequently  took  a  vested 
remainder,  and  was  entitled  in  the  events  that  had  hap- 
pened. 

But  no  case,  probably,  has  gone  further  in  supplying  object  supplied 
Tvords  in  compliance  with  the  intention  appearing  by  the  preceding  dc- 
context,  than  the  case  of  Doe  d.  Wickham  v.  Turner  (j  ), 
Tvhere  the  testator's  deficiency  of  expression  left  the  de- 
vise without  an  object.  The  will  was  in  these  words: 
**  I  give  unto  H.  W.,  a  messuage  or  tenement,  now  in 
the  possession  of  W.  Item^  I  give  further  unto  my 
nephew  H.  W.  half  part  of  my  garden,  and  100/.  stock 
in  the  4  per  cent.  Bank  annuities.  I  give^  further^  my  yard^ 
stables^  cowhouse^  and  all  other  outhouses  in  the  said  yardy 
my  sister  M.  W.  to  have  the  interest  and  profits  during 
her  life."  The  question  was,  whether  the  nephew  was 
entitled  to  the  yard  under  this  devise.  The  Court  {BesU 
J.,  dissentiente)  decided  in  the  aflSirmative ;  for  as  the  tes- 
tator had  used  the  word  "  further"  in  the  preceding  part 
of  his  will,  when  he  made  an  additional  gift  to  the  same 
devisee,  and  as  the  clause  would  otherwise  have  been 
senseless  and  inoperative,  the  words  "to  him"  might  be 
supplied,  and  then  it  was  a  devise  to  M.  W.  for  life, 
remainder  to  her  son  H.  W.  in  fee  {k). 

So,  in  the  case  of  Langston  v.  Pole{l\  where  a  testator, 


(i)  It  does  not  distinctly  appear  this,  as  the   will  was  destitute  of 

why  the  death  of  the  wife  is  intro-  any  ground  for  raising  a  fee  in  the 

duced  ;  hut  prohahly  she  had  a  life  devisees,  and  it  was  not  necessary  for 

estate  in  the  property  at  A.  the  Court  to  determine  the  quantity 

(j)  2  DowL  &  R.  398.  of  the  devisee's  interest. 

{k)  There  must  he  a  mistake  in  (0  ^  Moo.  &  Fay.  490. 
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cBAPTKR  XVI.  passing  over  the  first  son  of  A.,  (his  son  and  devisee  for 
life,)  proceeded  to  limit  the  estate  to  the  second  and  other 
sons  in  tail  successively  of  A.,  and  then  to  the  first  and  other 
daughters  of  A.  in  like  maimer ;  the  Court  supplied  the 
vacancy  in  the  series  of  limitations,  by  holding  the  first 
son  to  take  an  estate  tail  immediately  expectant  on  his 
father's  decease,  by  force  of  the  intention,  as  appearing  hy 
the  entire  will,  particularly  on  the  strong  inference  af- 
forded by  the  terms  in  which  a  power  of  charging  por- 
tions  for  daughters  was  given  to   A.,  (which   was  to 
arise  in  case  of  there  being  no  son  of  the  body  of  A., 
combined  with  another  event,)  and  also  by  the  manner  in 
which  portions  were  given  to  the  testator's  own  daugh* 
ters,  who  were  to  become  entitled  in  case  of  there  being 
no  son  or  daughter  of  A. 
Words  of  limit-       But  it  is  uot  to  be  inferred  from  the  preceding  cases, 
one  devise,  not  that  words  may  be  inserted  upon  mere  conjecture,  in 
to  a  du^ct      order  to  equalise  estates  created  by  several  distinct  and 
dcvuc.  independent  devises,  in  favour  of  persons,  with  respect  to 

whom  the  testator  has  expressed  no  uniformity  of  pur- 
pose, though  it  may  reasonably  be  conjectured  that  he  had 
the  same  intention  as  to  all. 

Thus,  where  (m)  a  testator,  having  three  sons,  T.,  F^ 
and  H.,  devised  lands  to  T.  and  the  heirs  male  of  his 
body,  remainder  to  F.  and  his  heirs.  Item^  he  devised 
his  house  in  H.  to  F.  and  the  heirs  male  of  his  body,  re- 
mainder to  H.  and  the  heirs  male  of  his  body ;  Item^  he 
gave  to  H.  and  his  heirs  freely,  another  house ;  Iteniy  he 
gave  to  his  said  son  H.  houses  and  lands,  without  any 
words  of  limitation.  Also  he  willed  that  H.  should  enjoy 
certain  other  premises  to  him  and  his  heirs  for  ever, 
and  for  want  of  heirs  of  his  body,  to  F.  for  ever :  it  wtf 

(m)  l^ti  7.  Benee^  Cio.  Car.  968. 
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held,  that  H.  had  only  an  estate  for  life  in  those  pre-  chapt»>  xvi. 

mises,  in  reference  to  which  no  words  of  limitation  were 

added. 

So  where  («)  a  testator  gave  unto  his  wife,  her  heirs  WordaofUmit. 

^  ,  ation  not  ex- 

and  assigns  for  ever,  all  his  lands  in  the  parish  of  Bamp-  tended  by  in. 

a  at       fcrenoe  to  other 

ton  m  the  Bush,  in  the  county  of  Oxford,  and  then  in  the  devises. 
occupation  of  S.  And  he  gave  and  devised  to  his  loving 
fvife  aforesaid^  all  his  lands,  tenements,  and  houses  lying 
in  Chipping  Norton,  (to  wit,)  the  house  he  then  lived  in, 
&c.  (describing  them);  it  was  held  that  the  wife  took 
only  an  estate  for  life  in  the  Chipping  Norton  lands. 

So,  where  (o),  as  touching  his  "  worldly  and  personal 
estate,"  a  testator  gave  the  same  in  the  following  man- 
ner: He  gave  to  his  grandson  James  Wright,  aU  his 
lands,  freehold,  copyhold,  and  leasehold,  in  Essex  j  also,  he 
gave  to  his  grandson  James  Wright,  all  his  estate,  free- 
hold and  copyhold,  in  Ellington,  in  Huntingdonshire ;  and 
also,  he  gave  to  his  grandson  John  Wright,  all  his  estate, 
&c.,  called  the  Coal-yard,  in  the  parish  of  St.  Giles, 
London;  and  he  gave  to  his  grandson  James  Camper, 
(who  was  his  heir  at  law,)  the  house  he  lived  in,  and  also 
his  houses  and  land  called  Castle  Yard,  in  Holbom,  Lon- 
don. It  was  held  that  James  Wright  took  only  an 
estate  for  life  in  the  lands  in  Essex,  in  respect  of  which 
the  testator  had  not  used  the  word  ''  estate,"  which  in 
two  of  the  other  devises  was  held  to  carry  a  fee. 

A  striking  instance  of  the  application  of  the  principle 
in  question  appears  in  the  case  of  Right  d.  Compton  v. 
CompUm  ( p),  where  a  testator  devised  to  his  son  Thomas 

(ii)  RiglU  d.  Mitchell  v.  Sidebot-  constraction  was  adopted  by  three 

kam,  DoQgl.  759.  of  the  Judges,  with  the  reluctant 

(o)  Doe  d.  Child  y.   Wright,  8  concurrence  of  Sir  James  Mansfield, 

Dum.  &  East,  64«    See  also  1  Bos.  (jp)  9  East,  267. 
&  P.  New  R.  835,  where  the  same 

VOL.  I.  P  P 
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CHAPTBB  XVI.  Compion,  (his  heir  at  law,)  all  his  lands  for  life,  and  he 
gave  to  his  grandson  Thomas  Compton,  after  the  death 
of  his  father,  all  the  north  side  of  his  Doym  Farm,  heing 
about  two  hundred  and  fifty  acres ;  he  gave  to  his  grand- 
daughter Frances,  all  the  south  part,  being  about  two 
hundred  and  forty  acres;  he  gaye  unto  his  grandsons 
^  George  and  Edmond,  and  his  granddaughter  Elizabeth, 
the  upper  part  of  the  Lain  Farm,  being  about  two  hnn« 
dred  acres^  equally  between  them  as  long  as  they  should ' 
remain  single ;  but  if  either  of  them  should  many,  ^*  then 
to  have  paid  by  the  other  two  £10  a  year  for  his  or  their 
life.''  He  gave  to  Edward  and  John,  and  his  grand- 
daughters Mary  and  Ann,  all  that  lower  part  of  the  Lain 
Farm,  being  about  two  hundred  and  forty  acres,  equally 
between  them  as  long  as  they  should  live  single ;  but 
if  either  of  them  married,  then  £10  a  year  for  his  or 
their  lifsj  (but  not  said  to  be  paid  by  the  others).  The 
testator  also  gave  unto  his  son's  wife  £5  a  year  out  of 
each  of  the  said  farms,  if  she  should  surriye  him.  It  was 
contended  that  the  words  ^^to  haye  paid  by  the  other 
hooy'  used  in  the  clause  respecting  the  upper  part  of  the 
Lain  Farm,  (and  which  had  the  effect  of  enlarging  the 
estate  of  the  deyisees  of  that  farm  to  a  fee  (^),)  might  be 
supplied  in  the  deyise  of  the  lower  farm,  in  which  they 
were  omitted ;  as  there  could  be  no  plausible  reason  as* 
signed  for  supposing  that  the  testator  meant  to  make 
a  different  disposition  of  one  part  of  the  same  farm  to 
certain  of  his  grandchildren,  firom  that  which  he  had 
made  of  another  part  of  the  ssone  farm  to  other  of  bis 
grandchildren.  But  the  Court  decided  that  the  deyisees 
of  the  lower  Lain  Farm  took  an  estate  for  life  only, 
Lord  Ellenborough  said,  '*  that  the  exposition  of  eyeiy 

iq)  Vide  port. 
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will  must  be  founded  on  the  whole  instrument  and  made  ex  caapter  xyu 
antecedentibus  et  consequentibus,  is  one  of  the  most  pro- 
minent canons  of  testamentary  construction;  jet,  where  Words  not  mp. 
between  the  parts  there  is  no  connexion  bj  grammatical  to  render  uni: 

..,•  1  A  •!•<■     form  several 

construction,  or  by  some  reference,  express  or  implied,  devises  of  dif- 
and  where  there  is  nothing  in  the  will  declarative  of  on'rtn>'^ 
some  common  purpose,  from  which  it  may  be  inferred  r^^^r' 
that  the  testator  meant  a  similar  disposition  by  such  dif- 
ferent parts,  though  he  may  have  varied  the  phrase  or 
expressed  himself  imperfectly,  the  Court  cannot  go  into 
one  part  of  the  will  to  determine  the  meaning  of  another, 
perfect  in  itself  and  without  ambiguity^  and  not  militating 
with  any  other  provision  respecting  the  same  subject-mat- 
ter, notwithstanding  that  a  more  probable  disposition  for 
the  testator  to  have  made  may  be  collected  from  such 
assisted  construction.'*  And  his  Lordship  subsequently 
said,  that  "  from  a  testator  having  given  persons  in  a  cer- 
tain degree  of  relationship  to  him  afee-simple  in  [part  of] 
a  certain  farm,  no  conclusion,  which  can  be  relied  upon, 
can  be  drawn,  that  his  intention  was  to  give  to  other  per- 
sons, standing  in  the  same  rank  of  proximity,  the  same 
interest  in  another  part  of  the  same  farm,  where  the 
words  of  the  two  deviscfs  are  different :  the  more  natural 
conclusion  is,  that  as  his  expressions  are  varied,  they 
were  altered  because  his  intention  in  both  cases  was  not 
the  same." 

So,  in  Patce  v.  Archbishop  of  Canterbury  {r)y  where  the 
words  of  the  will  were :  "  I  give  and  bequeath  to  the  Rev. 
Henry  Taylor,  my  farm  and  lands  at  Royston,  to  him  and 
his  heirs  and  assigns  for  ever,  and  I  also  give  and  bequeath 
to  the  said  Rev.  Henry  Taylor  my  fiarm  and  manor  at  E." 
Lord  Eldon  held,  that  the  devisee  took  only  ari  estate  for 

(r)  14  Ves.  366. 
FF  2 


436  SUPPLYING,   TRANSPOSING, 


CUAPTKB  XTI. 


life  in  the  farm  and  manor  of  E. ;  his  Lordship  said,  that 
all  the  old  rules  against  disinheriting  an  heir,  except  by 
plain  words  or  necessary  implication,  were  gone,  if  the 
contrary  construction  were  to  prevail. 
Words  eniarg-        Again,  in  the  case  of  Doe  d.  Ellam  v.  Westley{s\  where 

ing  estate  of.,,,  ,  .,.  -.  , 

derisee  not  ex-  a  tcstatnx  gavc  Several  pecuniary  legacies,  prefacing  each 
devises/  *^  ^  bcqucst  with  the  word  Item.  "  /few"  she  devised  a  mes- 
suage to  J.  E.,  and  after  his  decease  to  his  son.  She  then 
proceeded  as  follows :  "  /fern,  I  give  and  bequeath  unto 
M.  W.  all  that  my  messuage  or  dwelling-house  wherein 
I  now  dwell,  with  the  garden,  and  all  the  appurtenances 
thereunto  belonging ;  and  I  also  give  unto  the  said  M.  W. 
all  my  household  goods  and  chattels,  and  implements  of 
household  within  doors  and  without,  aU  for  her  own  du- 
posingy  free  vnUy  and  pleasurCy  immediately  after  my  de- 
cease;" it  was  held,  that  the  words  in  italics  were  confined 
to  the  last  section  of  the  clause,  and  consequently  that 
the  devisee  took  only  an  estate  for  life  in  the  messuage. 
Effect,  when         But  whcrc  a  tcstator  divides  his  will  into  sections, 

clauses  of  will  •      11  j  j    •  •      x  i  iv^ 

are  numerically  numencally  arranged,  and  in  some  instances  places  the 
"'*°*^*         words  of  limitation  at  the  end  of  each  section,  it  seems, 

they  will  be  considered  as  applicable  to  the  several 
devises  contained  in  that  section,  and  not  be  confined 
to  those  in  immediate  juxta-position.  As,  in  Doe  d. 
Steevens  v.  SneUing  (/),  where  a  testator  devised,  "  first," 
to  his  vnfe,  all  his  household  goods,  &c.,  to  her  and  her 
heirs  for  ever ;  alsOy  he  gave  to  his  vnfe  three  cow  com- 
mons, to  her  and  her  heirs  for  ever.  "  2n<%."  To  his 
two  nephews,  J.  and  T.  C,  all  that  piece  of  land  called 
P. ;  alsoy  he  gave  to  his  nephews,  J.  and  T.  C,  all  that 
piece  of  land  called  L.,  to  be  equally  divided  between 
them  as  tenants  in  common,  and  to  their  several  heirs  tmd 

(«)  4  Barn.  &  C.  667.  (0  5  East,  87. 
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assigns  for  ever.  "  ^rdly^  as  follows :  "  I  give  unto  my  chafixr  xn. 
nephew  J.  D.  all  that  my  house  and  premises  at  P.,  in 
the  occupation  of  R. ;  I  aUo  give  unto  my  nephew  J.  D. 
all  that  my  land  in  the  parishes  of  P.  and  A.,  in  the  oc* 
cupation  of  J.  T.,  to  him  my  said  nephew  J.  JD.^  his  heirs 
and  assigns  for  ever**  The  question  was,  whether  the 
-words  of  limitation  in  the  last  devise  applied  to  the 
lands  in  the  occupation  of  R.,  or  were  confined  to  those 
immediately  preceding,  i.  e.  in  the  occupation  of  J.  T. ; 
and  it  was  held  that  they  applied  to  both.  Lord  EUen- 
borough  said,  *'  If  it  had  not  been  for  the  numerical  ar- 
rangement, there  might  have  been  some  difficulty,  but 
that  removes  it.  It  seems  clear,  from  the  context,  that 
both  in  the  second  and  third  clause,  the  testator,  by 
reserving  to  the  close  of  the  entire  sentence  the  words  of 
limitation,  meant  to  accumulate  and  comprehend  within 
those  words,  all  that  he  had  disposed  of  in  the  preceding 
parts  of  the  sentence." 


II.  As  to  the  Transposition  of  Words  and  Clauses. —  Wordi  may  be 
It  is  quite  clear  that  where  a  clause  or  expression,  other-  when, 
wise  senseless  and  contradictory,  can  be  rendered  con- 
sistent with   the   context   by  being  (m)  transposed,  the 
Courts  are  warranted  in  making  that  transposition. 

Thus,   where  (r)  A.    devised   all   that   his  messuage,  inrtanccsof 
dwelling-house,  or   tenement,  with   all  lands,  heredita- 
ments, and   appurtenances  thereto  belonging,  situate  in 
Blythbuiy,  in  the  parish  of  M.  i2.,  then  in  the  occupation 

'  («)  See  Green  y.  Hayman,  2  Ch.  Id.  248;  Blamire  v.  Geldart^  17  Ves. 

Cas.  10 ;  Sjparke  v.  Pumell,  Hob.  314. 

76 ;  Cole  v.  BawUnsonj  1  Salk.  236 ;  (v)  Marshall  y.  Hopkins^  15  East, 

Eati  v.  Cooi^  2  Yes.  sen.  32 ;  Duke  309. 

of  Marlborough  r.  Lord  Oodolphin^ 
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Words  trans- 
posed in  com- 
pliance with 
context. 


CHAPTER  xTi.  of  T.  W.y  excGpt  onc  meadow,  called  Floodgate  Mear 
dow ;  and  it  appeared  that  T.  W.  was  in  posseasion  of 
the  messuage,  and  a  small  part  only  of  the  lands  in 
Blythbury,  and  not  of  Floodgaie  Meadow ;  it  was  held, 
that  the  words  "  now  in  the  occupation  of  T.  W."  might 
be  transposed  and  applied  to  the  dwelling-honse,  ac- 
cording to  the  fact,  which  would  render  the  whole  con- 
sistent; whereas,  without  this  transposition,  the  excep- 
tion of  Floodgate  Meadow  was  senseless  and  nugatoij, 
as  it  had  never  been  in  the  occupation  of  T.  W.  The 
effect  consequently  was,  that  the  devise  extended  to  all 
the  lands  in  Blythbury,  except  Floodgate  Meadow,  whe- 
ther in  the  occupation  of  T.  W.  or  not. 

So,  where  (w)  the  devise  was  in  the  following  words : 
^'  I  devise  all  my  hereditaments  in  Standon,  unto  my  sis- 
ter Elizabeth  Thorley,  and  to  her  daughters  Ann  Shaw 
and  Frances  Thorley,  their  heirs  and  assigns,  equally 
to  be  divided  between  and  amongst  them»  share  and 
share  alike,  as  tenants  in  common,  and  not  as  joint  ten- 
ants, for  and  during  the  life  of  my  said  sister  Elizabeth 
Thorley;  and  from  and  immediately  after  l;Ler  decease, 
then  I  devise  the  ss^id  third  part  of  the  aforesaid  here- 
ditaments so  devised  to  my  said  sister  for  her  life  as  afore^ 
said,  imto  her  l^id  two  daughters  Ann  Shaw  and  Frances 
Thorley,  their  heirs  and  assigns,  for  ever^  equally  to  be 
divided  betTyeen  them,  share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants."  It  was  con- 
tended, that  under  this  devise  the  daughters  of  the  tes- 
tator's sister  took  estates  pur  auter  vie  for  the  life  of  their 
mother  concurrently  with  her  as  tenants  in  common ;  and 
(w  to  one  third  with  remainder  in  fee  to  the  daughters,  leav- 
ing the  reversion  in  fee  in  the  other  two  thirds  undisposed 


(w)  Doe  d.  Wolfe  v.  Allcodt,  1  B.  &  Aid.  137. 
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of;  but  it  was  held,  that  the  daughters  took  estates  in  fee  chapter  xn. 
in  the  entirety  expectant  on  the  decease  of  their  mother. 
Lord  EUenborough  said,  **  The  testator  has  thrown  together 
a  heap  of  words,  the  sense  and  meaning  of  which  he  did 
not  clearly  apprehend ;  but  although  the  language  of  this 
^U  is  confused,  and  the  words  are  scattered  in  such  a  way, 
as,  if  taken  in  the  order  in  which  they  standi  they  do  not  con- 
vey  any  meaning;  yet,  in  favour  of  common  sense,  we  may 
take  the  liberty  of  transposing  them,  according  to  that  or- 
der which  we  may  fairly  suppose  the  testator  would  wish 
to  have  adopted,  and  by  which  we  can  best  effectuate  his 
intention.  The  labour  of  the  argument  has  been,  to  make 
the  testator  dispose  of  only  one-third  of  his  estate,  and 
thereby  to  compel  an  intestacy  as  to  the  remainder; 
whereas,  his  meaning  evidently  was  to  dispose  of  the 
whole." 

That  the  construction  adopted  by  the  Court  accorded  obseryatioiM 
with  the  intention  of  the  testator,  is  highly  probable;  S/wc*!*^' 
and  if,  as  Lord  EUenborough  suggested,  the  words  taken 
in  the  ordar  in  which  they  stood,  did  not  convey  any 
meaning,  the  established  rules  of  construction  clearly  au- 
thorized the  transposition.  But  the  difficulty  was  in 
saying  that  the  words  were  unmeaning  in  their  actual 
order;  for  it  is  submitted,  that  the  will;  read  in  that 
order,  contained  a  clear  and  express  devise  to  the  three 
devisees  for  the  life  of  the  mother,  remainder  as  to  one- 
third  to  the  two  daughters  in  fee ;  and  had  the  testator 
deliberately  intended  to  confine  his  disposition  to  those 
estates,  he  could  hardly  have  expressed  himself  in  more 
technical  or  formal  language.  The  construction  indeed 
was  apparently  absurd,  but  let  it  be  remembered  that  the 
absurdity  of  a  disposition,  if  unequivocally  expressed,  i» 
no  objection  to  its  receiving  a  literal  interpretation  {a?). 

(x)  Ma9(m  r.  EMruortf  2  Sim.  &  S.  295. 
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CHAPTKK  XVI.  However,  the  case  was  professedly  decided  upon  the  prin- 
ciple before  laid  down,  and  may,  therefore,  properly  be 
treated  as  an  authority  in  favour  of  that  principle. 
Transposition        Another  casc  of  transposition  sometimes  occurs,  where 
devise.  a  tcstator  has  devised  lands  at  A.  to  B.,  and  lands  at  C. 

to  D.,  and  it  appears  by  the  fact  of  the  limitations  of 
each  devise  being  exactly  applicable  to  the  testator's 
estate  in  the  lands  comprised  in  the  other,  and  other  cir- 
cumstances, that  he  has,  in  each  instance,  placed  the 
devised  estate  in  the  position  intended  to  have  been  oc- 
cupied by  the  other. 

As  where  (^)  J.  H.  having  an  estate  in  the  county  of 
Monmouth,  of  which  he  was  seised  in  fee  to  his  own  use, 
and  another  estate  in  the  county  of  Radnor,  of  which  he 
was  also  seised  in  fee,  subject  to  the  trusts  of  his  mar- 
riage settlement,  (by  which  he  had  covenanted  to  convey 
the  lands  to  the  use  of  himself,  remainder  to  his  wife  for 
life,  remainder  to  his  first  and  other  sons  in  tail) ;  both 
which  estates  had  formerly  belonged  to  an  uncle,  and 
came  to  him,  the  one  by  descent,  the  other  by  purchase 
from  another  co-heir  of  his  uncle,  by  his  will,  reciting 
that  he  was  seised  in  fee  of  a  messuage  and  lands  at  L^ 
in  the  county  of  Radnor^  and  of  a  moiety  of  a  messnage 
in  the  parish  of  O.  R.,  in  the  county  of  Radnor^  and  that 
he  was  also  seised  of  the  reversion  in  fee,  expectant  on 
the  death  of  his  wife,  and  of  his  son  without  issue,  of 
lands  in  the  counties  of  Monmouth  and  Northumberkni, 
(whereas  the  settled  lands  were  in  Radnorshire,  and  those 
in  Monmouthshire  and  Northumberland  were  absolutely 
his  own,)  devised  his  said  estate  in  the  said  county  of 
Radnor  to  his  wife  for  life,  remainder  to  his  only  son  for 
life ;  remainder  to  his  (the  son's)  sons  and  daughter  i^ 

(y)  Mbseley  y.  Money,  8  East,  149. 
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tail,  in  strict  settlement ;  remainder  to  his  own  daughter,  chaftkb  xn. 
&c.,  and  devised  the  reversion  of  his  said  estates  in  the 
said  county  of  Monmouth,  after  the  deatJis  of  his  wife  and 
only  son  without  issue,  to  his  daughter,  &c.     The  will 
moreover  referred  to  the  lands  devised  as  part  of  the  es- 
tate of  his  late  uncle.     It  was  held  that,  comparing  the 
devising  clause  with  the  recital,  and  the  facts,  sufficient 
appeared  to  ascertain,  beyond  a  possibility  of  doubt,  that 
the  devisor  had  made  a  mistake  in  the  local  description, 
and  that  his  intent  was  to  pass  the  present  interest  of  his 
estate  in  fee  in  possession,  which  was  in  the  county  of 
Monmouth  ;  and  the  reversion  o/^  his  settled  estate  in  the 
county  of  Radnor,  although  he  had  respectively  misde- 
scribed  their  local  situations. 

The  same  principle,  too,  is  applicable  to  the  objects  of  Transpontioii 
a  devise ;  for  it  has  been  held,  that,  where  {z)  a  testa- 
trix having  two  nieces,  Mary  who  ha#l  never  been  mar- 
ried, and  Ann  who  had  been  married,  and  was  dead, 
leaving  two  children,  bequeathed  one  moiety  in  a  certain 
portion  of  her  property  to  the  children  of  her  niece  Mary, 
and  the  other  moiety  to  her  niece  Ann ;  it  being  evident 
that  the  bequest  to  the  children  of  Mary  was  intended 
for  the  children  of  Ann,  and  that  to  Ann  for  Mary,  the 
Court  corrected  the  mistake. 


III.  As  to  changing  Words, — To  alter  the  language  of  As  to  changing 
a  testator  is  evidently  a  strong  measure,  and  one  which, 
in  general,  is  to  be  justified  only  by  a  clear  explanatory 
context.  It  often  happens,  however,  that  the  misuse  of 
some  word  or  phrase  is  so  palpable  on  the  face  of  the 
will,  as  that  no  difficulty  ocurs  in  pronouncing  the  testator 

(a)  JSradwin  y.  Harpur,  Amb.  374. 
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CHAPTER  XVI.  to  have  employed  an  expression  wliich  does  not  accurately 

convey  his  meaning.  But  this  is  not  enough :  it  mnst  be 
apparent,  not  only  that  he  has  used  the  wrong  word  or 
phrase,  but  also  what  is  the  right  one ;  and^  if  this  be 
clear,  the  alteration  of  language  is  warranted  by  the  esta- 
blished principles  of  construction.  The  recent  and  mach 
discussed  case  of  Doe  v.  GaUini{a)  affords  an  apposite 
example  of  such  a  correction  of  phrase.  The  testator, 
after  devising  estates  for  life  to  his  children,  and  in  case 
of  the  death  of  any  of  them,  to  their  respective  children 

Words  "  with-  living  at  their  decease,  for  life,  proceeded  thus :  "  And 

out  issue"  read 

leaving  issue,     from  aud  after  the  decease  of  all  the  children  of  eam  of 

my  said  sons  and  daughters  wiAout  issne,  I  give  aad 
devise  the  estate  or  estates  to  them  respectively,  limited 
as  aforesaid,  unto  and  among  all  and  every  the  hicfd 
issue  of  such  child  or  children  during  their  lives  as  tenants 
in  common,  and  to  descend  in  like  manner  to  the  issie  of 
my  said  sons  and  daughters  respectively,  so  long  as  there 
shall  be  any  stock  or  offspring  remaining.''  It  was  con- 
tended that  the  word  ^^  all"  was  to  be  changed  into 
"  any,"  and  the  words  "  without  issue"  to  be  read  "leav- 
ing issue,"  in  order  to  raider  the  language  of  the  will 
sensible  and  consistent  with  the  context ;  and  the  Coart 
did  not  hesitate  in  adopting  this  construction,  though  the 
point  was  not  the  main  subject  of  discussion  in  the  case. 
The  changing  of  words,  however,  has  most  frequently 
occurred  in  regard  to  expressions,  which,  in  common  par- 
lance, are  often  used  inaccurately ;  as  the  word  **  seve- 
rally"  for  "  respectively,"  of  which  we  have  an  instance 
"  Several"  in  the  rcccut  case  of  Woodstock  v.  SkiUito  (A),  vriiere  a 
retpectwe.        testator  gavc  the  interest  of  a  fund  to  his  wife  for  life^ 

and  after  her  death  to  such  of  his  four  daughters  as  should 

(a)  5  B.  &  Adol.  621 ;   S.C.S     4  Nev.  &  M.  893. 
Adol.  &  EU.  340 ;  2  Nev.  &  M.  619 ;    (b)  6  Sim.  416. 
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be  then  living,  in  equal  shares,  during  their  respective  cHApraa  xyu 
lives ;  and  from  and  after  the  several  deceases  of  his  four 
daughters,  he  gave  one-fourth  of  the  capital  to  their  re- 
spective children.  One  of  the  daughters  died  before  the 
Mddow,  leaving  a  child.  The  surviving  daughters  claimed 
to  he  entitled  to  the  entire  fund,  under  the  express  gift 
to  the  daughters  living  at  the  decease  of  the  testator's 
widow ;  but  Sir  L.  ShadweU,  V.  C,  held,  that  the  words 
*'from  and  after  the  several  deceases  of  my  said  daughters," 
were  to  be  construed  ^*  from  and  after  the  decease  of  my 
daughters  respectivelt/.''  "  It  was  clear,'*  he  said,  "  the 
testator  meant  to  give  to  the  children  the  share  of  their 
toother  on  her  death." 

But  by  far  the  most  numerous  class  of  cases,  exhibiting  ;*  Or"  dumged 
the  change  of  a  testator's  words,  are  those  in  which  the  dis- 
junctive "or"  has  been  changed  into  the  copulative  "anrf," 
and  vice  versa.  It  is  obvious  that  these  words  are  often 
used  orally  without  a  due  regard  to  their  respective  im- 
port ;  and  it  would  not  be  difficult  to  adduce  instances 
of  the  inaccuracy,  even  in  written  compositions  of  some 
note ;  it  is  not  surprising,  therefore,  that  this  inaccuracy 
should  have  found  its  way  into  wills.  Accordingly  we 
find  that  the  Courts  have  often  been  called  upon  to  rec- 
tify blunders  of  this  nature :  so  often»  indeed,  as  to  have 
swelled  the  ceases  on  the  subject  into  a  mass  requiring 
much  attention  and  discriminative  arrangement,  in  order 
to  deduce  from  them  any  intelligible  ajid  consistent  prin- 
ciples ;  and,  in  performing  this  task,  the  liberty  must  be 
taken  of  sometimes  referring  the  cases  to  principles  not 
distinctly  recognised  by  the  Judges  who  decided  them. 

It  has  been  long  settled  that  a  devise  of  real  estate  to  in  case  of  de- 

Tise  OTer,  in 

A.  and  his  heirs,  or,  which  would  be  the  same  in  effect,  event  of  death 
to  A.  indefinitely,  and  in  case  of  his  death  under  twenty-  one,  or  without 
one,  or  without  issue,  over,  the  word  "  or"  is  construed 
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cBAPTBBZFi.  "and,"  and,  consequently,  the  estate  does  not  go  over 
to  the  ulterior  devisee,  unless  both  the  specified  events 
happen. 

One  of  the  eariiest  authorities  for  this  construction  is 
the  case  of  SouUe  v.  Gen^ard  (c),  where  a  testator,  having 
four  sons,  devised  lands  to  Richard,  one  of  his  sons,  and 
his  heirs,  for  ever ;  and  if  Richard  died  within  the  age  of 
one-and-twenty  years,  or  without  issue,  then,  that  the 
land  should  remain  to  his  other  three  sons.  Richard  died 
under  age,  leaving  issue  a  daughter.  It  was  held,  that 
in  the  event  which  had  happened,  the  devise  over  to  the 
three  sons  had  failed;  for,  that  by  the  words  and  intent, 
it  was  not  to  commence  unless  both  parts  were  performed, 
and  that  it  was  "  all  one  as  if  the  disjunctive  or  had  been 
a  copulative." 

Principle  of  the       The  grouud  for  changing  the  testator's  expression  in 

these  cases  is,  that  as,  by  making  the  event  of  the  devisee 
leaving  issue  a  condition  of  his  retaining  the  estate,  he 
evidently  intends  that  a  benefit  shall  accrue  to  such  issue 
through  their  parent,  it  is  highly  improbable  that  he 
should  mean  this  benefit  to  depend  upon  the  contingency 
of  the  devisee  attaining  majority ;  while,  on  the  other 
hand,  it  is  very  probable  that  the  testator  should  intend, 
in  the  event  of  the  devisee  dying  under  age  leaving  issue, 
to  give  him  an  estate  which  would  devolve  upon  the 
issue ;  but  that,  if  he  attained  twenty-one,  (the  age  at 
which  he  would  acquire  a  disposing  competency,)  he 
should  take  the  estate  absolutely,  i.  e.  whether  he  after- 


(c)    Cro.  £1.  525 ;    S.  C,  nom.  East,  35 ;   Fairfield  v.  Morgan^  2 

Sowell  y.  Oarretty  Moore,  422,  pi.  Bos.  &  P.  New  R.  38 ;  Eagtman  t. 

590 ;  Price  v.  Htmt^  PoUex.  645  ;  Baker,  1  Taunt.  174 ;  Right  v.  Dajf, 

Barker  v.  Suretees,    2  Sir.  1175;  16  East,  67.  See  silao  Doe  d.  Herbert 

Walsh  V.  Peterson,  3  Atk.  193 ;  v.  Seliy,  4  Dowl.  &  B,.e08;  S.C. 

Doed.  BumsaU  v.  Daty,  6  Dum.  &  2  Barn.  &  C.  026. 
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"wards  died  leaving  issue  or  not.     The  change  of  or  into  chapter  xvi. 
and^  therefore,  substitutes  a  reasonable  for  a  most  unrea- 
sonable scheme  of  disposition. 

And  though  it  has  generally  happened  that  the  subject  — appUcaWcto 

,  .  .        .  bequests  of  per- 

to  which  this  rule  of  construction  has  been  applied  is  real  sonaitj. 
estate,  yet  the  rule  is  equally  applicable  (as  the  reason  of 
it  evidently  is)  to  bequests  of  personalty ;  and,  therefore, 
in  the  case'  of  a  legacy  to  A.,  and  in  case  of  his  death 
under  age  or  without  issue,  to  B.,  it  is  not  to  be  doubted 
that  A.  would  retain  the  legacy,  unless  he  died  under  age 
and  without  leaving  issue  at  his  decease. 

And,  of  course,  it  would  be  immaterial  that  the  original 
bequest  was  expressly  made  contingent  on  the  legatee  at- 
taining majority.  As  in  the  case  of  Mytton  v.  Boodle (d), 
where  a  testator  bequeathed  £5000  to  A.  if  he  attained 
twenty-one ;  but  if  he  should  not  attain  that  age,  or  die 
without  leaving  issue,  then  over.  It  was  held,  that  A.,  on 
attaining  twenty-one,  was  absolutely  entitled. 

In  this  case  the  expression  which  raised  the  question 
in  the  will  was  repeated  in  the  codicil — ^a  circumstance 
which  was  considered  (and  it  is  conceived  rightly)  not  to 
indicate  that  it  was  used  advisedly. 

And  the   same   construction   obtains   where   another  Gift  oxer  in 
event  is  associated  with  the  dying  under  age  and  without  during  minontf 
issue,  as  in  the  case  of  a  bequest  to  A.,  with  a  gift  over  ^£^*1wne. 
in  case  of  his  dying  during  minority  unmarried^  or  vrith- 
out  issue  {e) ;  and  that,  too,  though  the  copulative  "  and" 
is  found  in  company  with  the   disjunctive  "  or"  in  the 
same  will,  indeed  in  this  very  sentence.     As  in  the  case 
of  Miles  V.  Dyer  (/),  where  the  bequest  was  to  A.  for  life, 
and  after  her  decease  to  her  children  on  their  attain- 


{d)  Q  Sim.  457.  (e)  Framlingham  v.  Brandy  3  Atk.  39. 

(/)  6  Sim.  435;  S.  C.  8  Sim.  330. 
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CHAPTSK  XVI.  ing  twenty-one ;  and  in  case  they  should  die  in  the  life^ 
time  of  A.,  or  under  twenty-one,  and  without  leaving  is- 
sue, then  over,  it  was  held  that  the  interests  of  the  chil- 
dren were  not  divested  unless  the  three  events  happened. 
It  is  obvious  that  the  ground  for  changing  or  into  and 
exists  a  fortiori  where  children  or  issue  are  the  express 
objects  of  the  prior  gift ;  as  where  ( ff)  there  is  a  devise 
to  a  person  when  he-  attains  twenty-one,  for  life,  re- 
mainder to  his  children,  (the  devise,  in  the  case  referred 
to,  was  to  the  sons  successively  and  the  daughters  con- 
currently,) in  tail,  vrith  a  devise  over   if  he  die  under 
twenty-one  or  without  children. 
Suggested  ex.        It  would  sccm  that  the  principle  in  question  applies 
nUe.  "  to  every  case  where  the  gift  over  is  to  arise  In  the  event 

of  the  preceding  devisee  or  legatee  dying  uiider  pre- 
scribed circumstances,  or  leaving  an  object  who  would, 
or,  at  least,  who  might  take  a  benefit  derivatively  through 
the  devisee  or  legatee,  if  his  interest  remained  undivested, 
and  to  whom^  therefore,  it  is  probable  the  testator  in- 
tended indirectly  a  benefit,  not  dependent  upon  the  cir- 
cumstance of  the  devisee  or  legatee  dying  under  the  pre- 
scribed circumstances  or  not.  In  this  point  of  view  it 
would  seem  to  be  immaterial  whether  the  dying  is  oon- 
flhed  to  minority,  or  is  associated  with  any  other  contin- 
gency, as  in  the  case  of  a  gift  to  A .,  and  if  he  shall  die  in 
the  lifetime  of  Bi  or  without  issue {h)y  then  over;  or 
whether  the  event  is  leaving  issue  or  leaving  any  other 
object  who  would  derive  an  interest  or  benefit  through 
the  legatee^  if  his  or  her  interesft  was  held  to  be  absolute, 
as  a  husband  or  wife. 

Thus  where  {i)  a  testator  bequeathed  the  residue  of  his 

{g)  Ha8ker  y.  SuHon^  9  J.  B.      East,  70 ;  Dmm  v.  Kem^s^  9  East, 
Moore,  2*  366. 

(A)  WrigM  v.  Kmp^  3  Durn.  &         {»)  WeMeUy.Mun^,  6  ¥68.341. 
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personal  estate  to  his  daughter,  her  exeoutors,  &o„  with  chaptbr  wt: 
a>  proTisOy  that  in  case  his  daughter  happened  to  die  under  Gift  over  on 
twentj-one  or  without  leaving  ant/  husbafkd  liying  at  her  twenty.one,  or 
death,  then  he  gave  several  legacies,  all  which  he  directed  r^vbuid!^'^ 
to  be  paid  within  twelve  calendar  months  after  his  de* 
cease,  in  case  of  the  death  of  his  daughter  under  age  as 
€tforesaid ;  and  in  such  case  he  gave  the  residue  to  other 
persons — Sir  W.  Grande  M,  R.,  held,  that  "  or"  was  to  be 
read  ^  and,"  and  that  the  expression  *'  under  age  ijLS  afore^ 
said'^  meant  not  leaving  a  husband. 

The  cases  under  consideration,  perhaps,  may  seem  to 
form  an  exception  to  the  rule  that  words,  unambiguous 
in  themselves,  are  not  to  be  rejected  or  changed  on  ac* 
count  of  their  unreasonableness;  but  as  this  construe-' 
tion  has  obtained  so  long,  is  confined  to  a  particular  ex« 
pression,  and  that  expression  one  which  is  often  used  in- 
discriminately with  the  substituted  word,  there  does  not 
fieem  to  be  much  danger  in  this  seeming  latitude  of  inter- 
pretation; but  it  should,  if  possible,  be  made  to  rest 
upon  some  solid  principle,  fixing  definite  limits  to  its  ap^ 
plication.     The  cases,  it  is  conceived,  in  effect  though 
not  professedly,  warrant  us  in  stating  that  principle  to 
be  (as  before  suggested)  that  where  the   dying  under 
twenty-one  is  associated  with  the  event  of  the  devisee 
leaving  an  object  who  would,  if  the  devisee  retained  the 
estate,  take  an  interest   derivatively  through  him,  the 
copulative  construction    prevails;  though   it   is  by  no 
means  equally  clear  that  the  rule  is  confined  to  such 
cases. 

Lord  Hardwicke,  in  Broumstvord  v.  Edwards  (J ),  ex-  whether  raie 
pressed  an  opinion,  that  the  construction  in  question  was  utes  teu.  ^' 
not  applicable  to  estates  tail,  they  being  capable  of  a  re- 

U)  2  y  es,  len.  249. 
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cHAPTKR  XVI.  mainder.  If  so,  the  consequence  is,  that  under  a  devise 
to  A.  and  the  heirs  of  his  body,  and  if  A.  should  die 
under  twenty-one  or  without  issue,  then  to  B-,  the  de- 
vised estate  would  pass  from  A.,  in  case  of  his  dying 
under  age,  though  he  might  leave  issue,  being  preciselv 
the  result  which  it  is  the  especial  object  of  the  rule 
under  consideration  to  prevent.  Cases  certainly  may  be 
adduced  which  lend  some  countenance  to  this  supposed 
exception  to  the  rule.  As,  in  Woodward  v.  Glashvok  (A), 
where  a  testator  devised  a  house  to  his  sons,  James  and 

Dcviae  over  if    Thomas,  and  the  heirs  of  their  bodies,  in  equal  moieties, 

devisee  in  tail  ^  '  *  ^ 

sbottid  die  un-    and  dcviscd  other  houses  to  his  other  children  in  like  man- 

dcr  twenty-one 

or  unmarried,    ncr ;  and  providcd,  that  if  any  of  his  said  children  should 

die  under  twenty-one  or  unmarried,  the  part  or  share  of 
him  or  her  so  dying  should  go  to  the  survivors ;  and  it 
was  held  by  /Toft,  C.  J.,  that  the  shares  of  two  of  the 
children  dying  unmarried,  though  they  attained  twenty- 
bne,  went  to  the  devisees  over. 

In  this  case,  the  event  was  not  dying  without  issue, 
but  dying  unmarried ;  either  event,  however,  involves  the 
extinction  of  the  estate  tail.  If  the  changing  of  "  or" 
into  and  is  to  be  denied  to  these  cases,  it  must  be  upon 
the  ground  that,  as  an  estate  in  tail  does  not  include  the 
whole  fee,  the  effect  of  construing  the  clause  introducing 
the  devise  over  conjunctively,  would  frequently  be  to  pro- 
duce intestacy.  On  the  other  hand,  the  argument  in 
favour  of  the  issue  which  prevailed  in  the  class  of  cases 
before  stated,  applies  a  fortiori  in  these,  where  they  are 
the  express  objects  of  the  limitation.  To  defeat  an  es- 
tate tail,  because  the  devisee  died  under  age,  though  he 
left  issue,  is  productive  of,  at  least,  as  much  absurdity 
and  hardship  as  to  defeat  an  estate  in  fee,  made  de- 

(k)  2  Vem.  388. 
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feasible  on  the  event  of  his  dying  under  age  or  without  chapteb  xvi. 
issue.  Perhaps  the  case  of  Woodward  v.  Gldsbrooky  is 
not  implicitly  to  be  relied  on,  though  supported  by  Lord 
Hardwicke's  reasoning  in  Broumsword  v.  Edwards  {I) ;  in  Cascof  Broiwi- 
which  case,  indeed,  his  Lordship  went  much  further,  as  he  wardt.  ' 
actually  changed  "and"  into  "or,"  for  the  purpose  of  at- 
taining a  result  directly  the  opposite  of  that  for  which 
the  converse  alteration  was  made  in  the  preceding  line  of 
cases,  namely,  in  order  to  give  effect  to  the  devise  over, 
in  the  alternative  of  the  devisee's  dying  either  under 
twenty-one,  or  without  issue.  The  devise  was  to  trus- 
tees and  their  heirs,  to  receive  the  rents  until  A.  should 
attain  twenty-one ;  and  if  he  should  live  to  attain  twenty- 
one,  or  have  issue,  then  to  A.  and  the  heirs  of  his  body ; 
but  if  A.  should  die  before  twenty-one  and  without  issue, 
then  in  trust  for  B.  A.  and  B.  were  the  testator's  illegi- 
timate son  and  daughter.  A.  attained  twenty-one,  and 
died  without  issue.  Lord  Hardwicke  decreed  B.  to  be 
entitled.  He  observed,  "In  a  devise  to  one  and  his 
heirs,  and  if  he  should  die  before  twenty-one  or  without 
issue,  then  over,  the  Court  has  said,  it  was  not  the  intent 
to  disinherit  the  issue,  and,  therefore,  or  shall  be  con- 
strued and ;  but  if  the  first  limitation  had  been  in  tail, 
there  would  be  no  occasion  to  resort  to  that." 

It  is  observable  that  in  this  case  (and  the  same  re-  Remarks  npon 
mark  applies  to  Woodivard  v.  Glasbrook^)  the  event  which  Edwards. 
happened  was  the  death  of  the  devisee  in  tail,  above  the 
prescribed  age  and  without  issue ;  and  this  circumstance, 
probably,  had  some  influence  upon  the  adjudication ;  for 
if  the  converse  event  had  happened,  i.  e.  if  the  devisee 
had  died  under  twenty-one  leaving  issue,  it  is  evident 

(/)  2  Ves.  sen.  243. 
VOL.  I.  G  G 
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CHAFTBB  xn.  that  Lofd  Hardwicke  would  not  have  listened  for  a  mo- 
ment to  the  suggestion  of  changing  the  testator's  lan- 
guage, when  it  would  have  been  attended  with  the  con- 
sequence of  excluding  the  issue ;  and  yet,  in  allowing  any 
weight  to  the  accidental  state  of  circumstances,  his  Lord- 
ship lost  sight  of  the  rule  which  teaches,  that  in  con- 
struing ¥rills  possible  as  well  as  actual  events  are  to  be 
regarded  (m). 
"  And"  not  That  this  case  is  not  an  authority  for  changing  ^'  and" 

"  or,"  in  limit-  iuto  "or,"  whcucver  a  clause  of  this  nature  follows  an  estate 
an  esute  tail.*'  tail,  is  cvidcut  from  the  subsequent  cajse  of  Doe  d.  Fisher 

V.  Fisher  {n)y  where  A.  devised  to  trustees  and  their  heirs, 
in  trust  for  his  natural  son  J.  and  the  heirs  of  his  body, 
and  if  J.  should  die  before  he  attained  his  age  of  twenty- 
one  years,  and  without  issue,  then  over.  J.  attained  his 
majority,  but  died  without  issue.  It  was  contended,  on 
the  authority  of  Brownsword  v.  Edwards^  that  "  and"  was 
to  be  read  or^  which  would,  in  the  event  that  had  hap- 
pened, give  effect  to  the  devise  over;  but  Lord  EBen- 
borcughj  though  he  admitted  the  cases  to  be  very  similar, 
(the  only  distinction  being  that  the  limitation  over  in  the 
cited  case  was  in  favour  of  a  daughter,  who,  without  such 
a  construction  as  was  there  put  upon  the  word  ''  and," 
would  have  been  without  a  provision,)  decided  that  the 
word  was  to  be  taken  in  its  literal  sense. 

But  to  return  to  the  cases  in  which  "  or"  has  been 
construed  and.  The  argument  for  this  construction  is,  of 
course,  very  strong  where  the  effect  of  an  adherence  to 
the  words  of  the  will  would  be  to  deprive  the  legatee  of 

(m)  See  Earl  of  Radnor  v.  Shafto,  ante,  444,)  where  it  was  coDsideied 

11  Ves.  467.  (though,  according   to  suhsequent 

(n)  12  East,  288.    See  also /Sbu//^  authorities,  erroneously)  that  tbe 

V.  Gerrardy  Cro.  El.  525,  (stated  first  devisee  had  an  estate  taiL 
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what  was  previously  given  to  him  in  either  of  two  alter-  chaptib  xvi. 
native  events,  unless  both  events  should  happen,  as  in  the 
case  of  a  bequest  to  A.  on  his  attaining  thirty-one  or 
marrying ;  and  in  cajge  he  should  die  under  thirty-one  or 
unmarried,  then  over :  in  such  a  case  "  or"  is  necessarily 
construed  and^  in  order  to  make  the  limitation  over  con- 
sistent with  the  terms  of  the  prior  gift  (o). 

Where  there  is  a  gift  to  two  objects  or  classes  of  ob- 
jects alternatively,  the  ambiguous  use  of  the  disjunctive 
"  or"  occasions  much  perplexity.  Sometimes,  as  we  have 
seen,  the  gift  has  been  held  to  be  void  for  uncertainty  {p)\ 
but  more  frequently,  in  such  cases,  the  word  has  been 
changed  into  and.  As  in  Richardson  v.  Spraag  (y),  where  Gift  to  seyerai 
a  testatrix  bequeathed  money  in  trust  for  such  of  her  tweiy, 
daughters  or  daughters'  children  as  should  be  living  at 
her  son's  death — it  was  held,  that  the  children,  as  well 
of  the  living  as  of  the  deceased  daughters,  came  in  for 
their  shares,  the  word  "  or"  being  read  and. 

So,  in  the  case  of  Eccard  v.  Brooke  (r),  where  the  be- 
quest was  to  L.  for  his  life,  and  after  his  decease  to  the 
nephews  and  nieces  who  should  be  then  living,  as  well  on 
the  side  of  the  testatrix's  late  husband  as  of  her  own,  to 
wit,  A.  or  her  children,  and  B.  or  his  children,  and  C,  or 
his  children,  and  D.  or  his  children,  and  £.  or  her  children, 
share  and  share  alike.  Of  these  five  persons  four  died  in  Gift  to  a.  or 
the  lifetime  of  L.,  three  without  issue  and  one  leaving  two  read  and. 
children.  The  other  waa  living  and  had  no  child.  Sir 
Lloyd  Kenyon,  M.  R.,  was  of  opinion  that  the  word  "  or" 
must  be  considered  as  if  it  had  been  and^  for  that  other- 
wise he  must  either  adopt  the  argument  that  it  meant  to 
substitute  the  children  of  each  nephew  and  niece  who 


(o)  Grant  v.  Dyer^  2  Dow,  87.  (y)  1  P.  W.  434. 

\p)  Ante,  325.  (r)  2  Cox,  213. 

GG  2 
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Gift  to  A.  or 
his  issue. 


cHAPTiB  XVI,  should  happen  to  die,  in  the  room  of  their  father  or 

mother,  for  which  he  saw  no  sufficient  ground,  or  he 
must  say  that  the  clause  was  so  uncertain  that  he  could 
give  it  to  none.  His  Honor  held,  that  the  two  children  of 
the  deceased  niece  and  the  surriying  niece  took  in  equal 
thirds;  but  that,  if  the  latter  had  had  any  children 
living,  they  would  have  taken  equally  vnth  her. 

Again,  in  the  case  of  Horridge  v.  Ferguson  (*),  where 
the  testatrix  directed  the  residue  of  her  property  to  be 
divided  among  such  of  the  children  of  five  persons  (naming 
them)  as  should  be  bom  in  lawful  wedlock  and  living  at 
her  decease,  or  the  issue  of  such  of  them  as  should  be 
married — ^Sir  T.  Plumerj  M.  R.,  considered,  that,  in  order 
to  make  sense  of  the  passage,  "  or"  might  be  construed 
and.  All  the  children  and  grandchildren,  therefore,  took 
equally. 

So,  in  Brown  v.  Higgs  (/),  the  gift  being  to  such  of  the 
children  of  the  testator's  nephew  A.  as  B.  should  think 
most  deserving,  and  that  would  make  the  best  use  of  it, 
or  to  the  children  of  the  testator's  nephew  C,  if  any  such 
there  were  or  should  be ;  "  or"  wajs  construed  and^  in  the 
tnist  which  was  raised  by  implication  in  favour  of  the 
objects  of  the  power. 

"  Or,"  too,  has  often  been  changed  into  and  where  in- 
terposed between  the  name  of  the  devisee  and  words  of 
limitation  introduced  into  the  devise,  as  in  the  case  of  a 
devise  of  real  estate  to  A.  or  his  heirs,  or  to  A.  or  the 
heirs  of  his  body(M).  Whether  the  same  construction 
would  be  applied  to  bequests  of  personalty  to  A.  or  his 
executors  or  administrators  is  not  quite  clear,  for  in  such 
a  case,  as  the  words  of  limitation  are  not  necessary  to 


To  the  chil- 
dren of  A.,  or 
to  the  children 
ofC. 


To  A.  or  his 
heirs. 


{s)  Jacob,  583. 

(0   4  Ves.  708 ;  6  Ves.  495 ;  8 
Ves.  561,  S.  C. 


{u)  Read  v.  Snell^  2  Atk.  642 ; 
Wright  y.  Wright^  1  Ves.  sen.  409. 
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confer  the  absolute  interest,  (a  difference,  however,  which   chapteb  xvi. 
the  new  law  extinguishes,)  there  may  seem  to  be  more 
reason  for  contending  that  they  are  inserted  diverso  in- 
tuitu.    The  strong  tendency  of  the  modem  cases  cer-  "Or^readaa 

.  ,  introducing  a 

tainly  is  to  consider  the  word  "or"  as  introducing  a  sub-  wbatitutedgift. 
stituted  gift  in  the  event  of  the  first  legatee  dying  in  the 
testator's  lifetime :  in  other  words,  as  inserted  in  pros- 
pect of,  and  with  a  view  to  guard  against,  the  failure  of 
the  gift  by  lapse. 

Thus,  in  the  case  of  Davenport  v.  Hanbury  (tj),  where  To  a.  or  her 
the  bequest  was  to  A.  or  her  issue,  it  seems  to  have  been 
taken  for  granted  that  the  word  w  was  intended  to  sub- 
stitute the  issue  in  case  of  the  death  of  A.  in  the  tes- 
tator's lifetime ;  the  question  discussed  being,  not  whether 
issue  were  entitled,  but  Aow,  i.  e.  whether  per  stirpes  or 
per  capita. 

So,  in  Montagu  v.  NticeUa  (w\  where  legacies  were  be-  To  legatees,  or 

to  their  respcc* 

queathed  to  the  testator's  nephews  and  nieces,  "  or  to  tivc  chud  or 

children. 

their  respective  child  or  children,"  Lord  Gifford^  M.  R., 
held  the  effect  to  be  to  vest  the  legacies  absolutely  in 
the  children  surviving  the  testator,  and  that  the  children 
were  let  in  only  as  substitutes  for  their  parent  or  parents 
dying  in  the  testator's  lifetime. 

Again,  in  the  case  of  Jones  v.  Torin{T\  where  a  tes-  To  children,  or 
tator  bequeathed  £6000  stock  in  trust  for  A.  for  life,  and  ants,  of  b.  and 
after  her  decease,  for  the  children  or  their  descendants  of 
B.  and  C.  in  such  proportions  as  A.  should  by  will  or 
other  written  declaration  during  her  lifetime  direct.  A. 
died  without  making  any  appointment,  and  it  was  held, 
that  the  fund  belonged  to  the  children  of  B.  and  C,  to 
the  exclusion  of  their  issue,  the  descendants  being,  it  was 


(v)  3  Ves.  257.    See  also  Crooke         (w)  1  Russ.  166. 
V.  De  Vandes,  9  Ves.  199.  («)  6  Sim.  266. 
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considered,  merely  introduced  as  substitutes  for  the  chil- 
dren. 
To  the  children       Lastlj,  in  Gittitigs  V.  Mac  Dermott  ( y),  where  a  testa- 
their  heirs.        toF  bequeathed  certain  stock  to  the  children  of  his  sister, 

the  late  Elizabeth  Wall,  or  to  tlieir  heirs^  Sir  J.  Leack 
M.  R.,  considered  it  to  be  clear  that  the  word  "  or"  im- 
plied a  substitution,  and  that  the  next  of  kin  (who,  in  re- 
gard to  personalty,  are  considered  to  be  designated  by 
the  word  heirs,)  of  such  of  the  legatees  as  died  in  the  tes- 
tator's lifetime  were  entitled  to  their  legacies ;  and  Lord 
Broiighaniy  on  appeal,  affirmed  his  Honor's  decree. 

These  cases  seem  to  be  inconsistent  with,  and  therefore 

to  haye  oyemiled  the  earlier  case  of  Newman  v.  Niyhtin- 

ffale  {z)y  where  a  sum  of  £500  was  bequeathed  to  the 

sole  use  of  A.  or  of  her  children  for  ever;  and  Lord  Thwr- 

low  held,  that  the  true  construction  of  the  words  was, 

to  giye  A.  an  interest  for  life,  and  the  children  to  take  it 

amongst  them  at  her  death. 

Whether  words       Where,  howcver,  the  words  in  question  are  applied  to 

^n^  Cil^fe.  '  a  bequest  which  may  not  take  effect  in  possession  on  the 

SrXrwards.'^'  testator's  dcccase,  another  point  presents  itself^  namely, 

whether  the  word  "  or"  (admitting  it  to  be  introductoiy 
of  a  substituted  gift,)  is  meant  to  provide  against  the 
contingency  of  the  first-named  legatee  dying  in  the  testa- 
tor's lifetime,  or  that  of  his  dying  in  the  interval  between 
the  death  of  the  testator  and  the  vesting  in  possession. 

Such  a  question  occurred  in  Girdlestone  v.  Doe  (a), 
where  a  testator  bequeathed  £40  per  annum  to  A.  for 
life,  and  after  her  decease  to  B.  or  his  heirs;  and  it  was 
held  that  B.,  who  survived  the  testator,  did  not  take  the 
absolute  interest,  but  that  the  latter  words  ereated  a  sub- 

• 

(y)  2  My.  &  K.  69.  v.  IVench,  4  Ves.  418 ;  fferv^  ^ 

(«)  1  Cox,  341.  WLauchlm,  1  Price,  264. 

(a)  2  Sim.  226.    See  also  CMyn 
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stitutional  gift  for  his  next  of  kin  in  the  event  of  B.  dying  chaptbr  xyu 
in  the  lifetime  of  A.  (b). 

The  word  "  and,"  too,  is  sometimes  construed  or.  This  As  to  taming 
ch..ge  (betog  the  eon,e«e  <rf  that  which  h  exempMed  ""^  '~- 
by  the  preceding  cases,)  may  be  called  for  by  the  general 
frame  and  context  of  the  will  (c),  or  by  the  circnmstance 
that  a  literal  adherence  to  the  testator's  language  oc- 
casions that  one  member  of  his  apparently  copulative 
sentence  is  included  in,  and,  therefore,  reduced  to  silence 
by  another.  On  this  ground,  probably,  the  construction 
has  prevailed  in  several  cases  where  an  ulterior  gift  was 
to  take  effect  on  the  death  of  the  first  devisee  unmarried 
and  without  issue. 

Thus,  in  Wilson  v.  Bayly  (d ),  where  a  testator  devised  Unmarned  and 
certain  leasehold  lands  to  trustees,  in  trust  for  his  son  John 
until  his  marriage,  and  then  to  make  provision  for  his 
wife ;  and  if  John  should  have  any  issue,  then  to  assign 
the  premises  to  him,  to  enable  him  to  make  provision  for 
his  children ;  and  if  John  should  happen  to  have  no  issue 
lawfully  begotten,  in  trust  for  testator's  son  Mark  in  like 
manner ;  it  being  his  intention  that,  if  his  son  should  die 
before  he  was  married,  or,  if  he  were  married,  and  should 
have  no  issue  lawfully  begotten,  then  the  lands  should  be 
enjoyed  by  Mark ;  and  in  case  both  his  sons,  Mark  and 
John,  should  ^'  happen  to  die  unmarried,  and  neither  of 
them  should  have  any  issue  lawfully  begotten,"  then  over. 
Mark  died  unmarried.  John  married,  but  had  no  issue. 
The  devise  over  was  held  to  have  taken  effect,  the  clause 
being  construed  in  the  disjunctive. 

So,  in  Hepworth  v.  Taylor  (e),  a  bequest  over,  in  case 

{h)  The  further  discussion  of  the  stitution. 

point  suggested  by  this  case,  how-  (c)  Stutbs  v.  Sargony  2  Kee.  265. 

ever,  will  more  properly  find  a  place  {^)  ^  Bro.  P.  C.  Tonil.  ed.  19o. 

in  the  chapter  as  to  Clauses  of  Sub-  (e)  1  Cox,  112. 
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dren. 


the  legatees  died  unmarried  and  without  issue,  was  held 
to  take  effect  on  the  death  of  one  married  but  without 
leaving  issue. 
"  Unmarried         Again,  iu  the  case  of  Mabei'ley  y.  Strode  {e\  where  the 

and  without  ^ 

iMue."  bequest  was  in  trust  for  the  testator's  son  A.  for  life,  and 

after  his  decease  for  his  children ;  but  in  case  he  should 
die  unmarried  and  without  issue,  or  having  issue,  they 
should  all  die,  if  sons,  before  they  attained  twenty-one,  or, 
if  daughters,  before  they  attained  twenty-one  or  were  mar- 
ried, then  over.  A.  married,  but  died  without  issue ;  and 
Sir  R.  P.  Arden,  M.  R.,  held  that  the  gift  over  took  effect 

"  Without  be-        Lastly,  in  Bell  v.  Phyn{f\  where  a  residue  was  be- 
ing married  and  111  1  ,1  I'll 
having chn-       queathcd  equally  between  the  testators  three  children, 

and  in  case  of  the  death  of  any  of  his  children,  (without 
being  married  and  having  children,)  the  share  of  the  child 
so  dying  to  be  divided  between  the  surviving  children- 
Sir  W.  Granty  M.  R.,  on  the  authority  of  the  last  case, 
held,  that  the  word  "and"  was  to  be  construed  or,  and, 
consequently,  that  a  daughter  who  had  married  was  en- 
titled. He  said,  that,  as,  legally  speaking,  there  can  be 
no  children  without  a  marriage,  it  was  almost  necessary, 
in  order  to  give  effect  to  all  the  words,  to  conBtrue  the 
copulative  as  disjunctive. 

But  though,  by  construing  the  contingency  of  dying 
unmarried  and  without  issue  copulatively,  the  latter 
member  of  the  sentence  is  rendered  inoperative,  (since 
the  fact  of  being  unmarried  includes  the  not  having  or 
leaving  issue,  which  always  means  lawful  issue,)  yet,  on 
the  other  hand,  the  disjunctive  construction  reduces  to 
silence  the  word  "  unmarried ;"  for  if  the  condition  upon 
which  the  first  taker  retains  the  estate  is  his  marrying 
and  having  issue,  or,  in  other  words,  if  the  estate  is  to 

(e)  3  Ves.  450.  (/)  7  Ves.  i60. 
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go  over  on  the  non-happening  of  either  of  these  events,  chapter  xvi. 
then,  as  the  having  issue  includes  the  event  of  marriage, 
the  result  of  the  two  events,  placed  disjunctively,  is  pre- 
cisely the  same  as  if  the  contingency  of  having  issue 
Btood  alone.  In  these  cases,  it  will  be  observed,  the  dis- 
junctive construction  can  never  operate  to  let  in  the  de- 
visee over  to  the  exclusion  of  the  children  or  issue  of 
the  first  taker,  as  in  the  class  of  cases  before  noticed ; 
ivhich  accounts  for  the  seeming  anomaly  of  torturing  the 
words  in  both  instances  to  produce  a  contrary  effect  ( ff). 

The  word  unmarried  means  either  never  having  been 
married,  or,  not  having  a  husband  or  wife  at  the  time.  Whether "  un- 

,       ,  ,  ,  married"  means 

The  former  is  its  ordinary  signification ;  and  it  was  con-  not  havinff  been 
sidered  as  so  used  in  the  four  last  cases,  where,  however,  being  mamed 
the  effect  of  such  construction  was  to  render  the  word 
inoperative.     But  the  sound  rule  in  such  cases  would 
seem  to  be,  to  construe  the  expression  as  used  in  the  lat- 
ter, being  its  less  accustomed  sense  (A),  which  has  a  two- 


{g)  The  cases  of  Maherhy  v. 
Strode,  and  Bell  v.  Phyn,  were  much 
canvassed  in  the  case  of  Dillon  v. 
Harris,  4  Bligh,  N.  S.  329 ;  where 
Lord  Brougham  seemed  very  reluc- 
tant to  consider  them  as  general 
authorities  for  turning  into  or  the 
word  "  and,"  occurring  in  a  limita- 
tion over,  in  case  of  the  prior  legatee 
dying  unmarried  and  without  leav- 
ing lawful  issue;  hisLordship's  opi- 
nion being,  that  Sir  IV,  Grant,  in  de- 
ciding Bell  v.  Phyn  upon  the  autho- 
rity of  Maherley  v.  Strode,  did  not 
sufficiently  advert  to  the  special  cir- 
cumstances of  the  latter  case.  The 
case  in  the  House  of  Lords,  however, 
did  not  raise  the  point,  as  the  prior 
bequest  was  to  take  effect  upon  the 
legatee  marrying  with  consent,  and 


the  bequest  over  was  in  case  he 
should  so  die  unmarried  and  with- 
out leaving  lawful  issue ;  which 
Lord  Brougham  thought  referred  to 
such  a  marriage  as  had  been  pre- 
viously referred  to,  namely,  mar- 
riage with  consent ;  and  as  the  le- 
gatee had  married  without  consent 
and  had  left  no  issue,  (so  that,  even 
according  to  the  disjunctive  con- 
struction, the  bequest  over  failed,) 
the  question  did  not  arise, 

(//)  The  word  "  unmarried"  is 
used  in  this  sense  in  the  stat.  3  W. 
&  M.  c.  11,  s.  7,  which  provides 
that  "  if  any  unmarried  person,  not 
having  a  child  or  children,  shall  be 
la\\^ully  hired,"  &c. ;  as  no  one  not 
having  been  married  can  have  chil- 
dren in  the  legal  sense. 
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CHAPTER  XVI.  fold  advantage,  that  it  remoyes  the  necessity  of  changing 
the  particle  **  and "  to  "  or,"  and  gives  effect  to  all  the 
testator's  words.    Accordingly  we  find  that  this  construc- 
tion has  latterly  prevailed. 
"Unmarried"       Thus,   in   the   casc   of  Doe  d.   Everett  v.    Cooke (i\ 
mean  not  hav-    wherc  the  hcqucst  was  to  B.  and  his  assigns  (after  the 
^e'J/t'^»L'.  death  or  marriage  of  A.)  for  his  life,  and  after  his  de- 

cease,  then  to  the  child  or  children  of  B.  by  any  future 
wife,  his,  her,  or  their  executors,  administrators,  and  as- 
signs ;  but  the  testator  declared  his  will  to  be  upon  this 
further  condition,  that  in  case  B.  should  die  an  infant  un- 
married and  without  issue,  then  over  to  C.  and  his  children. 
A.  attained  his  majority,  and  died,  leaving  a  widow,  but 
without  having  had  issue,  and  it  was  held,  that  in  these 
events  the  gift  over  failed.  Lord  Mlenborough  said, 
"  The  most  rational  construction  we  can  give  this  will 
is,  to  construe  it  as  Lord  Hardwicke  did  the  devise  in 
Framlingham  v.  Brand  {j)y  as  one  contingency,  namely, 
B.'s  dying  an  infant  attended  with  two  qualifications,  viz. 
his  dying  without  leaving  a  wife  surviving  him^  or  dying 
without  children.  Had  he  left  a  wife,  and  had  died  an 
infant,  and  no  children,  the  testator  might  have  intended 
that,  in  such  event,  the  widow  should  be  benefited  by 
taking  her  share  under  the  Statute  of  Distributions  with 
the  next  of  kin,  or  that  B.  should  be  able  to  make  a  tes- 
tamentary disposition  in  her  favour ;  meaning,  also,  that 
if  he  left  children,  they  should  have  the  estate  in  pre- 
ference to  the  wife ;  and  that  if  he  left  neither  wife  nor 
children  at  his  death  during  his  minority,  C.  and  his  chil- 
dren should  have  the  estate ;  but  that  if  he  arrived  at  the 
age  of  twenty-one,  he  should  have  a  power  to  dispose  of 
it,  though  he  left  neither  wife  nor  children." 

(«)  7  East,  269.  (»  3  Atk.  390. 
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So,  in  the  case  of  Doe  d.  Baldwin  v.  Hawdhiff  (k),  chapter  xvi, 
where  a  testator  derised  his  lands  to  his  daughter  and 
any  other  children  he  might  leave,  and  to  her  or  their 
heirs  and  assigns  for  ever ;  but  in  case  his  daughter  and 
such  other  children  as  aforesaid  should  die  under  the  age 
of  twenty-one  years^  nnmarried  and  without  lawful  tssu£y 
then  to  his  wife  in  fee.  The  daughter  died  under  age 
and  without  issue,  but  leaving  a  husband  surviving ;  and 
it  was  held,  on  the  authority  of  the  last  case,  that  the 
devise  over  failed,  the  word  "unmarried"  being  construed 
not  having  a  husband  at  the  time  of  her  deceasey  by  which 
effect  was  given  to  all  branches  of  the  contingency. 

{k)  2  B.  &  Aid.  441. 
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ESTATES  ARISING  BY  IMPLICATION. 


I.  Effect  of  Recitals, 

II.  Implication  from  Devises  and 

Bequests  on  Death  of  a  Per^ 
son  simply. 

III.  — on  Death  combined  with  some 

Contingency,  and  under  other 
varieties  of  Contest, 


IV.  As  to  implying  Trust  from  De- 

vise  of  Legal  Estate, 

V.  ImpHeaHon  from  Powers  of  S»' 

lection  and  Distribuiian, 

VI.  Implication  ofEstaies  Tail. 

VII.  Implication  of  Gifts  to  Chil- 

dren, 


RecitaU,  whe.        !•  SOMETIMES  a  testator  shews  by  the  recitals  in  his 
an^actiS^.    wiU,  that  he  erroneously  supposes  a  title  to  subsist  in  a 

third  person  to  property  which,  in  fact,  belongs  to  him- 
self. Such  recitals  do  not  in  general  amount  to  a  de- 
vise; for,  as  the  testator  evidently  conceives  that  the 
person  referred  to  possesses  a  title  independently  of  any 
act  of  his  own,  he  does  not  intend  to  make  an  actual 
disposition  in  favour  of  such  person ;  and  though  it  may 
be  probable,  or  even  apparent,  that  the  testator  is  in- 
fluenced in  the  disposition  of  his  property  by  this  mistake, 
yet  there  is  no  necessary  implication  that,  in  the  event 
of  the  failure  of  the  supposed  title,  he  would  give  to 
the  person  that  benefit  to  which  it  is  assumed  he  is 
entitled. 

Thus,  where  (a)  a  testator  bequeathed   unto  A.   his 
wife  £600,  to  be  paid  to  W.,  saying  it  was  for  payment 

(o)   WHghi  V.  Wyvell,  2  Vent.  56. 
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of  lands  lately  pnrchased  of  W.,  and  was  already  estated 
as  part  of  a  jointure  to  A.^  his  wife^  during  hei^  life^  being 
of  the  yalue  of  £67  per  annum ;  that  of  Wiskow,  York, 
and  Malton,  the  lands  there  amounting  to  the  yearly 
value  of  £63,  in  all  £130,  which,  being  also  estated  upon 
-4.,  his  wife,  was  in  full  of  her  jointure.  It  appeared  that 
these  lands  had  not  been  settled  on  the  wife.  And  it 
was  held  by  PoUexfen,  C.  J.,  Rokeby,  and  Ventris^  {PoweU, 
J.,  dissentiente,)  that  these  expressions  did  not  amount  to 
a  devise  to  the  wife,  for  it  appeared  "  that  the  testator 
did  not  intend  to  devise  her  anything  by  the  will,  for  he 
mentions  that  she  was  estated  in  it  before."  Powell,  J., 
relied  upon  the  case  in  Moore,  31,  in  which  "  I  have 
made  a  lease  to  J.  S.,  at  10^.  rent,"  was  held  to  be  a 
good  devise;  but  the  other  Judges  considered  the  case  to 
be  of  little  authority. 

So,  where  {b)  J.  S.,  tenant  for  life,  with  remainder  to 
his  wife  for  life,  remainder  to  his  own  right  heirs,  ex- 
pressed himself  in  his  will  as  follows :  **  Item,  my  land  at 
W.  my  wife  Mary  is  to  enjoy  for  her  life,  and  after  her 
death  it  of  right  goes  to  my  daughter  E.  for  ever,  pro- 
vided she  has  heirs."  The  Court  held  that  the  first 
clause  was  not  a  devise  to  the  wife,  for  the  lands  were 
settled  upon  her  for  life ;  and  what  was  said  as  to  the 
daughter  was  only  a  declaration  of  the  devisor  what  the 
condHion  of  the  estate  was,  and  how  she  was  to  enjoy  it; 
and  he  could  not  say  of  right  who  was  to  enjoy  them,  if 
she  claimed  under  the  will. 

Again,  where  {c)  B.,  by  his  will,  reciting  that  he  was 

{h)  Right  y.  Hammtrnd,  1   Stra.  kinsan,  2  Darn.  &  East,  209,  stated 

447  ;  1  Com.  Rep.  231 ;  8  Vin,  Abr.  post.   But  see  also  Poulsan  v.  JFel- 

Copyh.  110,  pi.  32  ;  2  Eq.  Ca.  Ab.  Ungtan,  2  P.  W.  633  ;    TVilson  y, 

338,  pi.  11,  S.  C.  Piggotty  2  Yes.  jun.  351,  both  which, 

(c)  Dcuhwood  V.  Peyton,  18  Yes.  however,  arose  on  dispositions  by 

27.    And  see  Doe  d.  Vess^  v.  WU-  deed. 
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OBAP.  XVIT. 


Reference  by 
testator  to  a 
disposition 
made  in  that 
his  will. 


entitled  for  life,  under  the  will  of  A.,  to  the  advowson  of 
the  rectory  of  D.,  with  remainders  over,  "  subject  to  a 
direction  in  the  said  will,  that  my  brother  J.  D.  shall  be 
presented  to  said  rectory  when  it  shall  next  become  te- 
cant,  which  it  is  my  wish  may  be  complied  with ;  now,  I 
hereby  declare  it  to  be  my  desire  and  earnest  wish,  that 
in  case  upon  the  racancy  of  the  said  liying  the  said  J. 
D.  shall  not  be  then  living,  or  in  case  the  said  rectory 
shall  again  become  vacant  after  the  said  J.  D.  shall  have 
been  presented  to  and  accepted  said  presentation^  then'' 

A.  P.  was  to  be  presented.  The  fact  was,  that  under 
the  will  of  A.,  J.  D,  was  only  entitled  to  the  presentatiott 
on  a  certain  contingency,  which  had  not  happened.  The 
question  then  arose,  whether  the  expressions  in  the  will  of 

B.  raised  a  gift  in  him  by  implication,  so  as  to  put  the 
persons  actually  entitled  under  the  will  of  A.,  who  took 
benefits  under  the  will  of  B.,  to  their  election.  Lord 
Eldon  decided  in  the  negative,  his  Lordship  observing, 
that  he  found  no  authority  for  holding  mere  recital, 
without  more,  to  amount  to  gift,  or  demonstration  of 
intention  to  give. 

It  seems,  however,  that  if  a  testator  unequivocally  refer 
to  a  disposition  as  made  in  that  his  will,  which,  in  fact, 
he  has  not  made,  the  intention  to  make  such  a  disposi^ 
tion,  at  all  events,  will  be  considered  as  sufficiently  in- 
dicated. 

As,  where  {d)  a  testator  bequeathed  one  moiety  of  cer- 
tain leasehold  estates  to  E. ;  and  if  she  should  die  before 
twenty-one,  to  G.;  and  if  he  should  die  before  a  certain 
event,  to  another  person ;  and  after  her  death,  to  A. ;  and 
provided  that  in  case  A.  should  die  without  issue,  and  £* 
or  G.  should  be  then  living,  or  either  of  them,  the  said 


{d)  BUnn  y.  Walker,  Amb.  661. 
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moiety  of  his  leasehold  messuages,  before  given  to  the  said  chap,  ^m. 
j4.  •,  should  go  to  JE.  and  G.  Sir  Thomas  Sewell^  M.  R., 
considered  it  to  be  quite  clear  that  the  second  devise  did 
not  relate  to  the  moiety  before  devised,  as  the  manner  in 
which  it  was  given  v^as  inconsistent  with  the  disposition  of 
the  first  moiety,  which  A.  was  not  to  take  until  after  the 
death  of  E.  and  G.  His  Honor  further  held,  that  the  Court 
Tvould  imply  a  gift  of  the  other  moiety  to  A.  and  her  issue, 
[sed  qu.  as  to  the  tsstte^  there  being  no  mention  of  a  gift 
to  them  ?]  with  contingent  limitations  over.  There  could 
be,  he  said,  no  doubt  of  the  intention,  and  the  words  of  gift 
being  omitted  by  mistake,  the  Court  would  supply  them. 

And  even  where  the  testator  has  evidently  mistaken 
the  law  respecting  the  devolution  of  his  property,  yet,  if 
he  hajs  by  his  will  shewn  very  clearly  an  intention  that  it 
shall  devolve  according  to  such  mistaken  notion,  the 
intention  will  prevail.  An  early  case  (e)  presents  a  very 
nice  question  of  this  nature. 

A  testator  having  issue  by  C.  three  daughters,  S.,  A.,  Reference  to  a 
and  E.,  devised  to  C.  for  life  all  his  freehold,  wherever,  heiato Create 
until  S.  his  heir  came  to  twenty-one,  paying  to  the  heir  pii»tion.  ^  *"*" 
10s.  during  the  term,  and  to  the  rest,  after  fifteen  years 
old,  20*.  a-piece,  and  the  heir  to  pay  to  A.  and  E.  £100 
a-piece,  £40  at  the  decease  of  the  wife,  &c.,  and,  if  S. 
his  heir  died  without  heir  before  twenty-one,  so  that  the 
lands  descended  and  fell  to  A.,  then  A.  to  pay  to  E.  &c. 
It  was  argued  that  S.  took  nothing  under  the  will  by  im- 
plication, there  being  no  express  devise  to  her.     But,  on 
the  other  side,  it  was  contended  that  S.  was  sole  heir ; 
for,  it  was  all  one  to  devise  to  her  as  to  make  a  stranger 
heir  of  his  land ;  and  here  the  daughter  S.  was  not  sole 
heir,  unless  made  so  by  the  intent  of  the  will,  which  six 

(«)  Tilly  V.  Coifyer,  3  Keh.  589. 
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CHAP,  xvn.  times  called  the  eldest  daughter  his  heir ;  otherwise  A., 
the  younger  daughter,  would  have  equal  share  in  the  land 
and  also  the  legacies.  Lord  C.  J.  Hale — "  The  testator 
was  mistaken  in  his  intent  that  the  eldest  daughter  was 
his  heir,  but  intended  his  lands  should  go  accordmg  to 
that  mistake ;  also  she  that  is  called  heir  is  to  pay  the 
portions  to  the  younger  daughters,  and  no  prorision  is 
made  for  her.  Therefore,  albeit,  there  is  no  express  de- 
vise to  S. ;  yet,  she  being  named  his  heir,  this  is  suflBcient 
to  exclude  the  rest,  and  to  make  her  sole  heir(y)." 

But  the  disposition  of  a  will  will  not  be  disturbed  by 

an  erroneous  recital  of  its  contents  in  a  codicil,  unle^ 

a  design  to  revoke  or  modify  the  disposition  in  the  will 

can  be  fairly  collected  from  the  whole  instrument. 

Erroneous  re-        Thus  whcrc  ( Of)  a  tcstator,  after  bequeathing  certain 

ference  in  codi-  ,  •-i-i  i  o        \  ti*  _*.* 

ciitothedispo-  legacics  to  his  Wife,  devised  to  her  for  her  life  certajn 
wiu.  leasehold  premises  at  Northwood ;  and  he  gave  his  lease- 

hold estate  at  Wrentnall,  and  his  estate  at  Northwood, 
after  his  wife's  death,  and  the  residue  of  his  estate,  to 
other  persons.  In  a  codicil,  executed  on  the  same  day, 
he  directed  that  the  bequest  to  his  wife  in  his  will  should 
be  in  full  of  all  her  claims  on  his  estate,  except  the  estate 
for  life  of  his  "  wife  and  her  assigns,  in  the  premises  at 
Wrentnall^  anything  in  the  foregoing  will  to  the  contrary 
notwithstanding."  It  was  contended,  that  the  widow 
was  entitled  to  the  Wrentnall  estate,  under  her  husband's 
codicil,  it  being  manifest  by  the  concluding  clause  that 
he  intended  to  give  her  something  to  which  she  had  no 
right  by  the  will;  but  the  Court  decided  against  the 
widow's  claim.  Lord  Kenyon  said,  that  the  intention 
must  be  collected  from  the  will  and  codicil  taken  toge- 


{/)  See  Taylor  v.  Webb,  Sty.  301;  ante,  317,  n. 
{g)  Skerratt  v.  Oakley,  7  Dum.  &  East,  492. 
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ther,  and  it  was  impossible  not  to  see  that  the  word    cbaf.  xvh. 
*'  Wrentnall"  was  written  in  the  codicil  instead  of  the 
word  "  Northwood." 


II.  It  is  a  well-known  maxim,  that  an  heir  at  law  can  Necessary  im- 
plication, what. 

only  be  disinherited  by  express  devise  or  necessary  im- 
plication,  and  that  implication  has  been  defined  to  be 
such  a  strong  probability  that  an  intention  to  the  con* 
trary  cannot  be  supposed.     In  the  application  of  this 
principle  one  chief  topic  of  controversy  has  been,  how  far 
a  devise  to  any  person,  in  the  event  of  the  non-existence 
or  on  the  decease  of  another,  indicates  an  intention  to 
make  the  last-named  person  a  prior  object  of  the  testa- 
tor's bounty.     In  such  cases  it  is  probable  that  the  per- 
son, whose  non-existence  is  made  the  contingency  on 
which  the  devise  over  is  to  fall  into  possession,  is  placed 
in  this  position  for  the  purpose  of  taking  the  property  in 
the  first  instance;  and  this  probability  is,  of  course,  greatly 
strengthened,  if  the  devisee  is  the  person  on  whom  the 
law,  in  the  absence  of  disposition,  would  cast  the  property. 
Hence  it  has  become  a  settled  distinction,  that  a  devise  to 
the  testator* s  heir^  after  the  death  of  A.,  will  confer  on  A. 
an  estate  for  life  by  implication ;  but  that,  under  a  devise 
to  B.,  a  stranger^  after  the  death  of  A.,  no  estate  will  arise 
to  A.  by  implication  (A).     This  is  an  exact  illustration  of 
the  difference  between  necessary  implication  and  conjec- 
ture.    In  the  former  case,  the  inference  that  the  testator 

(A)  Year  Book,  13  Hen.  7,  fol  &  Aid.  722  ;  9  Barn.  &  C.  218.  But 

17 ;  Bro.  Ab.  Dev.  pi.  621 ;  8  Vin.  see  contra,  1  P.  W.  472 ;  2  Eq.  Ca. 

214,  pi.  6 ;  2  Freem.  270 ;  T.  Jon.  Ab.  348,  pi.  5,  363,  pi.  14,  which 

98 ;  Vangh.  259 ;   1  £q.  Ca.  Ab.  seems  inconsistent  with,  and  is  over- 

107,  pi.  6  ;    1  Vem.  22 ;    2  Vem.  borne  by,  the  mass  of  authorities. 

572;  5  Yes.  804;  18  Yes,  40;  1  The  point,  indeed,  was  not  defini* 

Mer.  414 ;   1  Sim.  &  S.  544 ;  6  B.  tively  disposed  of. 

VOL.  T,  H  H 
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CHAP.  XVII,    intends  to  give  an  estate  for  life  to  A.  is  irresistible,  as 

he  cannot,  without  the  grossest  absurdity,  be  supposed  to 

mean  to  devise  real  estate  to  his  heir  at  the  death  of  A., 

and  yet  that  the  heir  should  have  it  in  the  meantime. 

Devise  to  the     which  would  be  to  render  the  devise  nugatory.     On  the 

d^th  ofA.       contrary,  where  the  devisee  is  not  the  heir,  however  plau- 

StTby  imput*'  sible  may  be  the  conjecture,  that  by  fixing  the  death  of 

**'^°°'  A.  as  the  period  when  the  devise  to  B.  was  to  take  effect 

in  possession,  the  testator  intended  A.  to  be  the  prior 
tenant  for  life,  yet  it  is  possible  to  suppose  that,  intending 
the  land  to  go  to  the  heir  during  the  life  of  A^  he  left  it 
for  that  period  undisposed  of.  In  some  cases,  indeed,  we 
find  it  laid  down  without  any  qualification  that  a  devise 
to  B.  upon  the  death  of  A.  raises  an  implied  estate  in  A. ; 
but  such  diday  even  if  accurately  reported,  (which  is  often 
doubtful,)  cannot  weigh  against  the  current  of  authorities^ 
grounded  on  acknowledged  principles  of  law  (a). 
Devisee  need         Of  coursc,  it  is  uot  esscntial  to  the  doctrine  that  the 

notbede  cribed 

as  heir.  will  should  describc  the  devisee  as  the  heir  apparent  or 

heir  presumptive  of  the  testator.  Thus,  a  devise  "  to  my 
eldest  son  B.  after  the  death  of  A.,"  would  raise  an  im- 
plied estate  for  life  in  A.,  the  fact  being  that  B.  is  the 
heir  apparent,  though  not  designated  as  such.  The  an- 
thorities  do  not  distinctly  inform  us,  however,  whether,  in 
order  to  raise  the  implication,  the  devise  must  be  to  the 
person  who,  according  to  the  state  of  events  at  the  making 
of  the  will,  would  be  the  testator's  heir,  or  the  person 
ivho  eventually  becomes  such.  The  former  seems  to  be 
the  preferable  doctrine ;  for  to  treat  it  as  applying  to  the 
eventual  heir,  would  be  to  construe  the  will  according  to 

(a)  ExparteBofferSy2MeAdA55,  the  implied  gift  would  hare  been 

See  alflo  Den  d.  Franklin  v.  TrmU^  raised^  was  himself  heir,  and  the 

15  East,  398,  where,  howerer,  the  point,    therefore,   could   not  bave 

person  in  whose  farour  it  was  said  arisen. 
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subsequent  events,  in  opposition  to  a  fundamental  princi-    qhaf.  xm. 
pie  of  construction.     If,  therefore,  a  testator  having  two  whether  dcvu 

see  mast  be 

sons,  A.  and  B.,  devise  real  estate  to  B.  (the  younger  heira//A« 
son)  after  the  decease  of  his  (the  testator's)  wife,  this 
would  not,  it  is  conceived,  give  to  the  wife  an  estate  for 
life  by  implication,  though  it  should  happen  that,  by  the 
decease  of  A.,  the  elder  son,  without  issue  in  the  testa- 
tor's lifetime,  the  younger  son  (i.  e.  the  devisee)  had  be- 
come his  heir.  On  the  other  hand,  if  a  testator,  whose 
issue  was  an  only  daughter,  devised  real  estate  to  such 
daughter  after  the  death  of  his  wife,  and  it  happened 
that  he  had  a  son  afterwards  bom,  who  survived  him, 
the  sound  conclusion  would  seem  to  be,  that  the  wife 
woidd  take  an  implied  estate  for  life,  though  the  ul- 
terior devisee  waa  not  in  event  the  testator's  heir ;  the 
result,  in  short,  being  that  the  implication  occurs  wher- 
ever the  express  devise  is  to  the  person  who  is  the  testa^ 
tor's  heir  apparent  or  presumptive  at  the  date  of  the  will, 
and  not  otherwise.  Perhaps,  when  the  distinction  between 
a  devise  to  the  heir  and  to  a  stranger  was  originally  esta- 
blished, the  difficulty  attending  the  application  of  the 
doctrine  to  an  heir  or  heiress  presumptive,  who  is  liable 
to  be  superseded  by  the  birth  of  a  son  of  the  testator, 
was  not  sufficiently  considered. 

It  has  been  said  that  the  implication  arises  in  the  case  To  one  of  w. 
of  a  devise  as  well  to  one  of  several  coheirs,  as  to  a  sole 
heir ;  and,  therefore,  that  where  a  man  devises  to  one  of 
his  two  daughters,  (his  coheiresses,)  after  the  death  of  his 
wife,  she  (the  wife)  takes  an  estate  for  life  by  implica- 
tion {b).  ThiS)  it  must  be  admitted,  is  a  considerable 
extension  of  the  doctrine,  and  carries  it  beyond  the  prin- 

{h)  HvUon  V.  SimpsoTiy  2  Vera.  723 ;  S.  C.  nom.  Simpson  v.  Homdy, 
Gilb.  £q.  Rep.  115. 

H  H  2 
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CRAF.  xviK  ciple  on  which  it  is  founded,  since  there  seems  to  be  not 
the  same  absurditj  in  supposing  a  testator  to  gire  to  one 
of  his  coheiresses  after  the  death  of  another  person,  in- 
tending it  to  descend  to  all  in  the  meantime,  as  where  the 
devisee  is  the  same  and  the  onfy  indiyidnal  upon  whom 
the  intermediate  interest  would  have  descended.  The 
point,  too,  rests  rather  on  dictum  than  decision,  for  the 
case  in  which  Lord  Cowper  advanced  this  position  was 
decided  upon  another  point,  and  it  is  not  to  be  found  in 
the  contemporary  reports  of  the  same  ease ;  but  it  was 
referred  to  arguendo  as  a  settled  rule  oi  law  in  another 
case  {d). 
Dense  to  heir        In  cascs,  too,  which  are  the  converse  of  the  last,  viz. 

and  others  after       •  .,  .  ..         ±       a\        \     •  iji 

the  death  of  A.  wucre  there  IS  a  devise  to  the  heir  and  other  persons 

after  the  decease  of  A.,  the  implication  would  seem,  look- 
ing at  the  reason  and  principle  of  the  doctrine,  not  to 
arise,  (as  there  is  no  incongruity  in  the  supposition  that 
the  testator  intended  the  heir  to  take  a  share  at  the  pe- 
riod in  question,  and  the  entirety  in  the  meantime,)  yet 
the  contrary  was  decided  in  the  recent  case  of  Blacktvdl 
V.  Bull{e)y  where  a  testator  devised  in  the  following 
words ;  "  In  the  first  place,  my  will  and  wish  is,  that  my 
business  of  a  cheesemonger  be  carried  on  by  my  wife  and 
my  son  jointly,  for  the  mutual  benefit  of  my  family ;  and 
I  likewise  will  and  devise,  in  trust,  all  my  property,  for 
the  following  purpose,  that  is  to  say,  that,  at  my  mfes 
decease^  the  whole  of  my  property,  of  whatever  nature  or 
description,  as  well  freehold  as  personal,  shall  be  equally 
divided  amongst  my  children,  J.,  R.,  W.,  M.,  and  C,  their 
executors  or  assigns."  One  of  these  children  was  the 
heir  at  law.  Lord  Langdale,  M»  R.,  was  of  opinion  that, 
on  the  whole  will,  it  was  the  evident  intention  that  the 

{d)  WUUi  r.  Lwm,  1  P.  W,  472.  («)  1  Kee.  176, 
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•widow  should  take  a  life  interest  in  both  the  real  and    cgAP.  xvit. 
personal  estates,  though  he  admitted  that,  as  to  the  real 
estate  (/),  the  ease  was  not  without  difficulty. 

Where,  however,  there  is  an  anterior  express  devise  for  DUtinction 
life  of  part  of  the  lands  to  the  person  on  whose  decease  an  express  an- 

.1  <!•        •  .•         •iji         /v     A     At       •        i*j*         terior  devise  of 

the  devise  m  question  is  to  take  enect,  the  implication  part  to  the  per. 

<■<■  .•  •  3    3     1       t       •  A  t     A    BOB  on  whose 

bas  been  sometimes  avoided,  by  having  recourse  to  what  death  devise  u 
may,  for  convenience  of  distinction,  be  called  the  distri-  ^^  ^^  ^^ 
butive  construction,  by  which  the  words  after  the  death 
are  applied  exclusively  to  the  lands  devised  expressly  for 
life ;  and  the  words  of  devise,  without  these  expressions 
of  postponement,  are  applied  to  the  rest  of  the  property, 
which,  therefore,  passes  immediately  to  the  devisees :  a 
construction  which,  doubtless,  was  adopted  in  the  first 
instance  on  account  of  the  improbability  that  a  testator 
should  intend  a  person,  to  whom  he  had  expressly  given 
part,  to  take  the  rest  by  implication.  But  the  rule  seems 
not  to  have  been  restricted  (as  this  reasoning  would  im- 
ply,) to  cases  in  which  the  devise  over  is  to  the  heir,  but 
has  obtained  where  such  devise  was  to  a  stranger,  and  in 
which,  as  the  estate  would,  if  the  devise  were  postponed, 
devolve  to  the  heir  in  the  meantime,  and  not  belong  to 
thie  devisee  for  life  by  implication,  there  would  seem  to 
be  no  reason  for  denying  to  the  words  of  postponement 
their  full  eflFect,  in  regard  to  all  the  subjects  of  devise. 

Thus,  in  the  case  of  Cook  v.  Gerrard{g)y  where  the  Case  of  cbo*T. 

Gerrard, 

testator.  Sir  R.  Kempe,  being  seised  of  demesne  lands  in 
fee,  and  also  of  the  reversion  of  other  lands  expectant  on 
the  death  of  A.,  directed  that  his  wife  should  have  the 


(/)  In  regard  to  the  personalty,  the  heir.  It  did  not  appear  that  the 

no  objection  seems  to  have  been  real  estate  was  wanted  for  the  pur* 

made  to  the  implication  ;  the  only  poses  of  the  business, 

resistance  to  the  construction  adopted  {ff)  1  Saund.  183. 
by  the  Court  having  proceeded  from 
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CHAP.  XVII.    demesne  lands  for  one  year  after  his  death ;  and  then. 
after  stating  that  he  was  desirous  to  continue  the  capital 
messuage  in  the  name  and  blood  of  the  Kempes,  he  <i^ 
vised  the  demesnes  and .  the  reversion  to  B.,  habendum 
immediately  from  the  expiration  of  one  year  next  after 
his  decease,  and  the  decease  of  A.,  for  the  life  of  B.,  he 
doing  no  waste.     The  testator  further  directed,  that  B. 
should,  after  the  death  of  A.,  pay  three  annuities  of  £20 
each  by  half-yearly  payments.    The  testator  died,  and  the 
year  expired.     It  was  contended,  that,  in  order  to  effect 
the  intention  of  the  testator,  the  words  must  be  taken  dis- 
tributively :   First,  because  if  the  lands  descended  to  the 
testator's  daughter  and  heir,  she  might  change  her  name 
by  marriage,  and  then  his  intention  that  the  demesne  lands 
should  remain  in  the  name  of  the  Kempes,  would  be  de- 
feated.    Secondly,  if  A.  died  within  the  year  after  the 
testator,  the  annuities  given  by  the  will  could  not  be  paid, 
unless  B.  took  the  land  immediately  after  the  death  of 
A.,  notwithstanding  the  year  was  not  expired  (A).    And, 
thirdly,  if  the  demesne  lands  should  descend  to  the  heir 
in  the  meantime,  until  the  death  of  A.,  then  he  migit 
commit  what  waste  he  pleased,  and  there  would  be  no 
means  to  prevent  it ;  which  would  be  directly  against  the 
true  meaning  of  the  testator.    The  Court  of  King's  Benei 
held,  that  the  words  of  the  will  should  be  taken  distribu- 
tively,  and  that  B.  had  good  title  to  the  demesne  lands 
after  the  expiration  of  the  year,  and  before  the  death  of  A- 
Ctatotsimpmm      So,  iu  the  casc  of  Stmpson  V.  Homsinf  {i\  where  a  tes- 
tator devised  to  his  wife  for  life  all  his  lands  in  J.>  ^^ 


{h)  This  argument  supposes,  that  723,    sUted   from  the   Rcg"^^ 

if  botii  were  postponed  for  the  life  book  ;  9  Bam.  &  C.  228.   ^  ^^ 

of  A.,   then  both  would  be  post-  Boon  v.  Comforth^  2  Ves.  sen-  ^^^^ 

poned  for  the  year.  wliere,  however,   the  coBsf"^^* 

{%)  1  Pre.  Ch.  439,  452  ;  2  Vem.  was  aided  by  the  context. 
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tifler  the  death  of  his  fvife^  he  devised  all  his  lands  in  J.,  chap,  xvn. 
4jmd  certain  other  landsy  mul  all  otJier  his  real  estate  what- 
^soever^  to  his  daagh'ter  B,  and  the  heirs  of  her  body,  with 
remainder  to  his  daughter  J.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail.  Lord  Chancellor  Coiaper 
lYas  of  opinion,  that  the  wife  took  nothing  by  implication, 
a.nd  that  she  was  entitled  to  a  life  estate  in  only  those 
lands  which  were  expressly  devised  to  her ;  and,  that  the 
rest  of  the  real  estate  was  intended  to  pass,  by  the  will, 
immediately  to  B. 

Again,  in  the  case  oi  Doe  d.  Annandaie  v.  Brazier  (/),  Cweof  z>oev. 

-  ,  Tfc       1  i»  Brazier, 

"where  the  testator  gave  to  B.  the  rents  of  a  messuage 
situate  in  A.,  for  his  life,  and  afler  the  decease  of  the  said 
B.y  he  gave  the  same  rents,  together  with  the  rents  of  all 
his  other  houses  and  lands  in  A.  aforesaid,  unto  certain 
persons  for  their  lives  and  the  life  of  the  survivor,  with 
remainder  oven  The  question  was,  whether  these  devi- 
sees were  entitled  to  the  oilier  lands  at  A.  immediately  on 
the  testator's  decease,  or  not  until  after  the  death  of  B. ; 
and  it  was  decided,  that  the  words  *^  from  and  after  the 
decease  of  the  said  B."  were  to  be  confined  to  the  lands 
devised  to  B.  for  his  life,  and  did  not  postpone  the  interest 
of  the  devisees  in  question  in  the  rest,  until  that  period. 

A  different  construction,  however,  prevailed  in  the  case  Case  of  A^pu 
of  AspinaU  v.  Petoin  (A:),  where  a  testator  devised  his  real 
estate  to  trustees,  in  trust,  to  pay  one  moiety  of  the  rents 


(i)  6  B.  &  Aid.  64. 

{k)  1  Sim.  &  S.  544.  It  was  in- 
geniously argued  in  this  case,  that 
as  J.  was  heir,  as  well  to  the  testator 
aa  to  W,f  in  the  erents  on  which 
the  estate  was  given  to  hiro,  namely, 
the  death  of  W.  without  issue,  it 
came  within  the  principle  of  the 
case  of  an  estate  given  to  the  heir 


after  the  death  of  the  widow ;  hut 
the  answer  to  this  reasoning  is,  that 
in  those  events  the  vacant  interest 
did  not  necessarify  devolve  upon  J., 
as  W.  in  his  lifetime  might  have  de- 
vised or  otherwise  aliened  it ;  and, 
consequently,  the  argument  found- 
ed on  the  absurdity  of  his  taking 
both  did  not  i4>ply« 
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to  his  wife  E.  for  life,  and  the  other  moiety  to  his  son 
W.,  (who  was  his  heir  at  law,)  and  after  the  death  <^hk 
said  wife,  upon  trust,  to  convey  the  said  hereditaments 
unto  W,  in  fee ;  but  if  he  died  without  issue  in  the  life- 
time of  the  wife,  then,  upon  trust,  afier  the  death  of  the 
wife,  to  convey  the  same  to  testator's  nephew  J-  in  fee. 
W.  died  without  issue  in  the  lifetime  of  the  wife;  and  the 
question  was,  whether  J*  was  entitled  immediately  to  the 
moiety  of  the  rents  not  expressly  devised  to  the  wife,  and, 
if  not,  whether  she  did  not  take  it  by  implication  (/). 
Sir  J.  Leach,  V.  C,  after  very  clearly  laying  down  the 
general  rule  as  before  stated,  considered  this  to  be  the 
common  case  of  a  devise  to  a  strainer  after  the  death  of 
A. ;  and  that,  accordingly,  no  estate  was  raised  in  E.  bj 
implication,  but  the  moiety  in  question  for  her  life  de- 
scended to  the  testator's  heir  at  law. 

It  is  remarkable  that  the  point  suggested  by  the  class 
of  cases  under  consideration,  was  not  presented  to  the 
view  of  the  Court  in  this  case,  namely,  that  the  words 
referring  to  the  death  of  the  wife  applied  exclusively  to 
the  moiety  before  devised  to  her,  and  did  not  prevent  ^* 
from  taking  the  other  moiety  immediately ;  but,  perhaps, 
the  frame  of  the  will  scarcely  admitted  of  such  a  con- 
struction. The  words  "  after  the  death  of  my  vrife,"  hid 
been  just  before  used  in  reference  to  both  moieties  in  the 
devise  to  the  son,  and  the  terms  of  the  eareeuiory  frr^ 
seemed  to  import  that  no  conveyance  was  to  be  made  to 
J.  until  the  death  of  the  wife. 
Distributive  This  dccisioH,  therefore,  appears  not  to  clash  or  inter- 

not^the  Veiicrai  ferc  with  the  preceding  cases,  which  might  seem  to  have 
"*^*"  established  the  distributive  construction  as  the  ordinary 


Remarks  on 
Aipinall  v. 
Petvin. 


(I)  No  arguments  appear  to  have      pothesis,  that  if  the  widow  did  not 
been  advanced  in  favour  of  the  hy-      take,  it  descended  to  the  heir. 
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rule ;  but  we  are  taught  not  so  to  consider  them  by  a    chap.  xvn. 
recent  decision,  in  which  all  the  cases  in  favour  of  this 
construction  were  treated  as  standing  on  special  grounds, 
and  as  constituting  an  exception  to  the  general  rule. 

The  case  here  alluded  to  is  King  v.  Inhabitants  of 
Hingstead  {m),  where  a  testator  devised  to  his  daughter 
Klizabeth,  the  widow  of  his  late  son  T.  M.,  part  of  a 
messuage,  to  hold  to  her  and  her  assigns  for  the  term  of 
her  natural  life,  if  she  should  so  long  continue  a  widow ; 
and  from  and  after  her  decease^  or  day  of  marriage^  he 
gave  the  same  and  other  real  property  therein  mentioned, 
unto  the  four  children  of  his  late  son  T.  M.  deceased, 
their  heirs  and  assigns  for  ever.  It  was  contended,  on 
the  authority  of  the  preceding  cases,  that  the  words  were 
to  be  construed  distributively,  and  consequently,  that  the 
children  took  an  immediate  estate  in  possession  in  the 
property  not  devised  to  the  wife;  but  the  Court,  after 
taking  an  elaborate  view  of  those  cases,  and  shewing  that 
in  each  of  them  the  intention  of  the  testator,  as  collected 
from  the  context  of  the  will,  required  such  a  construction, 
considered  that  they  did  not  apply  to  the  will  under  dis- 
cussion, where  the  words  must  be  construed  in  their  ordi- 
nary grammatical  sense.  It  was  held,  therefore,  that, 
nntil  the  death  or  marriage  of  the  son's  widow,  the  estate 
not  devised  to  her  descended  to  the  testator's  heir  at  law. 

It  will  be  perceived  that,  as  in  this  case  the  widow  Remariu  upon 
took  no  implied  estate,  (the  express  devise  on  her  decease  »/Md7*  "^' 
or  marriage  not  being  to  the  heir  of  the  testator,)  the 
construction  adopted  by  the  Court  did  not  involve  the 
difficulty  of  giving  by  implication  to  a  person,  in  the 
lands  not  expressly  devised  to  her,  an  estate  correspond- 
ing to  that  which  she  derived  in  the  lands  so  devised, 
in  opposition  to  the  maxim,  expressio  unius  est  exclusio 

(m)  9  Bam.  &  C.  218. 
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CHAF.  xvir.  alterius.  Had  it  been  attended  with  this  result,  the  con- 
elusion  of  the  Court  might  have  been  different.  Possibly 
the  distributiye  construction  will,  in  future,  be  (as  it 
ought  originallj  to  have  been)  restricted  to  such  cases ; 
but,  considering  how  extremely  slight  is  the  difference 
of  language  in  the  will  which  was  the  subject  of  adju- 
dication in  the  last  case,  {King  v.  Ringstead^)  and  in  some 
of  the  preceding  cases,  particularly  Simpson  v.  Homsfnf^ 
it  must  be  confessed  that  the  case  of  Kij^  v.  Ringstead 
does  not  place  the  doctrine  on  such  a  footing  as  to 
exclude  future  controversy. 
Effect  of  resi.  The  positiou  that  a  devise  to  the  heir  after  the  death 
cxci7ding"he"  of  A.  crcatcs  in  A.  an  implied  estate  for  life,  supposes 
arising  from  dc-  that  the  wiU  docs  not  contain  a  residuary  devise ;  for  a 
vise  o  ncir.  ^jj^use  of  this  uaturc  would,  by  disposing  of  such  interme- 
diate estate,  and  thereby  intercepting  the  descent  to  the 
heir,  clearly  exclude  all  ground  for  the  implication.  Thus, 
if  a  testator  devises  Whiteacre  to  his  heir  apparent  or 
heir  presumptive  after  the  death  of  his  wife,  and  in  the 
same  will  devises  the  residue  of  his  real  estate  to  A.,  (a 
stranger,)  since  the  estate  for  life,  not  included  in  the 
devise  to  the  heir,  would,  if  no  implied  gift  were  raised, 
pass  to  A.  as  real  estate  not  otherwise  disposed  of,  which 
might  possibly  be  intended,  the  residuary  devisee,  and  not 
the  wife,  would,  it  is  conceived,  take  the  estate  during 
her  life. 
Application  of        Auothcr  remark  is,  that  where  the  will  contains  a  resi- 

doctrine  to  re-  j      •  i»  •      i 

sidiiary  devises,  duary  dispositiou  of  real  estate,  a  devise  of  particular 

lands  to  the  residuary  devisee,  to  take  effect  in  possesr- 
sion  on  the  decease  of  another  person,  supplies  exactly 
the  same  argument  for  implying  an  estate  for  life  in  that 
person,  as  a  similar  devise,  in  the  cases  already  discussed, 
to  the  heir;  for  to  suppose  that  the  testator  intends 
lands,  which  he  has  specifically  devised  to  the  residuary 
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devisee  at  the  death  of  A.,  to  go  to  him  in  the  meantime  chap,  xvu. 
under  the  residuary  clause,  inTolyes  precisely  the  same 
absurdity  as  to  suppose  that  an  heir  is  intended  to  take 
immediately  what  is  expressly  given  to  him  at  a  future 
period ;  and,  therefore,  in  the  case  supposed,  A.  would, 
undoubtedly,  have  an  estate  for  life  by  implication. 

As  a  devise  to  a  stranger  after  the  death  of  A.  creates  As  to  dfTiae« 

^  ^  ^  ^  in  the  first  in- 

no  estate  in  A.  by  implication  in  the  meantime,  it  might  »t«ace  to  sar- 

•^  *  ^  vivors. 

seem  to  follow  that  a  devise  to  the  survivor  of  several 
persons  would  not  raise  an  estate  by  implication  in  the 
whole  during  their  joint  lives ;   but,  in  the  actual  state 
of  the  authorities,  it  would  be  hazardous  to  advance  any 
such  proposition,  seeing  that,  in  one  instance  at  least, 
a  different  construction  prevailed,  though  certainly  not 
without  some  aid  from  the  context.     A  testator  (?i)  de- 
vised lands  at  T.  to  trustees,  in  trust,  to  receive  the  rents 
and  profits  during  the  lives  of  his  four  daughters  and 
the  survivor  of  them ;  and  "  afterwards  to  pay  such  rents 
and  profits  to  and  among  such  survivor,  and  the  child 
or  children  of  such  my  daughters  who  shall  first  hap- 
pen to  die ;  and  from  and  immediately  after  the  decease 
of  my  said  four  daughters,  my  will  is,  that  they  do  sell 
the  premises,  and  pay  the  monies  arising  therefrom,  in 
four  equal  parts,"  to  the  children  of  his  daughters.     By 
a  subsequent  clause,  he  bequeathed  his  chattels  among 
his  children,  except  his  daughter  H.,  who  was  only  to 
receive  three  shillings  a  week  during  her  life,  or  **  until 
her  distributory  share  were  exhausted,"  out  of  his  estate 
at  T.,  for  her  separate  use.     The  Court  was  clearly  of 

(fi)  Saunders  v.  Lawe^  2  Sir  W.  a  direct  gift,  see  White  ▼.  Barber, 

Black.  1014.     For  other  caaes,  in  5  Burr.  2703 ;  Broume  t.  De  Laet, 

which  the  implication  arising  from  4  Bro.  C.  C.  627  ;  Crowder  v.  Clowes, 

the  whole  will  was  held  to  be  equi-  2  Yes.  jun.  449 ;     Wainewnght  v. 

Talent  to,  ax^d  to  supply  the  place  of,  Wainewright,  3  Ves.  558. 
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As  to  iniplica< 
tion  of  dtvise 
to  survivors. 


opinion  that  the  testator  never  intended  to  leave  all  his 
daughters  without  any  provision  until  three  of  them  were 
dead ;  and  with  reference  to  the  subsequent  clause,  which 
shewed  that  his  daughter  11.  was  in  his  opinion  entitled 
for  life,  they  held  all  the  daughters  to  take. 

Cases  the  converse  of  the  preceding  have  sometimes 
occurred,  namely,  where  the  income  is  expressly  disposed 
of  during  the  joint  lives  of  several  co-devisees  or  co-le- 
gatees only,  with  a  gift  over  on  the  decease  of  the  sur- 
vivor, thus  leaving  unprovided  for  the  destination  of  the 
intermediate  interest  accruing  in  the  interval  between 
the  determination  of  the  joint  lives  and  the  death  of  the 
survivor.  In  several  such  cases  (o),  the  interest  in  ques- 
tion has  been  held  to  belong  to  the  survivors,  either  under 
an  implied  gift  to  them,  or  in  virtue  of  the  right  of  survi- 
vorship incident  to  a  joint  tenancy  ;  and  the  latter  seems 
to  have  been  the  chosen  ground  of  determination,  though 
this  result  was  only  attainable  by  the  rejection  of  words 
which,  unless  controlled  by  the  context,  would  have  had 
the  effect  of  making  the  co-devisees  or  co-legatees  tenants 
in  common. 

In  the  case  of  Towrdey  v.  Bolton  (/?),  the  bequest  was 
in  these  words:  "I  give  to  my  sister  M.  T.  and  her 
husband  G.  S,  T.  £50  per  annum  Long  Annuities /w 
their  joint  livesy  and  q/ier  t/ieir  decease^  to  go  to  my  own 
nephew  C.  P."  Sir  J.  Leach,  M.  R.,  held,  that  the  gift 
over,  being  after  the  decease  of  the  husband  and  wife,  it 
was  plain  that  the  testator  intended  that  the  surviTor 
should  be  entitled. 

Here,  too,  it  is  doubtful  whether  the  survivor  became 
entitled  by  the  eflFect  of  the  implication  of  a  gift  in  re- 


(o)  Tuckerman  v.  Jejffbries,  3  Bac. 
Abr.  C81,  GwUlim's  ed.  81 ;  Arm- 
strong  v.  Eldridge,  3  Bro.  C.  C.  216  ; 


Pearce  y,Edmeades,  3  You.  &  CoIL 
246,  all  stated  post. 
(P)  1  My.  &  K.  148. 
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Tnainder  for  life,  expectant  on  the  determination  of  the  chap,  xvn. 
joint  lives,  or  as  surviving  joint  tenant  for  life,  the  words 
**for  their  joint  lives"  (which,  otherwise,  would  have  de- 
termined the  interest  of  both  on  the  death  of  either) 
being  rejected.  The  latter  appears  to  have  been  the 
ground  taken  in  the  arguments  at  the  bar. 

In  the  case  of  J(mes  v.  Randall  (q\  a  testator  be-  Annuity  to  se- 
queathed  an  annuity,  upon  trust,  for  A.  for  life,  and  after  of  them  a»d 
her  death  to  pay  and  divide  the  same  amongst  the  chil- 
dren of  A.  who  should  happen  to  survive  her,  in  equal 
shares  if  more  than  one  child,  and  if  but  one  child,  then 
to  such  only  child ;  such  annuity  to  be  paid  during  the 
lives  of  such  children,  and  the  life  of  the  survivor  of  them. 
It  was  contended  that  the  survivors  were  entitled  by  im- 
plication ;  but  Sir  T.  Plumer^  M.  R.,  held,  that  the  argu- 
ment, that  because  the  annuity  was  for  the  life  of  the 
survivors,  therefore  the  survivors  were  to  take,  amounted 
only  to  conjecture.  The  children  took  as  tenants  in 
common  an  annuity  for  their  lives,  and  for  the  life  of  the 
survivor. 

The  general  principles  before  stated,  as  governing  the  Doctrine  of  im- 
doctrine  of  implication,  in  regard  to  real  estate,  it  is  con-  gard  to  personal 

estate* 

ceived,  are  applicable  to  bequests  of  personal  estate,  in- 
cluding terms  for  years ;  although  certainly  the  reason  on 
which  the  doctrine  is  professedly  founded,  namely,  that 
the  heir  is  not  to  be  disinherited  by  any  implication  other 
than  a  necessary  one,  applies  exclusively  to  real  estate. 

In  an  early  case  (r),  it  was  held  by  three  justices,  that 
if  a  man  gave  a  term  to  his  son,  after  the  death  of  the 

{q)  1  Jac.  &  Walk.  100.  where,  however,  the  point  did  not 

(r)  Hortwi  v.  Norton,  Cro.  Jac.  arise,  as  the  wife,  at  whose  death 

74 ;  8*  C,  nom.  Burton  v.  Hortony  8  the  property  was  devised,  was  ap- 

Yin.  Ahr.  Copyh.  214,  pi.  3.    See  pointed  executrix,  and  hecame  en- 

also  Rahman  v.  €Md^  Moore,  635,  titled  qudcwique  vid. 
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Obserrations 
upon  Doe  ▼. 
Summerset, 


wife  of  the  testator,  this  shall  not  raise  any  estate  in  the 
wife,  because  it  does  not  appear  that  his  intent  was  so,  in- 
asmuch as  the  son  ought  not  to  have  it  by  the  law  bj  the 
death  of  the  testator  without  any  devise,  but  the  executor. 

But  in  Doe  d.  Bendali  v.  Summerset  {s\  where  A.,  pos- 
sessed of  a  term  of  ninety-nine  }^ears,  determinable  on 
the  lives  of  his  daughter  B.,  and  J.  S.,  bequeathed  the 
premises  to  his  daughter  M.  after  the  death  of  hid 
daughter  B.,  during  the  life  of  J.  S.;  Mr.  Justice  Wilier 
and  Mr.  Justice  Blackstone  held  that  B.  took  an  estate 
for  life  bj  implication.  A  strong  probable  implication 
was,  they  said,  sufficient :  it  need  not  be  a  necessary  im- 
plication. Mr.  Justice  Willes^  it  is  said,  spoke  slightingly 
of  the  case  in  Moore;  and  Mr.  Justice  Blackstone  still 
more  slightingly  of  the  case  in  Croke  James^  which  he 
observed  was  not  determined,  but  was  only  upon  a  col- 
lateral point. 

If  the  case  of  Doe  v.  Summerset  is  to  be  considered  aa 
identified  with  a  proposition,  that  the  bequest  of  a  tenn 
of  years  to  B.  after  the  death  of  A.,  gives  a  life  interest 
to  A.  by  implication,  it  is  as  difficult  to  reconcile  it  with 
the  case  of  Horton  v.  Horton^  as  with  sound  principle. 
The  case  is  not  implicitly  to  be  relied  upon ;  unless  it 
can  be  referred  to  the  special  circumstance  that  the  be- 
quest over  was  to  one  of  the  testator's  daughters,  who 
would  have  been  entitled  to  a  share  of  the  undisposed- 
of  interest,  as  one  of  his  next  of  kin ;  and,  consequentir, 
the  case  can  be  considered  as  falling  within  the  prin- 
ciple of  the  doctrine  advanced  in  HtUton  v.  Simpson^  and 
Willis  V.  LtJLcas^  that  a  devise  to  one  of  several  coheir- 
esses, after  the  death  of  A.,  raises  in  A.  an  estate  for 
life  by  implication  (<).      It   is  true  that  in  Hortm  v- 


{$)  5  Burr.  2606. 


{t)  But  as  to  wMch,  see  ante,  467. 
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Uorton  the  bequest  over  was  to  the  testator's  son,  and    chaf.  xvn. 
"who  therefore  stood  in  the  same  relation  of  next  of  kin ; 
bnt  in  that  case  there  was  an  appointment  of  an  execa- 
tor,  which,  in  the  then  state  of  the  law,  was  a  dispo- 
sition of  all  the  personal  estate,  and  might  therefore 
be  considered  to  exclude  the  principle.     The  argument 
Tvould  certainly  be  much  stronger  if  the  legatee  of  the 
future  interest  were  the  sole  person  entitled,  in  the  cha- 
racter of  next  of  kin,  residuary  legatee,  or  executor,  to 
the  intermediate  interest,  being  specifically  undisposed  of. 
The  analogy  to  a  devise  of  real  estate  to  the  heir,  after 
the  death  of  A.,  would  then  be  more  striking. 

It  must  be  confessed,  however,  that,  in  some  cases  of  Tendency  to 

imply  life  lote- 

a  more  recent  date,   a  similar  inclination  is  manifest  re^t  in  persooAi 

bequests. 

towards  construing  generally  a  bequest  of  personalty  at 
the  death  of  A.,  to  give  to  A.  a  prior  life  interest  by  im- 
plication; and  this  construction  prevailed  in  one  instance 
where  there  was  an  express  gift  to  the  same  legatee  de- 
terminable during  her  life.     Thus,  in  Bird  v.  Hunsdon  («), 
"where  a  testator  directed,  after  payment  of  debts  and 
legacies,  the  residue  of  his  money  to  be  put  into  govern- 
ment security,  and  the  interest  to  be  paid  to  bring  up  and 
educate  M.,  adding,  "  the  said  M.  to  have  the  interest  so 
long  as  she  continues  single  and  no  child ;  and  when  it 
shall  please  God  to  call  her,  that  money  shall  come  to 
my  brother's  and  sister's  children,  all  share  alike."     M. 
married  and  had  a  child ;  nevertheless  she  was  held  to  be 
entitled  to  the  income  during  the  remainder  of  her  life. 
Sir  T.  Plumer,  M.  R.,  observed,  that  the  testator  contem- 
plated three  periods :    "  First,  he  gives  the  interest  for 
maintenance,  that  is,  during  minority;    and,  s^in,  for 
maintenance  after  minority,  while  she  lives  single  and  has 

(tt)  2  Swans.  342.    See  also  BlachweU  r.  Bull,  1  Kee.  176,  anU,  468. 
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CHAP.  XVII.  no  child.  To  the  third  period,  the  interval  between  her 
marriage  and  her  death,  there  are  no  words  expressly  ap- 
plicable ;  but  the  interest  being  first  given  to  a  favoured 
object,  and  the  capital  not  given  over  till  the  death  of 
that  person,  the  Court  is  driven  to  the  necessity  of  sav- 
ing, either  that  there  is  intestacy  during  the  remainder  of 
her  life,  or  that  she  is  to  take  during  her  whole  life. 
The  latter  seems  the  more  reasonable  alternative.'* 


impiicaiion  III.    Hithcrto  the  doctrine  of  implication  has  been 

^ToT'Sinxh  viewed  chiefly  in  its  application  to  the  simple  ease  of 
gome  ccmtinl'  devise  Or  bcqucst  on  the  decease  of  some  person  or  per- 
^^^^'  sons ;  but  it  is  obvious  that  the  principle  may  come  under 

consideration  in  a  somewhat  more  complex  form,  as  where 
the  event,  upon  which  the  express  devise  is  take  effect,  is 
the  death  of  a  person,  combined  with  some  other  contin- 
gency. For  instance,  in  the  case  of  a  devise  to  B.,  in  the 
event  of  A.  dying  under  age;  in  which  case,  as  there  is  no 
devise  to  A.  in  the  alternative  event  of  his  attaining  his 
majority,  the  question  arises,  whether  he  can  take  the 
fee  (v)  by  implication  in  such  event.  If  B.  were  the  tes- 
tator's heir  apparent  or  presumptive,  there  would  be  no 
difficulty  in  arriving  at  the  affirmative  conclusion;  the 
case  then  being  evidently  analogous  to  that  of  a  devise 
to  the  heir,  to  take  effect  in  possession  on  A.'s  decease, 
which,  we  have  seen,  raises  an  estate  for  life  in  A.  By 
parity  of  reason,  it  would  seem  that  a  devise  to  a  stranger, 
in  the  event  of  A.  dying  under  age,  supplies  no  more  valid 
ground  for  holding  A.  to  take  an  estate  in  fee  by  implica- 
tion, than  is  afforded  for  the  implication  of  an  estate  for 

(«)  Why,  it  may  be  asked,  a  fee?     ^ers,  2  Saund.  388,  and  other  cases 
On  this  point  vide  Purefliy  v.  E(h      discussed  post. 
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life  to  a  person  on  whose  decease  the  lands  are  devised  chap,  xru. 
to  a  stranger:  for  a  testator  may  intend  the  fee  to  descend 
to  the  heir  on  the  alternative  contingency  of  A.  attaining 
his  majority.  And,  perhaps,  the  authorities,  rightly  consi- 
dered, do  not  militate  against  this  hypothesis ;  for  though 
an  estate  in  fee  was  held,  in  one  instance,  to  arise  by  im- 
plication under  such  a  devise,  to  a  person  who  was  not 
the  testator's  heir,  yet  the  construction  was  founded  on 
reasoning  partly  derived  from  the  context. 

Thus,  in  Goodright  d.  Hoskins  v.  Hoskins  (w\  a  testator  Gift  implied 
bequeathed  unto  his  son  Richard  certain  leasehold  pre-  over  if  the  ob- 
mises  called  S.,  to  hold  the  same  unto  his  said  son  Richard  twenty-one. 
until  his  (R.'s)  son  Thomas  should  attain  the  age  of 
twenty-one  years,  and  no  longer ;  but  in  case  his  said  son 
Thomas  should  die  in  his  minority,  then  the  testator  gave 
the  said  leasehold  premises  unto  John  and  Richard,  sons 
of  the  said  Richard,  or  either  of  them,  attaining  the  age 
of  twenty-one  years  as  aforesaid ;  and  he  desired  that  his 
premises  at  S.  might  be  quitted  and  delivered  up  as  afore- 
said by  his  said  son  Richard ;  and  the  testator,  in  a  certain 
event,  revoked,  but  otherwise  confirmed,  the  said  bequest 
of  S.,  and  the  other  legacies  given  to  his  son  Richard's 
family.  Thomas  attained  twenty-one,  and  was  held  to 
be  entitled :  Lord  EUeriboraugh  relying  much  upon  the  di- 
rection that  the  premises  should  be  quitted  and  delivered 
up  as  aforesaid  by  the  testator's  son  Richard,  that  is,  when 
Richard's  son  Thomas  came  of  age,  to  Thomas ;  "  for  to 
whom  else"  (said  his  Lordship)  "  could  Richard  deliver 
up  the  possession  in  that  event  ? " 

But  might  not  these  words  (which  merely  imported  by  Remark  upon 
whom  the  premises  were  to  be  delivered  up,)  have  been  Hotkins, 
satisfied  by  their  delivery  up  to  any  person  entitled  under 

(w)  9  East  ,S06. 
VOL.  I.  II 
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Case  of  DavU 
▼.  DavU. 


(WAP.  Tint,  or  dehors  the  will  ?  Unless  Thomas  were  to  become  enti- 
tled at  twenty-one,  the  limitation  over,  in  case  he  died 
under  that  age,  was  certainly  yery  absurd,  and  the  cage 
may  be  considered  as  somewhat  analogous  in  principle  t<i 
those  in  which  a  devise  has  been  enlarged  to  a  fee  bj 
such  a  devise  over  (ai). 

This  case  was  much  relied  on  in  the  recent  ease  of 
Davi^  V.  Davis {i/\  in  support  of  the  argument  for  raisiiig 
an  implied  gift  to  the  testator's  daughter,  firom  the  fol- 
lowing words :  "  It  is  my  vnsh  that  my  brother  S.  be  mj 
executor,  to  arrange,  dispose  of,  and  settle  all  my  affiuis; 
and  I  appoint  him  guardian  to  my  daughter."  Sir/ 
Leachi  M.  R.,  decided  in  favour  of  th«  implication.  He 
said,  that  it  was  plain  it  was  not  the  intention  of  the 
testator  that  his  brother  should  take  a  beneficial  intere^, 
but  that  he  should  only  arrange  and  settle  his  a&iR; 
and,  from  his  appointment  as  guardian  to  the  daughter,  it 
was  to  be  implied  that  the  arrangement  and  settlement 
was  to  be  for  her  benefit ;  but  Lord  Broughamy  on  appeal 
reversed  this  decree,  his  Lordship  conceiving  that  there 
was  nothing  in  the  language  or  provisions  of  the  will  6tuD 
which  a  bequest  to  the  daughter  could  be  safely  and  rea- 
sonably implied.  He  observed,  that  the  cases  of  Neukd 
V.  Shephard  {z)  and  Goodright  v.  Haskins,  (the  former  of 
which  had  been  often  questioned,  and  the  latter  had  been 
rested  by  Lord  EUenborough  on  special  grounds,)  fell  f^ 
short  of  this. 


{x)  Vide  post. 

( jf)  1  Ruas.  &  My.  210. 

\z)  2  P.  W.  194.  In  this  case, 
(which  is  often  cited,)  a  testator  gave 
the  residue  of  his  real  and  personal 
estate  to  trustees,  upon  trast,  to  ap- 
ply the  income  for  the  maintenance 


of  his  grandchildren  during  nuDori- 
ty,  but  went  no  further.  Lordife" 
clesfieid--*'  The  intention  is  in«* 
plain,  that  the  grandchildren  shoul*! 
have  the  surplus,  both  of  the  «* 
and  personal  Testate,  after  their  sge 
of  twenty-one." 
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IV.  Where  a  testator  gives  several  distinct  subjects  of  chap,  xviu 
disposition  to  trustees,  and  then  proceeds  to  dispose  of  the  No  implication 
equitable  or  beneficial  interest  in  terms  applicable  to  one  i«  to  be  co-ez. 

,  .  .        ,.        .         tensive  with  fc- 

of  those  subjects  only,  there  is  no  necessary  implication  gai  disponUon. 
that  he  intended  the  legal  and  equitable  disposition  to  be 
co-extensive,  though  it  may  be  highly  probable  that  he 
did  so,  and  more  especially  when  the  omitted  subject  is 
conveni^it  (though  not  essential)  to  the  enjoyment  of  the 
other. 

As  in  the  case  of  SttMs  v.  Sargon  (a),  where  a  testatrix 
devised  to  trustees  and  their  heirs,  her  copyhold  dwell- 
ing-house, (wherein  she  principally  resided,)  garden,  and 
ground,  together  with  the  furniture  and  effects  therein^  and 
the  coach-house  and  stable  thereto  belonging,  and  also 
the  ten  cottages,  and  two  new  cottages  built  by  her,  with 
their  appurtenances  at  L.,  upon  trust,  that  the  trustees 
and  the  survivors,  &c.,  and  the  heirs  or  assigns  of  the 
survivor,  should  pay  the  rents  of  the  said  hereditaments  to 
her  niece  S.  S.,  the  wife  of  G.  S.,  or  permit  and  suffer 
her  to  use  and  occupy  the  said  hereditaments  during  her 
life,  to  the  intent  that  the  same  hereditaments,  and  the 
rents,  issues^  and  profits  thereof,  might  be  for  her  separate 
use;   and  after  her  decease  to  G.  S.  for  his  life;    and 
after  his  decease,  upon  trust,  that  the  trustees  and  the 
survivors  and  survivor  of  them,  and  the  heirs  or  assigns 
of  such  survivor,  should  be  possessed  of  and  interested  in 
the  said  hereditaments,  in  trust  for  such  of  the  testatrix's 
nephews  and  nieces,  or  grand-nephews  and  grand-nieces, 
as  S.  S.  should  appoint ;  and,  in  default  of  appointment, 
upon  trust,  that  the  said  trustees  and  the  survivors  and 
survivor  of  them,  or  the  heirs  or  assigns  of  such  survivor, 
did  and  should  sell  and  dispose  of  the  said  hereditaments 

(a)  2  Kee.  265  ;  ^.  C.  3  Myl.  &  C.  507.    Compare  thia  case  with  Ae- 
hm  V.  Phippi,  9  Bligh,  N.  S.  431. 

Ii2 
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CHAP.  XVII.  and  premises  (i).  And  the  testatrix  directed  that  the  pro- 
duce of  such  sale  should  constitute  part  of  her  residuary 
personal  estate.  The  will  contained  a  general  residuary 
clause  (c).  Lord  Langdale^  M.  R,,  held,  that  the  fumiture 
and  eflfects  did  not  pass  to  S.  S.,  hut  belonged  to  the  re- 
siduary legatees,  the  testatrix  having,  in  the  statement  of 
the  trusts,  employed  words  only  applicable  to  the  real 
estate  ;  and  Lord  Cottenham,  on  appeal,  was  of  the  same 
opinion,  his  Lordship  observing,  that  it  was  probable  the 
testatrix  intended  that  the  furniture  and  eflFects  should 
accompany  the  copyholds,  but  she  had  omitted  to  declare 
such  to  be  her  intention. 
Omission  to  So,  iu  the  casc  oi  Jackson  v.  Noble  {d),  where  a  testator 

taSrinterMr'  gavc  Certain  freehold,  copyhold^  and  leasehold  estates  (par- 
rmpHcation.^      ticularly  describing  them)  and  £1000  Three  per  Cent. 

stock,  to  trustees,  their  heirs,  executors,  administrators, 
and  assigns,  to  hold  the  last-mentioned  freehold  and  Iea-^> 
hold  estates,  and  stock,  unto  the  trustees,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  in  trust  for  his  daugh- 
ter A.  for  life,  for  her  separate  use;  and  after  her  decease, 
upon  trust,  to  convey  and  assign  the  several  last-mentioned 
freehold  and  leasehold  estates  and  £1000  stock  unto  the 
heirs,  executors,  administrators,  and  assigns  of  A.  And 
the  testator  empowered  his  daughter  to  grant  leases  of 
the  freehold  and  leasehold  estates  so  given  to  her.  Lord 
Langdde,  M.  R.,  held,  that  as  the  testator  had  omitt^i 
all  mention  of  the  copyhold  estates  after  the  devise  to 
the  trustees,  he  could  not  consider  them  as  comprised  in 
the  trust. 

(ft)    The  addition  of   the  word  were  to  form  part  of  the  readuAir 

**  premises,"  in  this  instance,  afford-  personal  estate,  the  point  was  imm*- 

ed  ground  for   extending  the  ulti-  terial. 

mate  trust,  unless  restricted  by  the  (c)  This  fact  is  to  be  ass\iiD«4 

preceding  trusts,  to  the  furniture  ;  hut  is  not  stated  in  the  report, 

but  as  the  proceeds  under  this  trust  (<^)  2  Kee.  590. 
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V.  Implied  gifts  may  be  and  often  are  created  by    chap,  xyh. 
powers  of  selection  or  distribation  in  favour  of  a  defined  Gifts  implied 

from  powers  of 

class  of  objects  ;  for,  where  property  is  given  to  a  person  selection  and 

distribution* 

for  life,  and  after  his  or  her  decease  to  such  children, 
relations,  or  other  defined  objects  as  he  or  she  shall  ap- 
point, or  among  them  in  such  shares  as  the  donee  shall 
appoint,  and  there  is  no  express  gift  over  to  these  objects 
in  default  of  appointment,  such  a  gift  will  be  implied ; 
the  presumption  being,  that  the  testator  could  not  have 
intended  the  objects  of  the  power  to  be  disappointed  of 
his  bounty,  by  the  neglect  of  the  donee  to  exercise  such 
power  in  their  favour. 

A  leading  authority  for  this  constniction  is  the  case  of 
Brown  v.  Biggs  {e\  where  the  bequest  was,  "to  such  chil- 
dren of  my  nephew  S.,  as  my  nephew  I-  shall  think  most 
deserving,  and  that  will  make  the  best  use  of  it,  or  (or 
was  construed  and,)  to  the  children  of  my  nephew  W.,  if 
any  such  there  are,  or  shall  be."  I-  died  in  the  lifetime  of 
the  testator.  Sir  R.  P.  Arden,  M.  R.,  and  subsequently 
Lord  Eldony  after  great  consideration,  held  the  children 
to  be  entitled  under  the  implied  trust. 

And  the  implication,  it  seems,  is  not  repelled  by  the  implied  gift  in. 

one,  not  pre- 

circumstance  that  the  testator  has  expressly  given  the  eluded  by  cx- 

.      press  gift  in 

property,  to  the  persons  who  are  objects  of  the  power,  in  another,  event, 
the  event  of  the  donee  dying  before  him  (/) ;  which  event, 
it  is  to  be  observed,  would  have  prevented  the  power  from 
arising ;  so  that  the  express  gift  and  the  implied  one  are 
alternative  and  not  inconsistent. 

An  express  gift  over  in   default   of  appointment,  in  implication 
favour  of  either  the  objects  of  the  power  or  any  other  c:l[J^reM  gift^ 


in  same  event. 


(«)   4  Ve8.  708 ;    6  Ves.  495  ;   8  Mer.  437  ;    WaUh  v.  WalUngery  2 

Ves.  661,  S.  C,    See  also  Harding  Russ.  &  My.  78. 

V.  Glyny  1  Atk.  469 ;  Cruwya  v.  CoU  (/)  Kennedy  v,  KingsUm^  2  Jac. 

man,  9  Ves.  319  ;  Forbes  v.  Bally  3  &  Walk.  431. 
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CHAT.  xTii.  person,  of  course  precludes  all  implication;  and  there  is,  it 
seems,  no  necessary  inference  that  the  testator  intends  that 
a  qualification,  applied  by  him  exclnsivelj  to  the  objects 
of  the  power,  should  be  extended  to  the  objects  of  the  gift 
expressly  limited  in  default  of  appointment  to  a  class  of 
objects  identical  in  other  respects  with  that  of  the  power. 
Thus,  where  {g)  the  devise  was  to  A.  for  life,  with  re- 
mainder to  the  child  or  children  of  A.  him  surticing,  wbo 
should  be  educated  as  a  member  of  the  Church  of 
England  and  be  a  frequenter  thereof,  and,  in  default  d 
such  appointment,  to  the  first  son  of  A.  who  should  be 
educated  as  aforesaid  and  be  a  constant  frequenter  of 
the  said  church,  and  the  heirs  of  the  body  of  such  gon 
with  dirers  remainders  over :  it  was  contended  that  a& 
the  power  of  appointment  was  restricted  to  "  surviying" 
children,  the  gift  oyer  was  to  be  construed  with  a  like 
limitation ;  but  Sir  J.  Leachy  M.  R.,  held,  that  such  a 
construction  would  be  contrary  to  the  force  of  the  expres- 
sions used,  and  was  not  warranted  by  necessary  or  rational 
inference. 
Identity  of  ob-        A  gift  arising  by  implicatwHy  from  a  power  of  selection 

jects  of  power  i«  i 

andimpUedgift.  or  distribution,  howcver,  applies  to  the  persons  who  are 

objects  of  the  power,  and  to  them  only;  and  consequentk. 
if  the  appointment  is  to  be  testamentary,  the  gift  takes 
effect  in  favour  of  the  objects  living  at  the  decease  of  the 
donee,  to  the  exclusion  of  any  who  may  have  died  in  his 
lifetime,  and  who  of  course  could  not  have  been  made 
objects  of  an  appointment  by  will  (h). 

And  it  should  seem,  that  a  gift  arising  by  implication 
from  a  power  of  selection  or  distribution,  in  favour  of 
relations,  will  apply  exclusively  to  the  relations  living  at 


(g)  Smith  T.  Death,  6  Madd.  871.      &  My.  78.    See  also  Kinrnedf  r* 
(A)   TVabh  v.  Wallinger,  2  Russ.      Kingston,  2  Jac.  &  Walk.  431. 
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the  death  of  the  donee,  even  though  the  power  is  not  in    chaf.  xtu. 
terms  confined  to  an  appointment  bj  will  (i). 

If  the  subject  of  the  implied  gift  resulting  from  such  a 
power  be  real  estate  of  inheritance,  it  may  be  a  question, 
(supposing  the  will  to  be  regulated  by  the  old  law,) 
iT^hether  the  implication  confers  an  estate  for  life  or  in 
fee.  There  would  be  strong  ground  for  the  latt^  con- 
struction, if  the  power  authorized  the  limitation  of  estates 
in  fee.  The  point  was  glanced  at,  but  did  not  call  for 
decision,  in  the  case  of  Casterton  y.  Sutherland  {j). 

Although  a  pow^  of  selection  or  distribution  is  usually  lift  utenit  not 
preceded  by  the  reservation  of  a  life  interest  to  the  do-  m«rofd^- 
nee,  yet  such  a  gift,  where  omitted^  will  noi  be  implied.    '^  °^' 
Thus,  it  was  lately  decided,  that  where  a  testatrix,  after 
bequeathing  her  property  to  her  mother,  requested  her  to 
leave  £500  to  each  of  her  (the  testatrix's)  sister  A.'s 
children,  (and  some  legacies  to  other  persons,)  and  the 
remainder  to  her  sister  B.,  '^  to  dispose  of  among  her 
children  aa  she  may  think  proper,"  B.  herself  took  no 
interest  (A:). 


y  I.  It  remains  to  consider  the  implication  of  estates  tail,  impikation  of 
According  to  the  doctrine  which  has  been  the  subject  of 
discussion  in  the  second  section,  it  is  not  to  be  doubted, 
that  if  lands  were  devised  to  the  testator's  heir  apparent  or 
heir  presumptive  in  fee  in  case  A.  should  die  without  issue, 
(which,  if  the  will  were  made  before  1838,  would  import 
a  general  failure  of  issue  (/),)  this  would  make  A.  tenant 

(»)  AUom^'General  v.  Doyley,  4  book,  2  Sugd.  Pow.  6th  ed.  p.  271, 

Yin.  Abr.  Copyh.  485 ;  Harding  y,  and  App.  80,  is  an  authority  on  the 

Glyriy  1  Atk.  469 ;  S*  C.  cited  5  Yes.  same  side. 

501.  The  case  of  Pope  v.  Whitcomb,  (j)  9  Yes.  445. 

as  reported  3  Mer.  689,  is  contra,  in  (k)  BlakeH^Y,Bi4ike9i^fQSim.62. 

xegaid  to  a  power  of  distribution ;  (I)  The  implication  doctrine  di»< 

but^as  corrected  from  the  Registrar's  cussed  in  the  te^t  assumes  that  the 
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CHAP.  XVII.    in  tail,  with  reversion  in  fee  to  the  testator's  heir — the 

>— ^^     — ^— — »^. 

event  described  being  precisely  that  which  would  involve 

the  extinction  of  an  estate  tail ;  and  it  being  impossible 

to  suppose  that  the  testator  could  intend  to  make  a 

devise  to  take  eflTect  at  a  future   period,  to   the  very 

person  who  would  in  the  absence  of  disposition  take  the 

property  by  act  of  law,  without  intending  that  it  should 

in  the  meantime  devolve  to  some  other  person.     The 

reports,  however,  do  not  present  exactly  such  a  case. 

Whether  an  ex-       It  has  been  long  settled,  however,  that  a  devise,  in 

Fife'can  be  en-    a  wiU  which  is  regulated  by  the  old  law,  to  a  person 

tetrtaii^b^iSl  indefinitely,  or  to  a  person  and  his  heirs,  with  a  limitar- 

phcation.         ^j^^  ^^^^  j^^  ^^^^  ^^  jj^  without  issuc,  coufcrs  an  estate 

tail,  on  the  ground  that  the  testator  has,  by  postponing 
the  ulterior  devise  until  the  failure  of  the  issue  of  the 
prior  devisee,  afforded  an  irresistible  inference  that  he 
intended  that  the  estate  to  be  taken  by  the  prior  devisee 
under  the  indefinite  devise,  should  be  of  such  a  measure 
and  duration  as  to  fill  up  the  chasm  in  the  disposition, 
and  prevent  the  failure  of  the  ulterior  devise,  which,  as 
an  executory  devise  to  take  effect  on  a  general  failure  of 
issue,  would,  of  course,  be  void  for  remoteness.  Ac- 
cording to  some  early  cases,  however,  an  express  estate 
for  life  cannot  be  so  enlarged  into  an  estate  tail  by 
implication,  on  the  ground  that  implication  can  only 
be  admitted  in  the  absence  o^  and  never  in  contradic- 
tion to,  an  express  limitation.  But  in  the  case  of  Bam- 
field  V.  Popham  (m),  (which  is  the  authority  usually  ad- 
duced for  this  doctrine,)  the  conclusion  at  which  the 


words  referring  to  **  deatli  withont  intricacy,  from  the  accumulation  of 

issue"  import  an  indefinite  failure  auth6rities,)  we  shaU  have  to  con- 

of  issue.    What  force  of  context  is  sider  in  a  future  chapter, 

requisite  to  explain  them  to  be  used  (m)  1  P.  W.  54 ;  S.C,  Salk.  296 ; 

in  any  other  than  this  their  ordinary  2  Yem.  427,  449*    See  1  Yes.  sen. 

sense,  (which  is  a  subject  of  much  26. 


ESTATES  ARISING   BY   IMPLICATION.  489 

Court  arrived  may  be  sustained  upon  other  grounds ;  if    chap,  xtu. 
not,  it  has  been  overruled  by  numerous  decisions  («),  in 
"which  an  estate  tail  has  been  raised  in  the  first  taker, 
by  implication  from  words  devising  the  property  over  in 
case  he  die  without  issue,  although  the  prior  devise  was 
expressly  for  life ;   the  intention  of  the  testator  being 
manifest,  that  the  estate  should  not  go  over  to  the  next 
devisee  until  the  whole  line  of  issue  was  extinct.     And  it 
is  observable  that  this  construction  prevailed  in  a  recent 
case,  where  the  words  in  question  were  accompanied  by 
expressions  which  might,  if  the  Court  had  been  parti- 
cularly anxious  to  escape  from  the  rule,  have  afforded  a 
plausible  ground  of  dereliction.     The  case  here  referred  Exprew  estate 

^     .  Y  for  life  enlarged 

to  IS  Mackell  v.  Weeding  {o\  where  the  testator  gave  real  to  an  estate 
and  personal  estate  to  his  wife  for  life,  and  after  her 
decease  to  his  son  S^for  his  life;  but  if  his  son  should  die 
without  issu€y  not  leaving  any  children^  then  his  estates  to 
he  sold,  and  the  money  divided  among  his  other  children. 
It  was  contended,  that  the  words  "  not  leaving  any  chil- 
dren" were  explanatory  of  the  preceding  words,  "  die  with- 
out issue,"  and,  consequently,  that  they  did  not  make  J. 
tenant  in  tail;  but  SirZ.  Shadwell^  V.  C,  considered  that 
the  words  in  question  were  included  in  the  previous  words; 
a  dying  without  leaving  a  child  being  one  mode  of  dying 
without  issue ;  and  he  observed,  that  it  was  perfectly  ma- 
nifest that  the  testator  did  not  intend  the  estate  to  go  over 
so  long  as  any  issue  of  the  first  taker  were  in  existence. 
"  And  I  consider  it,"  said  his  Honor,  "  to  be  a  settled 
point,  that,  whether  an  estate  be  given  in  fee  or  for  life^  or 
generally,  without  any  particular  limit  as  to  its  duration, 
if  it  be  followed  by  a  devise  over  in  case  of  the  devisee 
dying  without  issue,  the  devisee  will  take  an  estate  tail." 

(n)  Lanffley  v.  Baldwin^  1  P.  W.      Bro.  P.  C.  75  ;  Doe  d.  Bean  v.  Hal- 
759 ;  Stanley  v.  Lennard,  1  Eden,      i^,  8  Durn.  8c  East,  5. 
87 ;  AUam^-General  v.  Sutt<mj  3         (o)  8  Sim.  4. 
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Estate  tajl  not 
implied  from 
words  referring 
to  issue  at  the 
death. 


Dense  to  A.' 
and  his  heirs, 
and  if  he  die 
without  issue, 
OYer. 


It  is  to  be  observed,  that  where  the  derise  oyer  is  to 
take  eflTect  on  the  event  of  the  prior  devisee  dying  with- 
out issue  Uving  at  the  death,  it  has  no  effect  in  edaigin^ 
a  prior  estate  for  life  to  an  estate  tail  (p) ;  as  the  eTent 
described  is  not  that  by  which  an  estate  tail  is  necessarily 
extinguished,  for  such  an  estate  determines  on  the  failnre 
of  issue  at  any  time.  The  only  question,  in  such  a  case, 
would  be,  whether  the  words  would  raise  an  estate  by 
implication  in  the  issue  living  at  the  death.  Lord  Hard- 
wicke  suggested  a  point  of  this  nature  in  Lethietdlier  t- 
Tract/  {q)j  but  the  case  did  not  require  its  determinatioiL 
It  is  clear  that,  where  the  estate  previously  devised  is  in 
fee,  no  such  implication  arises ;  but  this  is  not  quite  con- 
clusive, inasmuch  as  the  motive  to  imply  an  estate  tail  in 
such  cases  is  much  less  cogent,  since  the  alternative  con- 
struction gives  the  prior  devisee  an  estate  in  fee  simple  in 
the  event  of  his  leaving  issue ;  whereby  he  is  enabled  to 
make  a  provision  for  such  issue,  if  he  leaves  any ;  so  that 

the  scheme  of  disposition  which  is  thus  imputed  to  the 

* 

testator  is  reasonable,  and  wholly  free  from  the  inconveni- 
ence and  objection  which  attach  to  a  similar  constmction 
where  the  devise  is  for  life  only,  in  which  the  effect  of 
rejecting  the  implication  is,  that,  in  the  event  of  the  fifft 
taker  leaving  issue,  the  property  is  undisposed  of,  ^  ^^ 
cannot  go  to  either  himself,  his  issue,  or  the  ultenor 
devisee. 

A  devise,  in  a  will  which  is  governed  by  the  old  h^^ 
to  a  person  and  his  heirs,  followed  by  a  limitation  over  in 
case  of  his  dying  without  issue,  confers  an  estate  tail,  on 
the  ground  that  the  testator  has,  by  the  words  i^^^ 
ducing  the  limitation  over,  explained  himself  to  have  used 
the  word  "  heirs"  in  the  preceding  devise  in  the  qualifi^ 
and  restricted  sense  of  heirs  of  the  body. 

(i>)  See  LetkieulUer  y.  Tracy,  3  Atk.  77^  783. 

(y)  3  Atk.  796. 
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And  it  is  to  be  observed,  that  where  the  person,  on    ohaf.  xni. 
T^hose  general  failure  of  issue  a  devise  is  expressly  made  j^^  ^^ere 
expectant,  is  the  heir  at  law  of  the  testator,  he  becomes,  S^i'J^fcl^d 
by  the  application  of  the  rule  under  consideration,  tenant  ^Sst^rf  ^^ 
in  tail  by  implication,  in  precisely  the  same  manner  as  if 
there  had  been  a  prior  devise  to  him  and  his  heirs  in 
the  will. 

If,  however,  the  person,  in  default  of  whose  issue  the 
estate  is  given  over,  (or  the  person  to  whom  it  is  so 
given,)  be  not  the  heir  at  law  of  the  testator,  and  if  the 
former  take  no  prior  estate  under  the  will  susceptible  of 
enlargement  or  modification  from  these  words,  an  estate 
will  not  accrue  to  him  by  implication ;  and,  consequently, 
the  devise,  to  take  effect  on  the  contingency  in  question, 
is  void  for  remoteness,  as  an  executory  devise  limited  to 
arise  after  an  indefinite  failure  of  issue  (r).     It  follows, 
that,  if  lands,  by  a  will  made  before  1838,  be  devised  to 
A.  and  his  heirs,  and  in  case  A.  and  another  person  die 
without  issue,  then  over,  A.  takes  an  estate  in  fee  simple 
absolute,  the  devise  over  being,  for  the  reason  just  as- 
signed, incapable  of  taking  effect  («).     In  the  case  of  Gar^ 
diner  v.  Sheldon  {t\  (which  is  a  leading  authority  on  this 
point,)  A.  having  a  son  and  two  daughters,  devised  in  the 
following  words : — "  If  it  shall  happen  my  son  B.  and  my 
two  daughters  die  without  issue  of  their  bodies  lawfully  be- 
gotten, then  all  my  lands  shall  remain  to  my  nephew  D. 
and  his  heirs."     It  was  held,  1st,  that  no  express  estate 
was  given  to  the  children ;  and,  2ndly,  that  they  took  no 
estate  by  implication,  because,  then,  it  must  be  either 
a  joint  estate  for  life,  with  several  inheritances  in  tail, 
or  several  estates  tail  in  succession,  one  after  another. 

(r)  Ante,  223,  (0  Vaugh.  269 ;  S.C.\  Eq.  Ca. 

(#)  Son^  v.  Rhodes,  Com.  Rep.     Ab.  197,  pi.  6. 

542. 
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CHAP,  xvn.    The  latter  it  could  not  be,  because  it  was  uncertain  which 

should  take  first ;  nor  the  former,  because  the  heir  at  law 

could  not  be  disinherited  without  a  necessary  implication, 

which  in  this  case  there  was  not,  for  it  was  only  a  desig- 

No  implication  natiou  aud  appointment  when  the  land  should  come  to 

unless  prior  de- 

visee  takes  an    the  ucphew,  as  if  he  had  devised  thus :  "  I  leave  my  land 

estate. 

to  descend,  or  give  it,  to  my  son  and  his  heirs,  till  he  and 
my  two  daughters  die  without  issue,  or  so  long  as  any 
heirs  of  the  body  of  him  and  my  two  daughters  shall  be 
living,"  and  then  to  his  nephew  (t). 
Case  of  Tenny  This  doctrfue,  howcvcr,  it  should  be  observed,  has  some- 
'■ ''-         times  been  considered  as  sWen  b.two  modem  decision. 

The  first  is  Tenny  d.  Afiar  v.  Agar  («),  where  a  testator 
devised  certain  lands  to  his  only  son  A.  and  his  heirs, 
upon  condition  that  he  paid  to  the  testator's  daughter  B. 
£12  a-year  until  twenty-one,  and  after  that  age  to  pay 
her  £300  for  her  portion ;  and  in  default  of  payment,  that 
she  should  enter  and  hold  the  lands  to  her  and  her  heirs 
for  ever;  and  in  case  his  (the  testator's)  said  son  and 
daughter  happened  to  die  "  without  having  (»)  any  children 
issue  lav^fully  begotten  or  to  be  begotten,"  then  he  devised 
the  lands  to  C.  in  fee.  The  son  entered,  and  performed 
the  condition.  He  afterwards  suffered  a  recovery,  de- 
claring the  uses  to  himself  in  fee.  The  son  and  daughter 
both  died  without  issue,  the  former  having  devised  the 
property.  Against  his  devisees  the  heir  at  law  of  C,  the 
remainderman,  brought  an  action  of  ejectment,  contending 
that  the  son  and  daughter  took  respectively  an  estate  in 
fee,  subject  to  an  executory  devise  on  their  dying  "  without 

(0  They  also  held,  that  this  would  (u )  12  East,  252. 

be  a  good  executory  devise  to  the  (r)  From  other  parts  of  the  case 

nephew ;  but  it  is  clear  that  such  it  seems  the  word  was  "  leaving;" 

a  devise  would  be  void  for  remote-  but,  the  subject  being  real  estate, 

ness.  the  variation  is  immaterial. 
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leaving  any  child  or  issue"  at  their  decease,  (which,  of  chap,  xvn, 
course,  would  not  have  been  aflPected  by  the  recovery,) 
and  not  estates  tail.  But  the  Court  held  that  nothing 
could  be  clearer  than  that  the  testator  intended  that  C, 
the  devisee  in  remainder,  should  not  take  until  the  extinc- 
tion of  the  lines  of  issue  of  both  his  son  and  daughter ; 
and  that,  to  effectuate  this  intention,  the  true  construction 
was,  that  A  should  take  an  estate  tail  only,  with  remain- 
der in  tail  by  implication  to  B.,  with  remainder  in  fee 
toC. 

The  other  seemingly  opposing  case  isBomilh/Y.  James {to\  Cwe  of  izomi/- 
where  a  testator  devised  to  A.,  his  brother,  all  his  real 
estate,  subject  to  the  devises  thereinafter  expressed.  He 
then  devised  to  his  brother's  son,  B.,  all  his  estate  called 
M.,  to  hold  to  him  and  his  heirs  for  ever ;  and  the  testa- 
tor afterwards  provided,  that  in  case  his  brother  and  his 
son  should  haj^pen  to  die,  having  no  issue  of  eithei'  of  their 
bodies^  then  he  devised  all  his  real  estate  to  his  nephew 
J.  and  his  heirs.  B.  died  without  having  had  issue,  and 
A.  died  without  leaving  issue.  It  was  contended  here, 
as  in  the  case  of  Tenny  v.  Agar^  that  B.  took  a  fee,  subject 
to  an  executory  devise  in  the  event  of  himself  and  his 
father  both  dying  without  leaving  issue  at  their  respective 
decease.  But  the  Court  held  that  B.  was  tenant  in  tail. 
«  The  will"  (said  Gibbs,  C.  J.)  "  gives  the  fee  to  A.  in 
all  which  is  not  afterwards  disposed  of;  the  subsequent 
clause  removes  that  estate  in  the  premises  before  given 
to  A.,  and  gives  a  similar  clear  estate  in  fee  in  the  pre- 
mises to  B.,  divesting  the  estate  of  the  father  (<r) ;  but  if 
A.  and  B.  die  without  having  issue,  then  the  estate  is 
given  over.     This  plainly  cuts  down  his  (i.  e.  B.'s)  estate 


(w)  6  Taunt.  263 ;  S,C.\  Marsh,  000. 
{x)  These  expressions  are  taken  verbatim  from  the  report. 
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to  an  estate  tail,  and  doing  so,  it  leaves  something  behind 
which  A.  may  take  as  part  of  the  real  estate  of  the  tes- 
tator ;  but  the  same  clause  cuts  down  also  the  preceding 
estate  in  fee  given  to  A.  to  an  estate  tail.  B.,  therefore^ 
takes  an  estate  tail,  with  remainder  in  tail  to  his  &ther, 
remainder  in  fee  to  J.'* 
Remarks  upon  It  is  observable  that,  in  the  case  of  Tenwy  t.  Agaty  the 
«t«y  V.  gar,  ^^^  material  question  was,  whether  the  words,  "  leav- 
ing any  child  or  issue,"  imported  an  indefinite  failure  of 
issue  (^);  for  the  affirmative  of  that  proposition  being 
established,  it  was  unnecessary  to  inquire  whether  the 
estate  of  the  first  taker  was  cut  down  to  an  estate  tail, 
with  remainder  in  tail  by  implication  to  the  other  person 
on  failure  of  whose  issue  it  was  given  over ;  or  whether 
the  first  taker  had  a  fee,  subject  to  an  executory  devise, 
to  arise  on  these  events :  for,  in  the  former  case,  the  re- 
covery suffered  by  the  first  devisee  in  tail  had  acquired 
the  fee  simple ;  and  in  the  latter,  the  devise  over  was  void 
for  remoteness:  so  that  the  title  derived  from  the  first 
devisee  quacumque  via  was  good.  The  opinion  of  the 
Court,  therefore,  upon  the  question,  whether  an  estate  tail 
arose  by  implication,  may  be  considered  as  extra-judicial 
It  is  observable,  too,  that  the  words  referring  to  the 
failure  of  issue  may  have  been  intended  to  cut  down  the 
fee  simple,  which  the  daughter  was  to  take  on  the  noi»- 
performance  of  the  condition  by  the  son,  to  an  estate  tail 
Lord  Ellenboroughy  in  his  judgment,  assumed  that  there 
was  a  preceding  devise  in  fee  to  the  daughter  as  well  as 
to  the  son. 
--upon  ito-  In  RomtUy  v.  James^  the  Lord  Chief  Justice  appears  to 

mi  y  V.  «iie#.  j^^^^  considered  the  general  devise  to  A.  as  a  gift  of  the 

remainder  in  fee  of  the  property  in  question,  expectant  on 

{y)  On  ibis  point  see  a  future  ch^ter. 
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an  estate  tail  in  B.,  and  that  it  was  in  effect  a  devise  to  chap.  znr. 
B.  and  his  heirs,  and  in  default  of  issue  by  him,  to  A.  It 
is  evident,  therefore,  (whatever  maj  be  thought  of  the 
soundness  of  this  interpretation,)  that  this  case  also  is  no 
authority  for  the  proposition,  that  a  devise  in  default  of 
issue  of  a  person,  not  heir  at  law  and  not  taking  a  prior 
estate  by  the  will,  raises  in  that  person  an  estate  tail  by 
implication.  A  distinct  recognition  of  the  contrary  doc- 
trine occurs  in  the  recent  case  of  Doe  v.  Lttcrafi  {z)^  which 
has  this  peculiarity,  that  the  devise  over  was  in  case  of 
the  failure  of  the  testator's  ovni  issue  (a);  and  it  was 
treated  as  clear,  that  the  words  did  not  raise  an  estate 
tail  by  implication. 

The  rule  which  implies  an  estate  tail  from  words  im-  Estate  tali  im. 
porting  a  failure  of  issue,  was  carried  to  a  great  length  rtancti^  ex- ' 
m  one  case,  where  the  implication  was  considered  not  gent  devise  in 
to  be  repelled  by  an  earpress  contingent  devise  in  tail  to 
the  same  person  (£).  The  testator  bequeathed  to  A.,  his 
only  son,  an  annuity,  increasing  it  at  various  ages  until 
thirty,  and  to  be  paid  to  him  until  he  married ;  aaftd  in  case 
he  happened  to  marry  before  thirty j  then  the  testator  de- 
vised to  A.  and  the  heirs  of  his  body  all  his  real  (and 
personal)  estate,  subject  to  the  payment  of  certain  sums 
of  money ;  and  if  his  said  son  should  happen  to  die  mthout 
leaving  lawful  issue  of  his  body,  then  he  devised  same  to 
bis  (testator's)  brother  in  fee ;  and  it  was  held  that  the 
latter  words  raised  an  estate  tail  in  the  son  by  implica- 
tion, which  was  not  affected  by  the  non-happening  of  the 
event  upon  which  the  express  estate  tail  vras  made  to 
depend,  namely,  his  marrying  before  the  age  of  thirty. 

The  contrary  hypothesis,  namely,  that  if  the  devisee 


{e)  1  Moore  &  Scott,  573.  (3)  Daintry  v.  DaifUryy  6  Dam. 

(a)  Ab  to  iheae  cases  vide  post.         &  East,  807. 
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attained  thirty  without  marrying,  he  was  to  take  nothing, 
imputed  to  the  testator  a  very  absurd  intention ;  but  it 
was  difficult  to  say  that  the  words  importing  a  failure  of 
issue  did  not  refer  to  the  heirs  of  the  body  mentioned  in 
the  preceding  devise. 
Effect  of  Stat.        No  implication  of  an  estate  tail  can  arise  from  words 

1  Vict.  c.  26,      ,  .    ^  . 

upon  the  impU-  importing  a  failure  of  issue,  in  a  will  made  or  republished 

cation  of  estates     ,  -  . 

tau.  smce  the  year  1837,  unless  an  intention  to  use  the  phrase 

as  denoting  an  indefinite  failure  of  issue  be  very  dis- 
tinctly marked,  as  the  stat.  of  1  Vict,  c.  26,  s.  29,  pro- 
vides, that  such  words  shall  be  held  to  mean  a  failure 
of  issue  in  the  lifetime  or  at  the  death  of  the  person 
referred  to,  unless  a  contrary  intention  shall  appear  by 
the  will,  by  reason  of  such  person  having  a  prior  estate 
tail,  or  of  a  preceding  gift,  being,  without  any  implication 
arising  from  such  words,  a  limitation  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise;  and  it  is  also  pro- 
vided, that  the  act  shall  not  apply  to  cases  where  the 
words  import,  if  no  issue  described  in  a  preceding  gift, 
shall  be  bom,  or  if  there  shall  be  no  issue  who  shall  live 
to  attain  the  age  or  otherwise  answer  the  description  re- 
quired for  obtaining  a  vested  estate  by  a  preceding  gift 
to  such  issue. 
Distinction  Under  this  clause,  coupled  with  the  preceding  section, 

▼ise  is  in  fee  or  which  makes  a  devise  confer  an  estate  in  fee  without 

indefinite,  and  i        /•  •   i       •  j  •!       ^^^  hi  •  • 

where  eipressiy  words  01  mberitauce,  it  Will  generally  happen,  in  cases  m 

which,  according  to  the  old  law,  the  prior  devisee  would 
have  been  tenant  in  tail,  by  the  effect  of  words  devising 
over  the  property  on  the  failure  of  his  issue,  that  he  will, 
under  the  new  rule  of  construction,  take  an  estate  in  fee* 
simple,  subject  to  an  executory  devise  in  the  event  of  his 
dying  without  leaving  issue  at  his  death ;  and  this,  no 
doubt,  was  the  effect  contemplated  and  designed  by  the 
legislature.     A  different  and  less  desirable  result,  how- 
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ever,  will  occur  where  the  prior  devise  being  expressly    chap,  xvh. 
for  life,  will  not  be  enlarged  by  the  statute  to  a  fee- 
simple  ;  while,  on  the  other  hand,  the  words  importing 
a  failure  of  issue  will  nevertheless  be  restricted. 

Thus,  if  by  a  will  subsequent  to  1 887,  real  estate  be 
devised  to  A.  for  life,  and  in  case  he  should  die  without 
issue,  to  B.,  A.  will  take  an  estate  for  life  only,  with  a 
contingent  remainder  to  B.,  to  take  effect  in  the  event  of 
A.'s  dying  without  leaving  issue  at  his  decease ;  whether 
in  such  case,  the  issue,  if  any,  living  at  the  decease  of  A. 
would  take  the  fee  by  implication,  will  remain  to  be 
decided.  Such  a  construction  would  certainly  be  con-  Ai  to  implying 
venient,  as  avoiding  the  palpable  absurdity  of  making  the  ime. 
estate  of  the  ulterior  devisee  depend  on  the  contingency 
of  there  not  being  issue;  and  yet,  in  the  alternative 
event,  giving  the  property  neither  to  A.  himself,  nor  to 
Buch  issue,  but  leaving  it  to  devolve  to  the  heir  at  law  or 
residuary  devisee  (as  the  case  may  be)  of  the  testator. 
There  is,  however,  no  authority  for  implying  an  estate  in 
the  issue  living  at  the  death  (c),  and  the  contrary  conclu- 
sion seems  rather  more  consistent  with  principle,  and 
derives  some  countenance  from  the  case  of  Green  v. 
Ward  {d ),  where  a  sum  of  £5000  stock  was  bequeathed 
to  A.  for  life,  and  in  case  he  married  any  woman  with 
£1000  fortune,  the  £5000  to  be  settled  on  his  wife,  and 
the  issue  of  such  marriage ;  tut  in  case  of  his  decease^ 
leaving  no  issue  of  his  body,  then  over,  A.  married  a 
woman  with  less  than  £1000  fortune,  and  died  leaving 
issue ;  and,  it  was  held,  by  Sir  T.  Plumer,  M.  R.,  that, 
in  this  event,  the  issue  were  not  entitled  by  any  implied 
gift,  but  that  the  stock  fell  into  the  residue. 

If,  in  a  will  which  is  subject  to  the  new  law,  property,  Effect  where 

(c)  Vide  ante,  490.  {d)  1  Russ.  262. 

VOL.  I.  K  K 
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CHAP.  XVII.    real  or  personal,  is  given  in  the  event  of  the  death  without 
ti^reu  no  prior  {ggiie  of  a  porson  to  whom  no  preceding  interest  is  given, 

the  effect  is  simply  to  create  a  contingent  gift  to  take 
effect  on  this  event,  leaving  the  property  in  the  alterna- 
tive event  undisposed  of;  for,  in  such  cases  there  is,  of 
course,  the  same  difficulty  in  raising  an  implied  gift  to 
the  issue  living  at  the  death,  as  where  the  gift  in  question 
is  preceded  by  a  life  interest  in  the  person  whose  failure 
of  issue  is  made  the  contingency  on  which  such  gift  is  to 
take  effect. 

Ity  however,  the  devisee  on  the  contingency  of  the 
failure  of  issue  of  another,  were  the  heir  i^parent  or 
the  heir  presumptive  of  the  testator,  an  argument  would 
arise  for  implying  a  fee-simple  in  the  parent  or  ancestor 
of  the  issue,  in  order  to  avoid  the  supposition  (so  stulti- 
fying to  a  testator)  that  he  intends  to  give  to  a  person 
at  a  future  time,  that  which  will  intermediately  devolve 
to  him  by  act  of  law,  without  providing  for  its  destina- 
tion in  the  meantime. 
Advantages  and       The  chicf  advantages  attending  the  newly  enacted 

disadvantaffea  j         i?  j.      •  j      •  _x«  i»  m  i»    • 

of  the  new        modo  of  coustrumg  words  importmg  a  failure  of  issue 

are,  1st,  that  it  brings  all  executory  limitations  depending 
on  such  a  contingency  within  the  limit  prescribed  by  the 
rule  against  perpetuities,  (supposing,  of  course,  that  the 
person  referred  to  is  existing  at  or  before  the  death  of  the 
testator,  or  necessarily  comes  in  esse  within  twenty-one 
years  afterwards,)  which  limitations  otherwise  were,  we 
have  seen,  void  for  remoten^u9 ;  and  this  was  the  inevit- 
able result  whenever  there  was  not  sufficient  ground  for  im- 
plying an  estate  tail  in  the  first  taker;  in  other  words, 
when  the  person  whose  issue  was  referred  to  took  no  estate 
under  the  will,  and  neither  he  nor  the  express  devisee 
was  the  heir-at-law  of  the  testator ;  and,  2ndly,  that  by 
excluding  the  implication  of  an  estate  tail  in  the  person 


enactment. 
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whose  issae  is  so  referred  to  where  he  takes  an  estate  chap.  x^n. 
under  the  will,  or  where  he  or  the  express  devisee  happens 
to  he  the  heir-at-law  of  the  testator,  the  new  construction 
has  the  effect  of  exempting  the  interest  of  the  ulterior 
devisee  from  its  liability  to  be  defeated  or  destroyed  by 
the  act  of  the  prior  devisee;  the  result  being,  that,  instead 
of  the  ulterior  devisee  having  (as  formerly)  a  remainder  in 
fee  expectant  on  an  estate  tail  in  such  prior  devisee  (which 
of  course  the  latter  might  have  barred  by  a  disentailing 
assurance,)  he  takes  by  executory  devise  engrafted  on  a 
preceding  fee-simple,  to  arise  on  the  event  of  the  first  de- 
visee dying  vfithout  leaving  issue  at  his  death,  the  estate 
of  such  prior  devisee  being  absolute  in  the  alternative 
event. 

Against  these  advantages  must  be  set  the  inconvenience 
which  is  consequent  on  the  rejection  of  the  implication  of 
an  estate  tail  in  the  first  taker,  where  he  takes  an  estate, 
expressly  restricted  to  life,  and  therefore  not  capable  of 
being  enlarged  by  the  recent  act  to  a  fee  simple ;  in  which 
case,  the  existence  of  issue  at  his  death,  produces,  as 
already  shevni,  a  vacancy  in  the  disposition. 


y II.  As  no  implied  estate  arises  (as  we  have  seen)  from  impUeation  of 
a  limitation  over  in  case  of  the  prior  devisee  or  legatee  dren. 
dying  without  leaving  issue  at  his  decease,  it  should  seem 
that  there  is  the  same  absence  of  authorized  ground  for 
implying  a  gift  to  children  from  a  similar  limitation  over 
in  default  of  these  objects. 

Accordingly,  in  several  cases  (e)  it  has  been  considered  As  to  implying 

(«)    Weakly  d.  Knight  r.  Rugg^  leasehold  property  was  bequeathed 

7    Dum.    &    East,    322 ;   Doe  d.  to  A.,  and  in  case  she  die  without 

Bart^kld  y.   Wettcn^  2  Bos.  &  P.  having  children,  then  over ;  and  it 

824,    In  Weakly  d.  Knight  v,  Rugg,  was  held,  that  A.,  on  the  birth  of  a 

KK2 
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CHAP,  xvu.    that  a  bequest  to  a  person,  and  if  he  shall  die  without 
gifts  in  chUJrcn  having  children,  or  without  leavin^:  children,  (which  means 

from  devise  °  ^  ^d  \ 

over  in  defooit   without  haviug  had  a  child  bom,  or  without  leaving  a 

of  them.  .  •  . 

child  living  at  his  decease,)  does  not  raise  an  implied  gift 
in  the  children ;  but  the  parent  takes  an  absolute  interest 
defeasible  on  his  dying  without  having  had,  or  without 
leaving  a  child,  as  the  case  may  be.  The  rejection  of  the 
implication  in  such  a  case  is  not,  (as  already  pointed  out,) 
productive  of  any  absurdity ;  for  it  supposes  the  testator, 
by  making  the  interest  of  the  legatee  indefeasible  on  his 
having  or  leaving  a  child,  to  intend  that  if  there  are  chil- 
dren, he  shall  have  the  means  of  providing  for  them. 

But,  it  seems  that  where  the  language  of  the  will  ne- 
cessarily confines  the  interest  of  the  parent  to  his  life,  the 
Courts  will  lay  hold  of  slight  circumstances  to  raise  a 
gift  in  the  chidren,  and  thereby  avoid  imputing  to  the 
testator  so  extraordinary  an  intention  as  that  the  devisee 
or  legatee  over  is  to  become  entitled  if  the  first  taker 
have  no  child,  but  that  the  property  is  not  to  go  to  the 
child,  if  there  be  one,  or  its  parent. 

Thus,  where  (/)  a  testator,  having  by  his  will  be- 


Wberc  the 
prior  g^ift  to 
the  parent  is 
expressly  for 
Ufe. 


child,  was  absolately  entitled,  the 
only  question  discussed  being,  whe- 
ther the  words  meant  "  without  hav- 
ing a  child  bom,"  or  ^*  without  leav- 
ing a  child  living  at  the  death." 
In  Doe  V.  Wettan,  the  devise  was 
to  A.,  her  heirs  and  assigns  for 
ever ;  but  if  she  should  die  leaving 
no  child,  lawful  issue  of  her  body, 
living  at  the  time  of  her  death,  then 
over.  Here  the  only  contested  point 
was,  whether  the  first  taker  had  an 
estate  tail,  or  an  estate  in  fee  de- 
feasible on  her  dying  without  issue 
living  at  her  decease ;  and  the  Court 
decided  in  favour  of  the  latter  con- 


struction. Lord  Eldcn,  C.  J^  ob- 
served, *^  If  she  had  any  children 
living  at  the  time  of  her  death,  the 
estate  being  given  to  her  in  fee,  she 
would  have  abundant  power  to  pro- 
vide both  for  children  and  gimd- 
children.  Ntnthing^  Aowmwr,  tf  ghai 
to  than  by  this  will:  th^  are  mtenfy 
named  in  the  description  of  the  con- 
tingency  on  which  the  estate  is  to^ 
over* 

(/)  Ex  parte  Rogers,  2  Madd. 
449.  Some  of  the  positions  ad- 
vanced in  the  judgment  in  this  case 
must  be  received  with  an  implied 
qualification. 
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qneathed  £1000  to  his  niece  A.,  by  a  codicil,  reciting  chap,  xvn. 
that  she  had  married  indiscreetly,  and,  that  he  intended 
to  withdraw  the  legacy  out  of  her  power  to  dispose  of  it, 
and  out  of  the  power  of  her  husband  so  to  do,  did,  there- 
fore, direct  his  executors  to  secure  his  said  niece  the 
interest  of  the  said  £1000,  independently  of  her  hus- 
band, by  placing  out  that  sum  in  trust  for  his  niece,  she 
to  enjoy  the  interest  or  dividends  during  her  life,  and^  at 
her  decease  without  child  or  children^  the  principal  and 
interest  to  be  divided  among  such  of  her  sisters  as  should 
be  then  living.  Sir  T.  Phmer^  M.  R.,  was  of  opinion^ 
that  by  the  combined  effect  of  the  will  and  codicil  he  was 
justified  in  saying  that  the  children  took  the  legacy  by 
necessary  implication. 

Here,  the  implication  was  evidently  aided  by  the  tes-  Bemark  on  s» 
tator's  prefatory  expressions  m  the  codicil,  which  shewed 
that  he  did  not  intend  to  deprive  his  niece  of  the  legacy 
bequeathed  by  the  will,  but  merely  to  qualify  it  in  a 
maimer  suited  to  her  altered  condition. 
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RESULTING  TRUST  TO  THE  HEIR. 


I.  BesuUing  Trust  to  the  Heir  in 
Real  Egtate,  not  beneficial^  dis" 
poiedof. 


n*  Effect  tehere  particular  Edatm 
are  void  in  their  CreaHon, 


Effect  when  I.  If  a  will  fails  to  make  an  effectual  and  complete 

perty^I^tuSI?'  disposition  of  the  whole  of  the  testator's  real  and  personal 

^'*  ^ '    estate,  of  course  the  nndisposed-of  interest,  whether  legal 

or  equitable,  deyolves  to  the  person  or  persons  on  whom 

the  law,  in  the  absence  of  disposition,  casts  that  species 

Trust  results  to  of  property.     It  is  clear,  therefore,  that  where  real  ^tate 

the  heir,  when*  , 

is  devised  in  fee,  upon  trust  for  a  person  incapable  (tf 
taking,  or  who  is  not  sufficiently  defined,  or  who  dies  in 
the  testator's  lifetime,  or  who  disclaims  the  estate,  the 
beneficial  interest  in  the  estate  so  devised  results  to  the 
heir  at  law  (a). 

On  the  same  principle,  where  lands  are  devised  upon 
trust  for  particular  purposes,  as  for  payment  of  debts,  or 
with  a  direction  to  pay  the  rents  to  A.  for  life,  and  no 
further  trust  is  declared,  all  the  unexhausted  beneficial 
interest  results  to  the  heir,  as  real  estate  undisposed 
of  (A). 


(a)  Hdrtcp's  case,  1  Leon,  253 ; 
S,  (7.  Cto.  El.  243;  and  other  cases 
infra.  In  the  case  of  the  legal  estate 
80  circumstanced,  the  lands  descend 
to  the  heir  charged  with  the  trust. 


(5)  Culpepper  v.  AstoHy  2  Ch.  Ca. 
115 ;  S.  C.  Id.  223  ;  Bcper  y.  Bat- 
cliffby  9  Mod.  171 ;  S.  C.  2  Eq.  Ca. 
Ab.  508.  In  both  the  above  propo- 
sitions, howerer,  it  is  aasumed  that 
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This  doctrine  is  so  well  settled,  that,  if  the  character   cwa^.  xvm. 
of  trustee  be  plainly  and  nnequiyocally  affixed  to  the  de- 
visee,  no  question  can  at  this  day  be  raised  respecting  its 
application ;  but  the  difficulty  in  these  cases  generally  is,  Question  whe- 
to  determine  whether  it  is  intended  that  the  interest  in  uke  bene6ciai. 
the  land,  ultra  the  purpose  to  which  it  is  devoted,  shall      ^^  ^^ ' 
belong  to  the  devisees  in  a  fiduciary  character,  or  for 
their  own  benefit. 

The  distinction  between  the  two  classes  of  cases  was,  Lord  bl^oh'^ 
in  the  case  of  King  t.  Denisan  (c),  thus  stated  by  Lord  the  principle. 
Eldon: — **  If  I  give  to  A.  and  his  heirs  all  my  real  estate, 
charged  with  my  debts,  that  is  a  devise  for  a  particular 
purpose,  but  not  for  that  purpose  only ;  if  the  devise  is 
upon  trust  to  pay  my  debts,  that  is  a  devise  for  a  parti*- 
cular  purpose,  and  nothing  more.  And  the  effect  of  these 
two  modes  admits  just  this  difference :  the  former  is  a 
devise  of  an  estate  of  inheritance,  for  the  purpose  of 
giving  the  devisee  the  beneficial  interest,  subject  to  a  par- 
ticular purpose ;  the  latter  is  a  devise  for  a  particular 
purpose,  with  no  intention  to  give  him  any  beneficial  in- 
terest. Where,  therefore,  the  whole  legal  estate  is  given 
for  the  purpose  of  satisfying  trusts  expressed,  and  those 
trusts  do  not,  in  their  execution,  exhaust  the  whole,  so 
much  of  the  beneficial  interest  as  is  not  exhausted  belongs 
to  the  heir.  But  where  the  whole  legal  interest  is  given 
for  a  particular  purpose,  with  an  intention  to  give  to  the 
devisee  the  beneficial  interest,  if  the  whole  is  not  ex- 
hausted by  that  particular  purpose,  the  surplus  goes  to 
the  devisee,  as  it  is  intended  to  be  given  to  him.** 

In  illustration  of  this  subject,  it  is  proposed  to  state  a 

the  subject  of  disposition  is  the  tes-  which  to  pass  the  undispoaed-of  in- 

tator's  general  or  residuary  real  es-  terest  in  particular  lands  is  consi- 

tate,  or  that  the  wiU  does  not  con-  dered  in  Chapter  20. 
tain  a  residuary  derise,  the  efi«ct  of         («)  1  Yes.  &  B.  272. 
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few  of  the  leading  cases,  shewing,  first,  where  a  trust  lias 
been  held  to  result ;  and,  secondly,  where  not. 
Cases  of  remit-       In  the  casc  of  Wt/ch  V.  Packington  (c),  a  testator,  after 
"*        *        appointing  his  wife  S.  sole  executrix  of  his  will,  devised 


to  his  said  dear  wife,  his  executrix,  a  rent  charge  of 
per  annum,  out  of  certain  lands,  upon  trust  that  she,  hff 
executors,  &c.,  should  be  supplied  with  monies  out  of  the 
rents  and  profits  for  the  discharging  his  debts,  legacies, 
and  payments ;  to  which  end,  he  gave  and  bequeathed  to 
her  a  lease  for  thirteen  years  of  the  said  rent  charge,  to 
commence  six  months  after  his  decease.  And  the  testator 
devised  to  his  wife  certain  lands  for  life,  in  augmentation 
of  her  jointure;  and  the  residue  of  his  lands  to  his  dangh- 
ter  (who  was  his  heir  at  law)  in  tail.  The  persoiuJ 
estate  being  found  sufficient  to  satisfy  the  debts  and  le- 
gacies, it  was  not  necessary  to  resort  to  this  fund.  The 
House  of  Lords,  in  affirmance  of  a  decree  of  the  Court  of 
Exchequer,  held  that  the  rent  charge  resulted  to  the  heir. 
So,  in  a  case  which  arose  on  the  vnXL  of  Serjeant  May- 
nard  (rf),  who  devised  his  lands  to  three  persons,  to  the 
use  of  them  and  their  heirs,  upon  the  trusts  after  men- 
tioned ;  and  then  directed  the  trustees,  upon  the  death  of 
the  countess,  his  wife,  to  convey  the  estate  to  certain  per- 
sons for  life ;  but  without  disposing  of  the  remainder  ifl 
fee.  It  VTas  contended  that  the  devise,  being  to  them 
and  their  heirs,  upon  the  trusts  after  mentioned,  importeo 
that  they  should  be  trustees  only  for  those  purposes; 
and,  when  those  estates  were  spent,  the  land  was  to  re- 
main to  them  to  their  own  use.  But  the  Lord  Chancellor 
held,  that  the  remainder  in  fee  resulted  to  the  heir ;  hjs 
Lordship  adverting  to  the  circumstance  that  the  devise 

(c)  3  Bro.  P,  C.  Toml.  ed.  44.  2  Vem.  644 ;  ^.  C,  1  Eq.  C«.  A^- 

(d)  Hobart  v.  Qmnte^t  of  Suffolk^     272,  pi,  7. 
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y^BS  to  three  personiSy  and  one  of  them  no  relation  to  the    chap,  mn. 
testator. 

It  is  clear  that,  where  lands  are  deyised  upon  trust  for 
sale,  the  resulting  trust  in  favour  of  the  heir  is  not  re- 
pelled by  a  mere  bequest  to  him  of  a  sum  of  money  pay- 
able out  of  the  proceeds. 

Thus  le\  where  a  testator  devised  lands  to  his  execu-  Legacy  to  the 

heir  does  not 

tors,  and  their  heirs,  in  trust,  to  be  sold  by  them,  and  the  exdode  him. 
survivor  of  them,  for  the  best  price,  and  with  the  money 
to  pay  his  debts,  legacies,  and  funeral,  and  among  the 
legacies  were  two  to  his  coheirs :  it  was  contended,  on 
the  authority  of  North  v.  Crompton  (/),  that,  there  being 
legacies  to  the  heirs,  and  none  to  the  executors,  the  latter 
must  take  for  their  own  benefit;  but  Lord  Cowper^  C, 
held,  that  the  trust  resulted  to  the  co-heirs,  adverting  to 
the  direction  to  the  executors  to  sell  for  the  best  price, 
which  need  not  have  been  inserted  if  they  were  intended 
to  be  owners  {g) ;  and  also  the  devising  the  estate  to  the 
survivor,  which,  he  observed,  was  a  further  argument  of 
its  being  rather  a  trust  than  an  ownership. 

Indeed,  where  the  property  is  devised  in  trust  to  be  Resaitinfftmit 
sold,  the  point  is  so  clear  against  the  trustees,  that  a  tobeioid. 
claim  by  them  is  seldom  advanced ;  but  the  contest  in 
such  cases  generally  lies  between  the  heir  at  law  and  the 
residuary  legatee,  or  next  of  kin,  whose  respective  claims 
are  discussed  in  the  next  chapter. 

So,  in  a  case  {h)  where  the  Earl  of  Harborough  devised 
his  manors,  advowsons,  &c.,  to  trustees,  in  trust,  to  pay 

(f )  SUtrley  r.  Brooks,  1  P.  W.  272,  pi.  7,  stated  post,  p.  659. 

890.  SeeEandaay.Bookey,2yeTn.  (^)  Why  not,  as  there  was   a 

425.  trust    for  creditors,  which   might 

(/)  1  Ch.  Ca.  196.   See  also  Hal-  have  absorbed  all  ? 

liday  y,  Hudson,  3  Ves.  210;  and  (A)  Sherrardy.LordHarborouffhy 

Countess  of  Bristol  t.  ffunger/brdy  Amb.  165.    See  also  EeOett  v.  Kel- 

2  Vem.  645 ;  S.a  1  Eq.  Ca.  Ab.  Utt,  3  Dow.  248,  stated  post. 
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As  to  cbattel 
interest  devoW- 
ing  upon  the 
heir. 


Cases  in  which 
devisees  held 
to  take  bene- 
ficially. 


Effect  of  direc- 


his  son  £1000  a  year  for  his  life,  and  the  rest  of  the 
profits  to  be  laid  ont  in  land,  to  be  settled  to  certain 
uses ;  Lord  Hardwicke  held,  that  the  right  of  presenta- 
tion arising  from  the  advowsons  during  the  son's  life  was 
a  froit  undisposed  of,  and  deyolred  to  the  heir ;  no  other 
profits  being  given  than  snch  as  might  be  accumulated ; 
though,  he  said,  if  the  testator  had  devised  all  the  surplus 
rents  and  profits,  it  would  have  carried  the  right  of  pre- 
sentation (i). 

And  here  it  may  be  observed,  that  where  the  portio  i 
of  real  estate  left  undisposed  of  is  a  chattel  interest,  it 
devolves  upon  the  heir  as  personalty,  and  is  transmin- 
sible  to  his  personal  representative  {k). 

We  now  proceed  to  the  cases  in  which  a  trust  has 
been  held  not  to  result,  there  being  an  apparent  intenticm 
to  give  the  devisee  as  well  the  beneficial  interest  as  the 
legal  estate. 

In  HiU  V.  Bishop  of  London  (/),  a  testator  devised  his 


(»)  With  this  dictum  agrees  the 
case  of  Rogers  v.  Earl  of  Albemarle^ 
2  Ves.  jun.  477 ;  S.C.T  Bro.  P.  C. 
Toml.  ed.  622,  where  a  testator  de- 
vised all  his  manors,  messuages^ 
lands,  and  hereditaments,  to  A.  for 
eleven  years  from  hb  death ;  and 
from  the  end,  expiration,  or  sooner 
determination  of  the  said  term,  and 
in  the  meantime  subject  thereto,  to 
B.  and  his  issue  in  strict  settlement. 
The  term  was  declared  to  be  be- 
queathed to  A.,  upon  trust,  to  re- 
ceive the  rents,  issues,  and  profits 
of  the  premises,  and  thereout  to  pay 
certain  charges  therein-mentioned, 
paying  the  overplus  of  such  monies  to 
tJie  tesUOor's  daughter  E,  During 
the  eleven  years  an  avoidance  oc- 
curred in  an  advowson  forming  part 


of  the  property,  and  the  next  pre- 
sentation was  claimed  by  B^  as  the 
devisee  of  the  estates  subject  to  the 
term,  the  trusts  of  whieh,  it  was 
said,  did  not  comprise  an  interesi  of 
this  description;  and  also  by  K, 
either  as  the  cestui  que  trust  of 
the  residuary  rente,  issues,  and  pro- 
fits, during  the  term,  or  as  heir  at 
law ;  and  it  was  held  to  belong  to 
her  in  the  former  character,  the 
entire  beneficial  interest  during  the 
term,  not  absorbed  by  the  charges, 
being  given  to  her. 

{h)  Lewt  ▼.  Needham,  2  Vem. 
138.  See  also  WP>cA  v.  Paekingion^ 
3  Bro.  P.  C.  Toml.  ed.  44,  stated 
ante,  604. 

(0  1  Atk.  618. 
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perpetual  adrowson  of  B.,  in  the  county  of  H.,  to  his    chap,  xvm. 
lionoured  mother  in  law  G.  S.,  willing  and  desiring  her  tion  to  seu  to 

,  certampertODf. 

to  sell  and  dispose  thereof  to  certain  coU^s.  Upon  the 
jrefnsal  of  one,  the  offer  was  to  be  made  to  another,  in  a 
prescribed  order.  Item,  he  gave  to  his  said  mother  in 
law  his  freehold  lands  in  the  parish  of  O.,  and  to  her 
heirs  and  assigns  for  ever.  It  was  held,  that  the  bene- 
ficial interest  in  the  lands  included  in  the  first  devise  did 
not  result  to  the  heir.  "  The  general  rule,"  said  Lord 
Uardwicke,  "  that,  where  lands  are  devised  for  a  particu- 
lar purpose,  what  remains  after  that  purpose  is  satisfied, 
results,  admits  of  several  exceptions.  If  J.S.  devise  lands 
to  H.,  to  sell  them  to  B.  for  the  particular  advantage  of 
B.,  that  advantage  is  the  only  purpose  to  be  served,  ac- 
cording to  the  intent  of  the  testator,  and  to  be  satisfied 
by  the  mere  act  of  selling,  let  the  money  go  where  it  will; 
yet  there  is  no  precedent  for  a  resulting  trust  in  such  a 
case.  Nor  is  there  any  warrant,  from  the  words  or  intent 
of  the  testator,  to  say  that  this  devise  severs  the  beneficial 
interest :  it  is  only  an  injimction  on  the  devisee  to  enjoy 
the  thing  devised  in  a  particular  manner.  If  A.  devises 
lands  to  J.  S.,  to  sell  for  the  best  price  to  B.,  or  to  lease 
for  three  years  at  such  a  fine,  there  is  no  resulting  trust." 
There  were  in  this  case,  his  Lordship  observed,  two  ob- 
jects of  the  testator's  benevolence,  G.  S.  and  the  colleges. 

Lord  Hardwicke  also  adverted  to  the  circumstance  that  word  "  tnwt" 
the  word  trust  was  not  made  use  of;  but  this,  though  not  uT  crec^^one. 
immaterial,  is  by  no  means  conclusive ;  for  a  trust  may 
be  created  without  that  word,  if  such  an  intention  can  be 
collected  from  the  whole  will  {m). 

His  Lordship's  statement  of  the  general  rule  may  seem  Distinction  be- 
to  clash  with  Lord  EldoriSy  before  cited.     He  appears  to  yj^,  and  whjfici 

(m)  HoXlidaAf  y.  Hudsony  3  Yes.  210.    And  see  Eifi^  v.  Deniscny  1  Ves. 
&  B.  273. 
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have  confounded  the  distinction,  so  clearly  marked  by 
to,  a  particular  Lord  Eldotij  between  a  devise  for^  and  a  devise  suhjed  k 

a  particular  purpose ;  but,  as  the  case  before  Lord  Hari- 
wicke  seems  to  belong  to  the  latter  class,  it  is  in  accord- 
ance v^ith  that  distinction.  The  frame  of  the  devise  and 
the  context  (for  it  v^as  immediately  followed  by  a  deiisc, 
clearly  beneficial,  to  the  same  person)  certainly  faronred 
the  construction  adopted.  The  case  suggested  by  his 
Lordship,  of  a  devise  to  A.  to  sell,  for  the  best  price,  to 
B.,  perhaps,  is  more  open  to  doubt.  He  admitted,  how- 
ever, that,  under  a  devise  of  lands  to  be  sold  for  payment 
of  debts,  there  was  a  clear  resulting  trust. 
Effect  of  ex-  The  resulting  trust  for  the  heir,  in  lands  devised  iot  % 

^rtSg°beMfit    particular  purpose,  is  excluded,  where  the  devise  contains 
ensee.    ^^pj-^ggj^^g  importing  an  intention  to  confer  on  the  derisec 

a  benefit. 

Thus  (w),  where  a  testator,  having  given  £5  to  his  bro- 
ther, (who  was  his  heir,)  made  and  constituted  his  dearlf- 
beloved  wife  his  sole  executrix  and  heiress  of  aU  his  hm 
and  real  and  personal  estate,  to  sell  and  dispose  theieoi 
at  pleasure,  and  to  pay  his  debts  and  legacies.  Lord  Chan- 
cellor King  held,  she  was  not,  after  payment  of  debts, » 
trustee  for  the  heir.  He  said  that  the  devise,  that  the 
wife  should  be  sole  heiress  of  the  real  estate,  did,  in  ereiy 
respect,  place  her  in  the  stead  of  the  heir,  and  not  as 
Of  ezprenionB   a  trustee  for  him.     His  Lordship  observed,  that  it  ^ 

of  kindnesf  •  .  ^  w 

plainer  by  reason  of  the  language  of  tenderness^  ^ 
"  dearly-beloved  wife,"  which  must  have  intended  some- 
thing beneficial  to  her,  and  not  what  would  be  a  trouble 
only ;  and,  what  made  it  still  stronger  was,  that  the  heir 
had  a  legacy. 

That  these  two  circumstances  alone  are  not  soSki^^^ 


n)  Rogtri  y.  Rogers^  3  P.  W.  193 ;  8,  C.  Coses  temp.  Talb. 
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is  quite  clear.     The  fonner  occurred  in  Wych  v.  Packing^   chap.  xnn. 
ton  (o),  where  the  expression  was  "  my  dear  wife,"  and  yet 
the  trust  was  held  to  result ;  and  the  latter,  in  Randall  y. 
Bookey  (jt?),  where  a  legacy  to  the  heir  was  decided  not 
to  rehut  the  inference  of  a  resulting  trust. 

Where  the  devisee  is  merely  described  by  the  relation-  or  deacnbing 
ship,  as  "  my  cousin,"  "  my  brother,"  unaccompanied  by  tiooSp/ 
any  particular  expression  of  kindness,  the  argument  is  still 
less  strong,  the  designation  being  merely  part  of  his  de- 
scription ;   though  certainly,  in  Coningham  v.  Mellish  (y), 
the  fact  of  the  devisee  being  described  as  "  my  cousin," 
and  that  of  his  being  as  nearly  related  to  the  testator  as 
the  heir,  seem  to  have  formed  the  grounds  of  the  deter- 
mination.    In  the  cases   of  that  period,  however,   the 
doctrine  of  resulting  trusts  was  not  so  invariably   and 
steadily  maintained  as  it  now  is ;  and  many  positions  to 
be  found  in  them  are  inconsistent  with  the  rules  at  pre- 
sent established.     Such  a  description  of  the  devisee  is 
certainly  a  circumstance  to  be  attended  to,  and  was  so 
referred  to  in  a  case  by  Lord  Eldon,  in   reference   to 
Coningham   v.  MeUish  {r) ;   but,   that   it  would  now  be 
allowed  the  weight  which  was  given  it  in  that  case,  is 
not  probable. 

In  Rogers  v.  Rogers^  the  purpose  expressed,  namely.  As  to  the  ex- 
the  payment  of  debts  and  legacies,  was  not  beneficial  to  of  the  devise 
the  devisee ;  and,  therefore,  unless  she  had  taken  the  sur-  or  not  to  the 
plus,  she  would  have  derived  no  benefit  from  the  devise. 
It  has  been  truly  said,  "  that,  where  the  purpose  is  some- 
thing in  favour  of  the  party  to  whom  the  bequest  is  made, 
the  presumption  is  rather  stronger  that  the  benefit  speci- 

(o)  Stated  supra,  504.  Ab.  273,  pi.  8. 
(V)  2  Vera.  425  ;  S.C.I  Eq.  Ca.  (r)  See  King  y.  DenU<m,  1  Ves. 

Ab.  272.  pi.  4.  &  B.  276. 
{q)  Pre.  Ch.  31 ;  S.ai  Eq.  Ca. 
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Lord  Lang' 
dale's  remark 
on  Dawson  ▼. 


A  derue  fub- 
ject  to  certain 
anniiitiefl. 


fied  is  the  only  benefit  which  he  is  intended  to  derire  from 
the  beqnest(^)." 

In  the  case  of  Dawson  v.  Clarke  (/),  a  testator  gare  to 
his  friends  A.  ajid  B.  all  his  real  and  personal  estate,  to 
hold  to  them,  their  heirs,  executors,  administrators,  and 
assigns,  npon  trust,  in  the  first  place,  to  pay,  and  charged 
and  chargeable  with  all  his  just  debts  and  funeral  ex- 
penses, and  the  legacies  thereinafter  bequeathed.  The 
testator,  after  bequeathing  several  legacies,  appointed  A. 
and  B,  executors.  Lord  Eldouy  C. : — "  The  question  is, 
whether,  upon  the  whole  will,  this  is  to  be  taken  as  a 
devise  and  bequest  to  these  executors,  with  reference  to 
their  office,  upon  a  trust  to  pay ;  or  as  giving  them  the 
absolute  property,  subject  only  to  a  charge ;  and  I  think 
the  latter  was  the  intention." 

Of  this  case  Lord  Langdale^  M.  R.  (tt),  has  observed, 
that  Lord  Eldon  gave  effect  to  the  words  ''  chai^d  and 
chai^eable,"  (which  he  had  placed  in  opposition  to  the 
words  '^  upon  trust,")  on  some  ground  which  does  not 
appear  in  the  report.  It  might  be  that  he  considered  the 
last  words  in  the  will  as  explanatory  of  the  first. 

The  general  doctrine  was  much  discussed  in  the  case 
of  King  v.  Denison  (t?),  where  a  testatrix  devised  her  real 
estate  to  her  cousin  Mary  A.,  wife  of  R.  A.,  and  to  her 
cousin  Arabella  J.,  and  their  heirs  and  assigns  for  ever ; 
subject^  nevertheless^  to^  and  chargecMe  withj  the  payment  of 
the  annuities  thereinafter  mentioned ;  and  she  bequeathed 
her  personal  estate  to  three  other  persons,  subject  to,  and 
chargeable  with,  her  debts  and  legacies ;  and  gave  such 
three  persons  equal  legacies.     Lord  Eldon  held,  that  the 


(*)  Per  Sir  WiUiam  Orant^  in 
JValton  V.  WaUon^  14  Ves.  322. 

(0  15  Ves.  409 ;  S.  C.  18  Ves. 
247.    This  case  was  decided  at  the 


RoUs,  in  reference  exclusirely  to 
the  personal  estate. 

(tt)  1  Kee.  324. 

(f )  1  Ves.  &  B.  261. 


RBSULTINO   TRUST  TO   THE   HEIR.  511 


CBAP«  XTin. 


deTlsees  of  the  real  estate  were  not  trustees,  after  paying 
the  annuities,  for  the  heir  at  law ;  his  Lordship  consider- 
ing the  intention  to  be,  (according  to  the  distinction  stated 
hj  him,  already  quoted,)  that  they  should  take  not  merely 
ybr  the  purpose  of  paying  those  annuities,  but  beneficially, 
subject  to  them. 

The  Court  of  King's  Bench  had  made  a  similar  decision 
upon  the  same  will  {w). 

It  happened  in  this  case  that  one  of  the  devisees  was  a  Circumstance 
married  woman,  and  the  other  an  infant  of  fifteen :  per-  mg  a  married 
sons,  therefore,  ill  adapted  to  be  trustees.     But,  though  infant ; 
Lord  Eldon  admitted  these  were  circumstances  to  be  at- 
tended to  {jp) ;  yet,  he  observed,  that,  if  they  were  trus- 
tees upon  the  whole  context,  he  could  not  say  that  they 
were  not  so  on  that  firound;  and,  upon  the  singularity  — andaottes- 

,  .         .  tator's  nearest 

that  the  testatrix  had  given  to  these  cousins  in  prefer-  rciativea. 
ence  to  nearer  relations,  a  sister  and  aunt,  his  Lordship 
observed,  that  the  answer  veafi,  she  had  made  the  dis- 
position* 

Another  circumstance  in  the  case  was,  that  the  testa-  of  their  being 
trix  had  used  the  same  expression,  ^^  subject  and  charge-  personal  estate. 
able,"  in  the  bequest  of  the  personal  estate,  of  which  it 
was  contended  they  were  trustees,  in  consequence  of 
having  equal  legacies  given  them;  but  Lord  Eldon  ob- 
served, that,  admitting  this  construction  as  to  the  per- 
sonalty, which  he  thought  doubtful  upon  the  cases,  it  did 
not  follow  that  the  same  words,  in  different  parts  of  the 
will,  applied  to  a  different  subject,  were  to  receive  the 
some  construction.  It  was  only  the  same  as  if  she  had 
said  that  the  executors  should  not  take  the  personalty 


(it)   ^ith  d.  Denison  r.  Kingy         {x)  SeeBHnkhamY.  F«Mf,  2Ve9. 
16  East,  283.    See  also   Wood  v.      sen.  27. 
CoXy  1  Kee.  817 ;  ante,  320. 
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CHAP.  xviiT.    beneficially,  but  had  made  no  such  declaration  as  to  the 

real  estate  {y). 
As  to  retuiting       It  should  be  uoticed  that  an  exception  to  the  doc- 
given  to  chari-  trine   of  resulting  trusts   exists  in   regard   to  gifts   to 

charity ;  the  rule  being,  that,  where  lands,  or  the  rents 
of  lands,  are  given  to  charitable  purposes,  which  at  the 
time  exhaust,  or  are  represented  to  exhaust,  the  whole 
rents,  and  those  rents  increase  in  amount,  the  excess 
arising  from  such  augmentation  shall  be  appropriated  to 
charity,  and  not  go,  by  way  of  resulting  trust,  to  the 
heir  at  law  {z). 

It  has  been  observed  by  Lord  Hardwvcke  (a)  and  Lord 
Eldon  il)\  that,  at  the  time  this  doctrine  was  established, 
the  right  of  the  heir  at  law  under  a  resulting  trust  was 
not  sufficiently  understood,  or  it  never  could  have  been 
adopted.  Both  these  great  Judges,  however,  acknow- 
ledged it  to  be  a  principle  not  now  to  be  shaken. 

But,  if  a  man  give  an  estate  to  trustees,  ajid  take  no- 
tice that  the  payments  are  less  than  the  amount  of  the 
rents,  no  case  has  gone  so  far  as  to  say  that  the  cestui 
que  trust,  even  in  the  case  of  a  charity,  is  entitled  to  the 
surplus.  There  would  either  be  a  resulting  trust,  or  it 
would  belong  to  the  person  who  takes  the  estate  (c). 


(y)  But  see  Ckwnitis  of  Bristol 
Y.  Hunffefford,  2  Vem.  646,  stated 
post. 

(z)  Thetford  School  case,  8  Co. 
180 ;  Duke's  Ch.  Uses,  71 ;  SuUon 
Colefield^s  cctse^  10  Rep.  31 ;  Duke, 
28;  At$,'Gen.  v.  Johnson^  Amb. 
190;  Att.'Gren.  v.  Sparks,  Amb. 
201 ;  Att,'Gen,  v.  Haberdashen^ 
Company,  4  Bro,  C.  C.  103 ;  AU.- 
Gen.  y.  Tonner,  2  Ves.  jun.  1.  See 
also  Bishop  of  Hereford  v.  Adams, 


7  Ves.  324. 

(a)  Amb.  100. 

(h)  2  Jac.  &  Walk.  307. 

(c)  Lord  Eldon,  in  Att.-O^n.  r. 
Mayor  of  Bristol,  2  Jac.  6c  Walk. 
307.  But  as  charitable  dispositions 
of  lands  by  will  are  prohibited  bj 
the  statute  of  9  Geo.  2,  c.  36,  (ante, 
p.  198,)  unless  in  favour  of  certain 
objects,  this  question  rarely  occurs, 
except  under  wills  which  are  prior 
to  the  statute. 
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II.  Another  question  which  has  been  agitated  between    chap.  xtih. 
the  heir  and  devisee,  is,  whether  if,  in  a  series  of  conse-  i>c«tination  of 

puticolar  es- 

cutive  limitations,  a  particular  estate  be  void  in  its  crea-  ^^  ▼<>»<* "» 

^^  their  creation. 

tion,  from  being  limited  to  a  person  incapable  by  law  or 
refusing  to  take,  the  remainders  immediately  expectant 
on  such  estate,  are  accelerated,  or  the  interest  in  question 
descends  to  the  testator's  heir  at  law,  as  real  estate  un- 
disposed of. 

The  early  authorities  are  clearly  in  favour  of  the  acce-  ulterior  estata 

"^  held  to  be 

leration.     Thus,  it  is  laid  down  in  Perkins  (d),  that  '*  if  lerated. 
a  man,  seised  of  land  devisable  in  fee,  devise  it  to  a  monk 
for  life,  the  remainder  to  a  stranger  in  fee,  and  the  devisor 
dies,  the  monk  being  alive,  in  this  case  the  remainder 
shall  take  efifect  presently." 

So  it  was  held  by  Gawdj/y  in  FvUeT  v.  Fu[ler{e)y 
(though  the  case  did  not  raise  the  point,)  that  if  the  de- 
visee of  an  estate  tail  refuse,  the  devisee  in  remainder  shall 
take  immediately.  And  the  same  point,  in  regard  to  a 
devisee  for  life,  was  maintained  arguendo  in  Archbishop 
Cranmer^s  case  {/). 

The  doctrine  evidently  proceeds  upon  the  supposition 
that,  though  the  ulterior  devise  is  in  terms  not  to  take 
effect  in  possession  until  the  decease  of  the  prior  devisee, 
if  tenant  for  life,*  or  his  decease  without  issue,  if  tenant 
in  tail,  yet  that,  in  point  of  fact,  it  is  to  be  read  as  a 
limitation  of  a  remainder,  to  take  effect  in  every  event 
which  removes  the  prior  estate  out  of  the  way.  Such  a 
principle  is  familiar  in  its  application  to  the  case  of  an 
estate  for  life  being  determined  by  forfeiture;  and  it  seems 

(d)  567.    See  also  ss.  667,  669 ;  ply  to  the  case  of  a  devise  of  a  life 

and  Shepp.  Touchst.  436,  461.  estate  being  revoked  by  the  testator. 

{«)  Cro.  El.  426.  (g)  2  P.  W.  361 ;  6  Bro.  P.  C. 

(/)  By.  309  b.    The  principle  of  Toml.  ed.  391. 
these  cases  would,  undoubtedly,  ap- 

VOL.  I.  L  L 
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CHAP,  xviii.  not  to  be  (as  commonly  supposed)  contradicted,  by  the 
case  of  Carrick  v.  Errington  (A),  where  a  man  settled  lands 
to  the  use  of  Thomas  Errington  (who  was  a  papist)  for 
life ;  remainder  to  trustees  during  T.  E.'s  life,  to  preserve 
contingent  remainders ;  remainder  to  his  first  and  other 
sons  in  tail  male ;  remainder  to  W.  E.  The  limitations 
in  favour  of  the  papist  were,  in  the  then  state  of  the 
law  (i),  void ;  and  it  was  held,  that  the  remainders  were 
not  accelerated,  on  tJie  special  ground,  that  such  a  construe-' 
tion  would  have  defeated  the  limitations  to  the  first  and  other 
sons  of  T.  E. 
Caae  of  2Ve-  The  doctriue  underwent  much  discussion  in  the  case  of 
d^am^  ^^'  Tregonwell  v.  Sydenham  (i),  where  a  testator  devised  cer- 
tain estates  at  S.,  subject  to  some  terms  of  years,  to  the 
use  of  his  son  A.  for  life ;  remainder  to  trustees,  during  his 
life  to  preserve  contingent  remainders ;  remainder  to  the 
first  and  other  sons  of  A.  in  tail  male ;  remainder  to  the 
eldest  daughter  of  A.  in  tail  general;  with  the  like  remain- 
der to  his  second  and  other  daughters,  and  divers  remain- 
ders over.  The  testator  then  devised  estates  at  D.,  subject 
to  certain  terms  of  years,  to  A.  for  life ;  remainder  to  his 
first  and  other  sons  in  tail  male ;  remainder  to  the  second 
and  other  sons  of  the  testator  in  tail  male ;  and,  in  de- 
fault of  his  male  issue,  as  to  that  part  of  those  estates 
called  C,  remainder  to  the  use  of  the  testator's  broths 
B.  for  life ;  remainder  to  his  first  and  other  sons  in  tail 
male,  and,  after  several  other  remainders,  remainder  to 

« 

DeWse  to  take  the  plaintiff  J.  for  life ;  remainder  to  his  first  and  other 
^^g^fTfum  sons  in  tail  male ;  remainder  to  the  testator's  right  heirs. 
^^^^ml  And  as  to  all  other  his  estates  in  D.,  to  retain  the  same 
S^'tTd  bj*'"  ^o'^  sixty  years,  and  receive  the  rents  and  grant  leases 
^^Jl^^''     tmtil  the  trustees  should  have  received  £17,500,  which 

poxposes. 

(A)  But  now  see  stat.  18  Geo.  3,  c.  60.  (•)  3  Dow,  194, 
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they  should  apply  to  the  uses  following :  viz,  when  they  chap,  xvm. 
should  have  received  £2500,  to  lay  out  the  same,  with 
the  interest,  in  some  real  estate  in  certain  parishes,  and 
settle  the  estate  so  purchased  on  such  person  for  life  as, 
by  virtue  of  his  said  will,  should  then  be  in  possession  of 
his  estate  at  S.,  or  in  case,  by  suffering  a  common  reco- 
very, that  estate  should  be  in  other  hands,  then  on  such 
person  as  would,  in  case  no  recovery  had  been  suffered, 
have  been  in  possession  of  the  same ;  and  so,  from  time 
to  time,  as  soon  as  the  further  sum  of  £2500  should  be 
raised,  until  the  whole  £17,500  should  be  so  raised, 
should  lay  out  the  same  in  lands  as  thereinbefore  di- 
rected, to  be  settled  on  the  several  persons  as  should  be, 
or  should  have  been,  in  case  no  such  common  recoveiy 
had  been  suffered  at  each  of  the  said  times,  in  possession 
of  his  S.  estate,  with  such  remainder  on  each  of  the  said 
settlements  as  might  continue  the  said  estates  in  the  blood 
and  name  of  the  St.  Barbes;  and,  after  the  said  £17,500 
should  be  so  raised,  then  to  raise  the  further  sum  of 
£2500,  to  be  laid  out  in  some  real  estates  in  some  or  one 
of  the  parishes  of  D,,  and  to  settle  the  said  estate  so 
purchased  on  such  person  for  life  as,  by  virtue  of  that  his 
will,  should  then  be  in  possession  of  the  estate  of  D. ;  or, 
in  case  of  suffering  a  common  recoveiy,  or  otherwise,  his 
said  estate  should  be  in  other  hands,  then  on  such  person 
M  would,  in  case  no  recoveiy  had  been  suffered,  have 
been  in  possession  of  the  same  by  virtue  of  his  wiU,  with 
such  remainder  as  might  continue  the  same  in  the  name 
and  blood  of  the  Sydenhams.  And  after  the  said  two 
sums^  amounting  to  £20,000  and  ewpenses^  should  be  raised 
for  the  said  uses,  or  determination  of  the  said  term  of  siwty 
years^  then  to  the  use  of  the  testator's  brother  B.  for  life, 
with  remainder  to  his  eldest  and  other  sons  in  tail  male ; 
and,  after  such  other  remainder  as  he  had  limited  with 

ll2 
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CHAP.  XVIII.  respect  to  the  first  part  of  his  D,  estate,  remainder  to  J., 
the  elder  plaintiff,  for  life;  remainder  to  his  first  and 
other  sons  in  tail  male,  with  the  ultimate  remainder  in 
fee  to  the  testator's  right  heirs.  The  testator  died,  lear- 
ing  A.,  his  only  sod,  and  two  daughters.  A.  died  in  1799, 
leaving  his  grandson  T.,  the  onlj  son  of  one  of  his  daugh- 
ters, his  heir  at  law.  A.,  B.,  and  seyeral  of  the  interme- 
diate devisees  (y),  having  died  without  issue  male,  the 
plaintiff  J.,  the  elder,  became  entitled  to  an  estate  for  life 
in  possession  in  the  property  at  C. ;  and  plaintiff  J.,  the 
younger,  (his  eldest  son,)  to  an  estate  in  remainder  therein* 
T.  was  tenant  in  tail  of  the  S.  estate ;  and,  as  to  the  se- 
cond part  of  the  D.  estate,  the  trusts  of  the  term  had  not 
been  executed.  On  a  bill  filed  by  J.  and  J.  the  younger, 
to  have  the  trusts  of  the  term  declared  void,  as  tending 
to  a  perpetuity,  and  that  the  residue  should  be  assigned 
for  their  benefit,  the  Court  of  Exchequer  declared  the 
trusts  to  be  void,  and  the  term  to  attend  the  inheritance. 
But  the  House  of  Lords,  on  appeal,  reversed  the  decree : 
declaring,  first,  that  the  trusts  of  the  term  were  twt  void 
Tenn  for  raiB-  in  their  crcatiou,  but  became  so  in  event,  the  trusts  for 
niL7or  voi"^'  raising  the  money  being  valid ;  but  that  of  settling  the 
to  beiJ^  to  the  lauds  to  uscs  being  void,  as  too  remote,  in  consequence  of 
^'  its  happening  that  the  person  then  in  possession,   and 

to  whom,  therefore,  an  estate  for  life  was  to  be  limited, 
with  remainder  to  his  issue,  was  one  who  was  not  in 
existence  at  the  testator's  death  (A:).  Secondly,  (and  this 
is  the  point  material  to  the  present  discussion,)  that  the 
trusts  of  the  term  resulted,  for  the  benefit  of  the  heir  at 
law  of  the  testator. 

The  argument  of  Lord  Sedesdak  and  Lord  JEUariy  upon 

{j)    It  is  stated  in  the   report      take, 
that  they  died  in  the  testator's  life-         (k)  On  this  point  vide  ante,  235. 
time,  but  this  appears  to  be    m 
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which  this  part  of  their  decision  turned,  was,  that  the  chap.  »vni. 
land,  not  being  given  over  until  "  from  and  after"  the 
raising  of  the  money,  the  intermediate  interest  was  evi- 
dently not  included  in  the  devise,  and,  therefore,  went  to 
the  heir.  The  interest  given  to  the  devisee  was  exclusive 
of,  and  with  a  deduction  of,  that  sum.  ^^  The  testator, 
then,"  observed  Lord  Eldofij  *^  has  said  that  the  devisees 
shall  not  take  it.  The  policy  of  the  law  wiU  not  permit 
the  uses  for  which  the  testator  intended  it  to  take  effect ; 
and  in  such  a  case,  in  the  absence  of  any  expression  of 
intention  on  the  part  of  a  testator,  with  respect  to  a  pur- 
pose which  the  law  wiU  allow,  the  doctrine  of  law  is, 
that  he  shall  take  the  interest  who  takes  independently 
of  all  intention,  and  on  whom  the  law  casts  it.  On  these 
grounds,  I  agree  that  the  money  must  be  raised  and  ap- 
plied for  the  benefit  of  the  heir,  and  not  of  the  devisees  (/)." 

It  is  evident  that  the  two  points  adjudicated  by  the  Remark  on 
House  of  Lords  had  no  necessary  connexion ;  or,  m  other  Sydenham. 
words,  that  the  deciding  the  heir  to  be  entitled  was  not 
a  consequence  of  holding  the  trusts  of  the  term  to  be  void 
in  event  only,  and  not  in  their  creation ;  for  Lord  Eldon 
expressly  laid  it  down,  that,  if  the  trusts  had  been  to 
raise  £20,000  for  charities,  (in  which  case  they  would 
have  been  clearly  void  ab  initio,)  and,  after  the  sum  had 
been  raised,  then  to  the  devisees,  as  the  intention  would 
not  have  been  in  their  favour,  the  heir  would  have  been 

let  in. 

It  is  clear,  however,  that  where  a  term  for  years  is  Whether  term 

for  years,  trust 

created  for  particular  purposes,  and  the  land  subject  thereto  heing  satisfied, 
is  devised  over,  the  term,  after  the  purposes  of  its  creation  attends  inherit- 
are  satisfied,  or  immediately,  if  those  purposes  do  not  benefit  of  de« 

▼isees. 

{l)  And  with  this  doctrine  the  cases  on  the  statute  restzaining  accuma- 
lation  of  income,  (ante  271,)  seem  to  agree. 


sees. 
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CHAP.  XVIII.    arise,  attends  the  inheritance  for  the  benefit  of  the  deri- 
see.     And  such  was  the  decision  in  one  case,  where  the 
nature  of  the  trust  and  the  expressions  of  the  testator  af- 
forded an  argument  in  favour  of  a  contrary  construction. 
Term  for  years,       The  casc  hcro  alludcd  to  is  Davidsou  V.  Foley  (/),  where 
tufied^'hefdTo    a  testator  devised  lands  to  trustees,  their  executors,  &c., 
anS'for^d^vu    ^^^  ninety-nine  years,  upon  the  trusts  after  mentioned, 

and,  after  the  expiration  or  other  determination  thereof, 
and  subject  thereto,  to  A.,  testator's  son,  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male.  Another  term 
was  created,  in  the  same  manner,  of  property  similarly 
given  to  B.,  another  son,  and  his  sons  in  tail  male.  The 
trusts  of  the  respective  terms  were  for  the  trustees,  in  their 
discretion,  to  pay  testator's  two  sons  an  annual  allowance, 
not  exceeding  a  given  sum,  but  so  as  that  Aey  shotdd  ham 
no  estate^  or  interest  in  the  rents  of  the  property ,  for  their 
livesy  other  than  the  trustees,  in  their  discretion,  shoidd 
think  proper ;  and  then  to  pay  off  a  certain  mortgage ; 
and  then  to  pay  certain  debts  of  his  sons,  but  so  that  the 
testator's  sons'  creditors  should  have  no  lien  upon  the 
land ;  and,  (ifier  the  decease  of  his  sonSy  and  the  payment 
of  the  mortgage-money  and  debts  before  mentioned,  and 
the  costs,  the  terms  were  to  attend  the  inheritance.  Lord 
Thurlow  was  of  opinion,  that,  as  the  purposes  for  which 
the  terms  were  created  were  exhausted,  the  terms  attended 
the  inheritance  for  the  benefit  of  the  tenants  for  life.  It 
had  been  ingeniously  argued,  he  said,  that  these  were 
trusts  extending  beyond  the  lives  of  the  sons,  and  that,  if 
those  trusts  were  sufficient,  the  sons  were  to  have  no  in- 
terest for  their  lives,  But  the  nature  of  a  resulting  trust 
was,  that  it  was  such  as  had  escaped  the  attention  of  the 
testator,  and  that  here  the  intention  of  raising  a  trust 

(0  2  Bro.  C.  C.  203.    See  Lord  Eldan'i  judgment  in  Sub^  v.  SUl^^ 
19  Yes.  364. 
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beyond  the  payment  of  debts,  was  totally  unexpressed,    chaf.  xvin. 
No  trnst  could  be  raised  upon  the  terms  used. 

Lord  Thurlow^s  reasoning  evidently  assumes  that  the 
devises,  subject  to  the  term,  comprised  all  the  interest 
not  actually  absorbed  by  the  trusts  of  such  term ;  and 
this  may  serve  to  reconcile  some  expressions  in  his  judg- 
ment^ v^hich  might  otherwise  seem  to  warrant  a  conclu- 
sion more  £a,vourable  to  the  heir  than  to  the  devisees. 

The  same  principle  has  been  applied  to  a  case  in  which  Cue  in  which 
a  term  for  years  v^ras  devised,  upon  trusts  to  be  therein-  ted,  but  no 
after  declared,  (but  which  were  not  declared,)  with  de-  daredT*" 
vises  over  on  the  ^*  expiration  or  sooner  determination" 
of  the  term,  the  words  "  subject  thereto,"  though  not 
actually  occurring  in  the  will,  being  by  force  of  the  in- 
tention appearing  upon  the  general  context,  supplied. 

As,  in  the  case  of  Sidney  v.  SheUey  {m\  where  A.  de- 
vised lands  to  trustees  and  their  heirs,  to  the  use  of  them, 
their  executors,  &c.,  for  ninety-nine  years,  "  upon  the 
trusts  hereinafter  expressed  and  declared  concerning  the 
same,  and  from  and  after  the  expiration  or  other  sooner 
determination  of  the  said  term  of  ninety-nine  yea«."  he 
gave  the  said  lands  to  several  persons  for  life  and  in  tail ; 
and  the  vnll  contained  no  declaration  of  the  trusts  of  the 
term.  It  was  strongly  contended  that  the  trusts  resulted 
to  the  heir,  chiefly  on  the  authority  of  a  dictum  of  Lord 
Hardwkke  (»),  in  a  case  wherein  a  term  of  ninety-nine 
years  having  been  created  by  settlement,  vnthout  any  de- 
claration of  trust,  his  Lordship  is  made  to  say,  upon  the 
question  whether  there  was  a  resulting  trust  for  the  set- 
tlor, '^  It  has  been  determined  so  in  the  case  of  voluntary 
settlements  and  wills ;"  his  Lordship  distinguishing  a  set- 

(m)  19  Ves.  362.  amoDg  Lord  Northin^^'i  papers, 

(n)  In  Brown  v.  Jones,  1  Atk.      coincided. 
191.    A  note  of  thifi  dictum,  found 
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CHAP,  xvm.  tlement  for  valuable  consideration.  But  Lord  EMoUj  in 
the  principal  case,  decided  that  the  testator,  having  created 
a  term  for  ninety-nine  years,  upon  trusts  to  be  aftervrards 
declared,  and,  at  the  expiration  or  sooner  determination 
of  that  term,  having  devised  those  estates  in  such  a  man- 
ner as  that  the  actual  enjoyment  of  them  was  clearly 
intended ;  the  termors  having  nothing  for  their  own  use, 
and  he  not  having  declared  any  trust,  the  result  was  ex- 
actly the  same  as  if  some  trust  had  been  declared,  which 
it  became  necessary  to  satisfy,  or  which  was  satisfied  after 
her  death.  His  Lordship  considered  that  the  will  was  to 
be  read  as  if  the  words  "  subject  to  the  trusts  thereof" 
were  in  it. 
As  to  tenns  not       Lord  Eldon  obscrved,  that,  if  the  limitation  had  been 

simply  to  the  trustees,  without  reference  to  any  trusts, 

however  monstrous  the  supposition  vnth  reference  to  the 

intention,  the  subsequent  devisees  must  have  taken  subject 

to  the  term. 

Whether,  under       Somctimcs  au  cstatc  is  made  to  determine  at  the  mar 

daring  minority  jority  of  a  miuor ;  and  it  happens  that  he  dies  under  a^: 

cstTte  deter-      wheucc  ariscs  the  question,  whether  the  devisee  is  entitled 

"ec^'^e  di^'ng   *©  hold  the  cstatc  until  the  minor  would,  if  living,  have 

minority.         attained  the  prescribed  age ;  or  whether  the  devise  orer 

(for  it  has  generally,  though  not  necessarily,  happened 
that  there  is  such  a  devise)  is  accelerated.  The  authori- 
ties upon  this  point  are  not  to  be  reconciled  (if  at  all) 
without  resorting  to  some  very  fine-spun  distinctions,  as 
vnll  be  seen  by  the  following  brief  statement. 

In  Carter  Y.  Church  {o)y  A.  devised  lands  to  his  daughter 
in  fee,  and  declared  that  his  executors  should  receive  the 
profits  until  she  attained  twenty-one,  towards  payment  of 
his  debts  and  legacies.     The  daughter  died  when  fi^e 

(o)  1  Ch.  Ca,  113, 


^ 
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years  old.     The  Lord  Keeper  was  of  opinion  that  the    chap.  xnn. 
charging  the  profits  until  the  daughter  attained  twenty- 
one,  amounted  to  a  term  until  she  would,  if  living,  have 
attained  that  age. 

So,  in  Level  y.  Needham  (/?),  where  A.  devised  lands  to 
C,  and  D.  and  their  heirs,  upon  trust,  to  receive  the  rents 
until  his  son  W.  should  attain  the  age  of  twenty-one 
years ;  and  pay  one  third  to  the  testator's  wife  in  lieu  of 
dower ;  and  out  of  the  other  two  thirds  to  raise  portions 
for  his  daughters ;  and  devised  all  to  W.,  when  twenty- 
one,  in  tail ;  and,  in  default  of  such  issue,  then  over.  W. 
died  under  the  age  of  twenty-one,  without  issue;  the  widow 
afterwards  died  before  W.  would,  if  living,  have  attained 
that  age ;  and  it  was  held,  that  the  wife's  third  for  such 
period  was  an  interest  undisposed  of,  and  went  to  the  tes- 
tator's heir,  on  the  ground  that  nothing  was  given  to  the 
devisees  until  W. attained  (or,  rather,  would  have  attained) 
his  majority,  and  died  vnthout  issue. 

The  most  singular  feature  in  this  case  is,  the  holding 
the  interest  of  the  vnfe  to  have  ceased  at  her  death.  If, 
as  the  Court  assumed,  a  term  was  absolutely  carved  out 
of  the  inheritance,  clearly  words  of  limitation  were  not 
necessary  to  vest  it  in  the  wife  with  the  transmissible 
quality  of  personal  estate. 

On  the  other  hand,  in  the  case  of  Manfidd  v.  Dugard{q)^ 
where  A.  devised  lands  to  his  wife  until  B.,  his  eldest 
son,  should  attain  twenty-one ;  and,  when  he  should  at- 
tain that  age,  to  him  in  fee.  B.  died  at  the  age  of  thir- 
teen ;  whereupon  his  heir  at  law  claimed  the  rents  from 
his  death.  The  Lord  Chancellor  held,  that  the  heir  was 
entitled,  for  that  the  wife's  estate  determined  at  the 
death  of  the  son,  whose  estate  in  fee,  which  was  vested 

(p)  2  Vera.  188.  {q)  1  Eq.  Ca.  Ab.  195,  pi.  4. 
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at  the  testator's  death,  took  effect  in  possession  on  that 
event. 

One  of  the  reasons  assigned  for  this  adjudication  was, 
that  the  land  was  not  devised  to  the  wife  for  payment  of 
debts,  probably  in  order  to  distinguish  it  from  Carter  v. 
Church  (r) ;  but  snch  a  distinction  seems  to  be  Tcry  nn- 
substantial,  and,  moreover,  does  not  apply  to  the  case  of 
Lefset  V.  Needham  («),  which  would  still  be  inconsistent  with 
Manfidd  v.  Dugard.  The  doctrine  of  the  latter  case 
seems  more  consistent  with  probable  intention  thaji  holding 
the  will  to  create  an  absolute  term  of  years,  independent 
of  the  life,  and  consequently  of  the  minority  of  the  de- 
visee, the  existence  of  such  minority,  it  would  seem,  sap- 
plying  the  sole  occasion  and  motive  for  the  creation  of 
the  estate  in  question. 

Sometimes  it  happens  that  real  estate  is  devised  to  a 
minor  contingently  on  his  attaining  twenty-one,  vrith  a 
devise  over  in  the  event  of  his  dying  under  that  age ;  in 
which  case,  though,  under  the  original  devise,  if  constraed 
to  be  contingent,  the  property  would,  during  the  minority, 
have  devolved  to  the  heir  at  law  of  the  testator  as  real 
estate  undisposed  of;  yet,  on  the  minor  dying  under  age, 
the  devise  over,  not  being  subject  to  the  postponement 
affecting  the  original  devise,  takes  effect  in  possession 
immediately  {t). 


(r)  Ante,  620.    (#)  Ante,  521.    (0  Cftoma^rf  T.^nnfo/bn^  18  Vee.d08. 
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DOCTRINE  OF  CONSTRUCTIVE  CONVERSION. 


I.  Mon^  eomidered  aa  Landy  and 
vice  versd.  Distinction  between 
abioiute  emd  fuaUJUd  Con^mt- 
img  Truiti. 

IL  Election  to  take  Property  in  its 
actual  State. 

III.  Effioct  tflfterff  Legatees  Enjoy- 
mewt  is  apparently  postponed 
until  Qmveraion,  andy  yens- 
ralfyf  as  to  relative  Rights  of 
Legatee  for  Life   and  ttlte- 


rior  legatee  under  residuary 
Clauses, 

IV.  Destination  of  undlsposed-^f  In- 

terests in  Property  direetedtobe 
converted.  Doctrine  of  Conver- 
sion as  bettDeen  Claimants  under 
WiU  and  real  and  personal 
Representatives  of  Testator^ 

V.  mfeat  of  Failure  by  LapsCy  or 

Otherwise^  of  pecuniary  Gfifts 
out  of  Proceeds  of  Land, 


I.  On  the  principle  that  equity  considers  that  as  done  Money  to  be 
which  ought  to  have  been  done,  it  is  well  established  that  considered  u 
**  money  directed  to  be  employed  in  the  purchase  of  land,  teni.*° 
and  land  directed  to  be  sold  and  turned  into  money,  are 
to  be  considered  as  that  species  of  property  into  which 
they  are  directed  to  be  converted ;  and  this  in  whatever 
manner  the  direction  is  given :  whether  by  will,  by  way 
of  contract,  marriage  articles,  settlement,  or  otherwise ; 
and  whether  the  money  be  actually  deposited,  or  only 
covenanted  to  be  paid ;  whether  the  land  is  actually  con- 
veyed, or  only  agreed  to  be  conveyed.     The  owner  of  the 
land,    [qu.  property?]  or  the  contracting  parties,  may 
make  land  money,  or  money  land  (a)."     It  follows,  there- 


(a)  Vide    Sir    TT^omas    SeweWs     1  Bro.  C.  C.  499,  whose  statement 
judgment  in  Fletcher  y.  Askbumer,     of  tbs  dootdne  in  thes0  tenns  was 
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fore,  that  every  person  claiming  property  under  a  will  or 
settlement  directing  its  conversion,  must  take  it  in  the  cha- 
racter which  such  instrument  has  impressed  upon  it;  and  its 
subsequent  devolution  and  disposition  will  be  governed 
by  the  rules  applicable  to  property  of  this  character. 
This  doctrine  is  founded  in  justice  and  good  sense :  since 
it  would  be  obviously  unreasonable  that  the  condition  of 
the  property,  as  between  the  representatives  of  the  parties 
beneficially  interested,  should  depend  on  the  acts  of  per- 
sons through  whom,  instnmientally,  the  conversion  is  to 
be  effected,  and  in  whom  no  such  discretion  is  expressed 
to  be  reposed.  The  principle  is,  besides,  too  well  sup- 
ported by  numerous  authorities  (i),  to  be  called  in  ques- 
tion at  this  day. 

Thus,  money  directed  to  be  laid  out  in  land,  and  settled 
on  A.  in  fee,  is,  though  not  actually  laid  out,  descendible 
as  real  estate  to  the  heir,  is  subject  to  tenancy  by  the 
courtesy  (c) ;  is  not  liable  (otherwise  than  real  estate  is 
liable)  to  simple  contract  debts  {d) ;  and  passes  under  a 
devise  of  lands,  tenements,  and  hereditaments  (&),  in  a  will 
sufficiently  attested  to  pass  real  estate. 


commended  for  its  accuracy  by  Lord 
Alvanleyy  in  IVhddale  y.  Partridge^ 
5  Ves.  396. 

{h)  2  Keb.  841 ;  2  Vem.  56  ;  Pre. 
Ch.  543,  cited  2  Vem.  58 ;  1  Vem. 
345 ;  2  Vem.  20 ;  1  Eq.  Ca.  Ab. 
273,  pi.  5 ;  1  Vem.  345  ;  2  Vem. 
20 ;  1  Eq.  Ca.  Ab.  274,  pi.  6 ;  2 
Vem.  101 ;  Id.  295 ;  Id.  506  ;  1 
P.  W.  172 ;  Pre.  Ch.  400 ;  1  Eq. 
Ca.  Ab.  175,  pi.  5 ;  3  P.  W.  212 ; 
Ca.  Temp,  Talb.  80 ;  1  P.  W.  204 ; 
Id.  483 ;  1  Bro.  P.  C.  Toml.  ed. 
207 ;  3  Id.  1 ;  Id.  148 ;  2  Atk.452; 
3  Atk.  Ill ;  3  Id.  245 ;  1  Bro.  C.C. 
224 ;  7  Bro.  P.  C.  Toml.  ed.  530  ; 
1  Bio.  C.  C.  497 ;  Id.  505 ;  2  Kee. 


646 ;  2  Kee.  653. 

(c)  Sweetappley.Bwdony2yeTn, 
536 ;  Cunningham  y.  Moocfy,  1  Vea. 
sen.  174;  Dodson  y.  Hc^,  3  Bro. 
C.  C.  404. 

(d)  Laurence  y.  Beverfy,  2  Keb. 
841.  Now  see  stat.  3  &  4  W.  4, 
c.  104. 

(«)  Lingen  v.  Sowray,  1  P.  W. 
172 ;  /SSiorer  y.  Shorer,  10  Mod.  39 ; 
Hanf^y.Astonyl  Aili.deA;  Ouidot 
y.  Guidot,  3  Id.  352 ;  BaMq^  r. 
Masters,  1  Ves.  jun.  201 ;  &C.S 
Bro.  C.  C.  99 ;  Hickman  y.  Bacon, 
4  Bro.  C.  C.  333 ;  Greeny. Stephens, 
12  Ves.  419 ;  S.  C.  17  Id.  64. 
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On  the  same  principle,  where,  under  the  old  law,  a    chap.  six. 
person  entitled  to  the  fee  simple,  in  possession  or  reversion, 
of  lands  to  be  purchased,  devised  them  by  a  will  executed 
before  the  actual  conversion,  the  lands  subsequently  pur- 
chased were  bound  in  equity  by  the  devise  (/). 

So,  in  the  converse  case  of  real  estate,  whether  free- 
hold or  copyhold,  being  directed  to  be  sold,  and  the  pro- 
ceeds bequeathed  to  A.,  who,  after  surviving  the  testator, 
happens  to  die  before  the  sale,  the  property  devolves  to 
his  personal,  not  his  real,  representative,  with  all  the  in- 
cidental qualities  of  personal  estate. 

It  is  true  that,  on  one  occasion  (^),  Lord  Loughhorough  General  doc- 
doubted  whether,  in  such  cases,  there  was  any  equity  be-  Lord  Lough'- 
tween  the  real  and  personal  representatives ;  suggesting  *''^*' 
that  they  were  rather  to  take  according  to  the  state  in 
which  the  property  was  found.     But  this  solitary  dictum  His  dictum 

ovemiled. 

has  been  completely  overruled  by  subsequent  Judges, 
who,  following  the  earlier  cases,  have  confirmed  the  rule 
before  stated  {h). 

The  doctrine,  of  course,  applies  where  the  ultimate  des-  Double  con- 
tination  of  the  property  is  to  be  reached  by  several  gra- 
dations.   Thus,  land  directed  to  be  sold,  and  the  proceeds 
to  be  invested  in  land,  will,  though  neither  conversion  has 
been  actually  effected,  be  regarded  as  real  estate  (e).     But  AiMointeuid 
where  the  first  conversion  is  out  and  out,  and  the  second  ?mioii  toUw 
qualified  only,  as  if  land  be  devised  to  trustees  to  be  sold,        *'***^ 


(/)  See  Lord  Cotoper^s  judgment 
in  Lingen  v.  Sowray^  as  reported 
1  Eq.  Ca.  Ab.  175,  pi.  5.  Such  a 
question,  can  hardly  arise  under  a 
will  made  or  republished  since  1837. 

(^)  Walker  v.  Dtnne^  2  Ves.  jun. 
170. 

(A)  Wheldaler.  Partridge, SYeB. 
388 ;  /SI  (7.  Id.  233 ;  Thornton  v. 
Haieky,  10  Ves.  129 ;  Biddulph  ▼. 


Bidduiph,  12  Yes.  161 ;  Oreen  v. 
Stephens,  Id.  419  ;  S.  C.  17  Ves.  54 ; 
Kirkman  v.  MilU,  13  Ves.  338; 
Triquet  v.  ThomUm,  Id.  345 ;  Van 
V.  Bametty  19  Ves.  102;  Ashbyy. 
Palmer,  1  Mer.  296,  and  stated  post, 
527;  Stead  v.  Newdigate,  2  Mer. 
521. 

(t)  Sperling  v.  7b//,  1  Ves.  sen. 
70 ;  Pearson  v.  Lane^  17  Ves.  101, 
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and  the  produce  is,  with  the  consent  of  certain  persons, 
to  be  laid  out  in  the  purchase  of  lands  or  in  government 
securities^  the  property  will  be  impressed  with  the  cha- 
racter which  the  first  conversion  stamps  upon  it,  namely, 
that  of  personalty  (Ar). 

This  leads  to,  or  rather  anticipates,  the  observation, 
that  the  new  character  must  be  decisively  and  absolutely 
fixed  upon  the  property ;  for  if  the  trustees  be  invested 
with  a  discretionary  control  over  its  eventual  destination, 
no  such  constructive  conversion  will  take  place. 

Thus,  in  the  case  of  WaOcer  v.  Denne  (Z),  where  money 
was  directed  to  be  laid  out  in  (freehold)  lands,  or  long 
terms  of  years,  Lord  Loughborough  held,  that  it  was  not 
converted  into  realty,  so  as  to  escheat  to  the  Crown  on 
failure  of  heirs,  there  being  an  option  in  the  trustees  to 
have  it  laid  out  in  either  species  of  property.  His  Lord- 
ship, indeed,  doubted  whether,  even  if  there  had  been  no 
such  option,  the  Crown  could  have  claimed.  But  his 
doubt  appears  to  have  referred  as  well  to  the  general  doe- 
trine,  as  to  its  effect  in  regard  to  escheat.  There  would 
seem  to  be  considerable  difficulty  in  supporting  the  claim 
of  the  Crown  to  have  the  money  laid  out  in  such  a  caa^ 
escheat  being  a  consequence  of  tenure ;  and,  therefore,  it 
should  seem  inapplicable  to  equitable  interests  of  every 
description. 

But  a  provision,  that,  until  land  be  purchased,  the 
money  shall  be  placed  out  on  security  at  interest,  does 
not  prevent  its  receiving  the  impression  of  real  estate  in- 
stanter  (m),  this  being  a  mere  temporary  arrangement. 

And  in  the  case  of  Thornton  v.  Hawlejf  (n),  Sir  William 


(it)  Fan  V.  BameUy  19  Vea.  102. 
{I)  2  Yes.  jun.  170.  See  also  Van 
y.  Bamett,  19  Yes.  102. 
(01}  See  Edwards  v.  OmmUss  of 


FFanwc*,  2  P.  W.  171. 

(n)  10  Yes.  129.  See  alw  7W- 
qu^  v.  ThMmUm^  18  Yes.  045.  But 
see  Lord  Eld<m's  judgment^  in  Fm 
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Chrant  was  of  opinion  that  the  circumstance  of  the  par-  crap.  xtx. 
chajse  being  to  be  made  at  the  request  and  mth  the  consent 
of  certain  persons,  did  not  prevent  the  fund  being  imme- 
diately impressed  with  the  quality  of  real  estate,  (to 
which  alone  the  limitations  were  applicable,)  on  the 
ground  that  this  requisition  did  not  exclude  the  authority 
of  the  trustees  to  convert  the  property  at  their  own  dis- 
cretion, without  request ;  but  only  rendered  it  imperative 
on  them  to  act  on  the  request,  if  made.  If  the  M.  R. 
was  right  in  his  construction  of  the  will,  the  conclusion 
at  which  he  arrived  respecting  the  nature  of  the  property, 
was  inevitable. 

It  seems  that  the  converting  effect  of  a  trust  for  sale,  Effect  of  pro- 
in  regard  to  a  legatee  to  whom  the  proceeds  are  be-  be  sold  being 
queathed,  is  not  prevented  by  the  fsict,  that  in  an  altema-  tain  contin- 
tive  event,  the  testator  has  devised  the  property  in  terms  ^^^  " 
adapted  to  its  original  state ;   as  he  may  have  contem- 
plated the  possibility  of  the  contingency  happening  before 
a  sale  could  be  effected ;  besides  which,  it  seems  to  have 
been  considered,  that  the  property  might  be  real  estate  as 
to  one  legatee,  and  personalty  as  to  another,  to  whom  it 
was  given  in  an  alternative  event. 

Thus,  in  the  case  of  Ashhy  v.  Palmer  (o),  where  a  testar  Landi  derised 
trix  devised  and  bequeathed  her  real  and  personal  estates  prooeeL  given 
to  trustees,  upon  trust,  as  soon  as  convenient  after  her  ^^'' 
decease  to  sell,  and  with  the  money  thereby  raised,  and 
the  rents  until  the  sale,  to  pay  her  and  her  late  husband's 


V.  BameUf  19  Veg.  102;  where, 
however,  the  direction  was  alterna- 
tive to  invest  in  personal  security  or 
land. 

(o)  MS.  \8.C.\  Mer.  296.  The 
statement  of  this  case  is  extracted 
firom  a  note  with  which  the  author 
has  been  faronred.    It  supplies  & 


deficiency  in  Mr.  Merivale's  report 
of  it,  in  which,  with  less  than  hb 
usual  accuracy,  he  omits,  in  the 
statement  of  the  wiU,  the  very  be* 
quest  on  which  the  question  arose, 
and  to  the  particular  language  of 
which  the  M.R.  adverted. 
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daughter;   and,  when  she  should  attain  twenty-one,  or 

marry,  "  to  pay  the  monies  which  should  be  in  the  hands 

of  the  trustees,  by  virtue  of  the  will,  undisposed  of  for 

the  uses  aforesaid,"  to  the  daughter.     And  the  testatrix 

went  on  to  direct  that,  if  the  daughter  died  under  twenty- 

^with  a  limi.    ouo,  or  Unmarried,  the  monies  in  the  hands  of  the  tros- 

thc  monic8,°or  tocs,  and  stick  part  of  iJie  real  estate  {if  any)  as  should  re- 

un9oidtoB{     'main  unsold  at  the  time  of  her  decease^  and  not  be  applied 

for  the  payment  of  her  debts,  or  for  the  education  of  her 
daughter,  should  go  to  the  testatrix's  sister,  her  heiis, 
executors,  and  assigns.  The  daughter  attained  twenty- 
one,  but  was  a  lunatic,  and  therefore  incompetent  to  elect 
to  take  the  estate  as  land  or  money.  The  question  was» 
whether  it  went,  at  her  death,  to  her  heirs  at  law  or  next 
of  kin.  For  the  heir  it  was  contended,  that  the  estate 
was  not  to  be  sold  at  all  events,  but  only  to  answer  a 
particular  purpose ;  that  the  testatrix  did  not  mean  it  to 
go  as  money ;  that  she  contemplated  the  possibUihf  of  its  not 
being  sold.  For  the  next  of  kin  it  was  argued,  that  the 
estate  was  to  be  sold  out  and  out ;  that  the  testatrix  had 
no  objection  that  her  sister  should  take  it  as  land,  if  hy 
accident  it  should  remain  unsold;  and  she  might  hare 
contemplated  the  premature  death  of  the  daughter  before 
a  sale  could  be  effected ;  in  which  event,  and  in  that  only, 
she  directs  that  the  trustees  shall  not  proceed  in  the  ac- 
complishment of  her  purpose.  And  it  was  contended 
that  the  words  "pay  to"  supported  this  construction;  and 
it  was  said  that,  at  all  events,  the  daughter  was  to  take  it 
as  money.  Sir  W.  GranU  M.  R. :  "I  think  that  the con- 
Hdd  to  be  per-  structiou  of  this  wiU  admits  of  no  reasonable  doubt :  it  is 
to  A.  the  settled  rule  of  this  Court,  that  land,  once  impressed 

with  the  character  of  money,  retains  that  impression,  till 
some  act  is  done  by  a  person  competent  to  do  that  act,  to 


^ 
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restore  it  to  its  primaiy  character.  The  testatrix  has  di-  chap,  xix. 
rected  the  estate  to  be  sold;  but  the  question  is,  not 
whether  the  estate  shall  be  actually  sold  or  not,  but  whe- 
ther it  iB  to  be  treated  as  personal  estate.  There  is  no 
gift  to  the  daughter  in  any  other  shape  than  that  of 
money.  I  see  nothing  inconsistent  in  the  subsequent 
clia>use,  by  which,  in  the  event  of  the  death  of  the  daugh- 
ter under  twenty-one,  such  part  of  the  estate  as  should 
remain  unsold  is  given  to  the  sister  (/>).  She  might 
choose  to  give  it  to  the  daughter  as  money,  and  to  the 
sister  as  land.  There  is  no  inconsistency  in  saying  it  shall 
be  converted  quoad  the  first  taker,  not  quoad  the  second. 
The  cases  which  have  arisen  between  the  heir  and  next  of 
kin  of  a  testator  have  no  application  to  the  present  (q).'' 

And  though  a  mere  power  of  sale  or  purchase,  of  course.  Mere  power 
does  not  change  the  nature  of  the  property ;  yet,  the  cir-  diu^^nYenron 

_,  *    . t  1  X •         i.1-  1  1-  unless  by  force 

cumstance  of  the  clause  respecting  the  sale  or  purchase  of  the  context. 

being  firamed  in  the  language  of  a  power,  will  not  prevent 

its  producing  a  constructive  conversion,  if  the  context  of  the 

will  shews  that  it  is  meant  to  be  imperative,  or  in  the 

nature  of  a  trust.     Thus,  in  the  recent  case  of  Grieveson 

V.  Kirsopp  (r),  where  a  testator  gave  to  his  widow,  for 

the  benefit  and  advantage  of  his  children,  power  of  selling 

his  Woodfoot  estate ;  and,  by  a  codicil,  expressed  himself 

(in  effect)  thus :  "  I  do  empower  my  wife  to  sell  all  my 

estates  whatsoever,  and  the  money  arising  from  such  sale, 

together  with  my  personal  estate,  she  my  said  wife,  shall 

(p)  As  to  this,  see  also  Crabtree  Lord  Loughboroughy  that  it  might. 

V.  Bramble^  3  Atk.  680.  Lord  JEldon  has  alluded  to  these 

(q)  What  is  the  effect  of  a  di-  conflicting  opinions  wiUiout  stating 

rection  to  purchase  land  in  a  parti-  his  own.    See  Broome  v.  MoncJb,  10 

cular  parish,  in  which  it  turns  out  Yes.  610 ;  also  Hayes's  Introd.  5th 

that  land  cannot  be  obtiuned,  is  not  ed.,  p.  95. 
settled.    Lord  Thurlow  thought  it         (r)  2  Keen,  653. 
could  not  he  laid  out  elsewhere; 

VOL.  L  MM 
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CHAP.  XIX.    and  may  divide  and  proportion  among  my  ssud  children, 

as  she  shall  think  fit  and  proper,  or  as  she  shall  direct  by 

will."     The  estate  was  neither  sold  nor  appointed  hy  the 

widow.     It  was  held,  that  a  trust  for  the  children  was 

created  by  the  will,  and  that  they  were  entitled  eqmdly. 

It  was  held  also,  that  the  direction  to  sell,  operated  a^  a 

conversion  of  the  real  estate,  and  that  the  shares  of  those 

children  who  were  dead  devolved  on  their  representatWes 

as  personalty. 

Nature  of  pro.       But  although,  in  general,  the  presumption  is,  that  a 

d^™on  tans-  testator  does  not  intend  the  nature  of  the  property  to  de- 

JS  or  not^  ^    ^e^d  upon  the  option  of  the  person  through  whom  the 

conversion  is  to  be  effected ;  yet,  if  upon  the  whole  will  it 
appears  to  have  been  the  intention  of  the  testator  to  give 
to  such  person  an  absolute  discretion  to  sell  or  not,  the 
property,  in  the  meantime,  will,  as  between  the  real  and 
personal  representatives  of  the  persons  beneficially  enti- 
tled, devolve  according  to  its  actual  state.  Thus,  in  the 
case  of  Polley  v.  Seymour  («),  a  testatrix  devised  the 
residue  of  her  real  and  personal  estate  to  W.,  his  heirs, 
executors,  and  administrators,  according  to  the  different 
qualities  thereof,  upon  trust,  to  retain  and  keep  the  same 
in  the  state  it  should  be  in  at  the  time  of  her  decease,  as 
long  as  he  should  think  proper,  or  to  sell  and  dispose  of 
the  whole,  or  such  part  thereof,  as,  and  when  he  or  they 
should  from  time  to  time  think  expedient,  and  then,  upon 
trust,  to  invest  the  proceeds.  The  testatrix  then  directed 
that  W.,  his  heirs,  executors,  or  administrators,  should 
stand  possessed  of  all  such  the  general  residue  of  her  real 
and  personal  estate,  and  after  such  sale,  of  the  securities 
whereon  the  same  should  have  been  invested,  in  trust, 
out  of  the  rents  and  profits,  interest,  dividends  and  pro- 

(*)  2  You.  &  CoU.  708. 
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ceeds  to  pay  several  life  annuities;  and  after  payment  chap. xix. 
thereof,  the  testatrix  directed  W.,  his  heirs,  executors, 
and  administrators,  to  stand  possessed  of  all  the  said  resi- 
due of  her  said  real  and  personal  estate,  and  of  the  stocks, 
funds,  and  securities,  whereon  the  same  or  any  part 
thereof,  should  have  been  invested,  and  the  rents  and  pro- 
fits, interest,  dividends,  and  produce  thereof,  in  trust  for 
five  persons  (including  W.  himself),  in  equal  shares,  and 
for  their  respective  heirs,  executors,  administrators,  and 
assigns,  according  to  the  different  qualities  thereof.  It 
was  held,  that  upon  the  terms  of  this  will,  it  was  not  the 
intention  of  the  testatrix,  that  the  property  should  be  con- 
verted out  and  out ;  but  that  W.  had  a  discretion  to  sell 
the  whole,  or  any  part  of  it,  when  and  aa  he  might  think 
expedient;  and  that  until  he  exercised  that  discretion, 
the  property  must  be  considered  to  remain  in  the  state  it 
was  in  at  the  time  of  the  death  of  the  testatrix. 

The  question  whether  real  estate  is  absolutely  converted  Legacy  duty  on 
by  a  direction  or  authority,  often  comes  under  considera-  Late,  often 
tion  on  the  claim  of  the  Crown  to  legacy  duty  under  the  {f^^e^oonver- 
General  Stamp  Act  (66  Geo.  3,  c.  184,  sched.  part  3),  •*«*»*^>'*'*- 
which  subjects  to  the  duty  ^'  moneys  to  arise  from  the  sale, 
mortiraire,  or  other  disposition  of  any  real  or  heritable  estate 
dire.St«  be  eold,  Irtp^ed,  or  otherwUe  dtep„«d  or 
On  this  subject  the  following  points  have  been  decided : — 

1st,  That  where  real  estate  is  directed  to  be  sold  out  Roiei  on  this 
and  out,  the  duty  attaches,  though  the  property  is  not  "  ^  * 
actually  sold  because  the  legatee  elects  to  take  it  as  real 
estate  (t). 

2ndly,  That  where  trustees  have  an  option  to  sell  or 
to  continue  the  property  in  its  actual  state,  and  in  the 


(0  AUom^'Chneral  r.  Holfordy     Ramsay s  TVustees,  2  Cromp.,  M.,  & 
1  Price,  426;  Advoeat^Chneral  ▼.      R.  224,  n. 
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exercise  of  this  discretion  they  leave  it  unsold,  the  legacy 
duty  does  not  apply  {u) ;  but  that 

3rdly,  Even  where  the  terms  of  the  will  confer  on  the 
trustees  an  absolute  discretion  in  regard  to  the  conversion 
of  the  property;  yet  if  they  do  actually  sell,  the  proceeds  of 
the  sale  are,  by  such  means,  rendered  liable  to  the  datj(r). 
Mere  power  of       And  it  is  to  be  obscrvcd,  that  where  trustees  are  au- 
let  in  legacy      thorizcd  to  scll  or  uot  as  they  think  proper,  and  in  virtae 
^'  of  this  option  they  leave  the  property  unconverted,  the 

legacy  duty  is  not  attracted  by  a  mere  declaration  in  the 
will,  that  the  property  shall  be  deemed  to  be  personal  es- 
tate, as  it  is  not  in  the  power  of  a  testator  to  alter  or 
regulate  the  nature  of  the  subject  of  disposition  by  any 
such  declaration.  Inasmuch,  therefore,  as  an  absolute  di- 
rection to  sell  will  produce  a  constructive  conversion 
for  this  purpose,  notwithstanding  a  declaration  that  the 
property  should  have  the  qualities  of  real  estate;  so, 
by  parity  of  reasoning,  a  declaration  that  it  shall  be 
deemed  personalty  would  not  bring  the  legacy  duty  on 
property,  upon  which  the  character  of  personalty  was  not 
otherwise  impressed. 
Option  to  aUot       Thus,  iu  the  case  of  Attorney-General  \.  Mangles  (it), 

property  to  be- 

neficiai  legatees  whcrc  a  tcstator  gavc  to  his  executors,  their  heirs,  exe- 
cutors, and  administrators,  all  the  residue  of  his  estate, 
real  and  personal,  upon  trust,  at  such  times  as  they  might 
think  fit,  to  selly  convey^  or  otherwise  to  convert  into  money 
the  same,  or  any  part  thereof ;  and  directed  that  all  the 
residue  of  his  estate  should  be  invested  as  it  should  be 
realized,  and  should  be  divided  amongst  his  children,  in 
certain  shares;  and  the  testator  directed,  that,  in  the  event 
of  any  of  his  children  dying  under  twenty-one,  and  with- 

(u)  AUomeiy-General  v.  Mangles^      &  R.  206. 
5  Mee.  &  W.  120.  (to)  6  Mee.  &  W.  128. 

(v)  In  re  Evans^  2  Cromp.,  M., 
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out  issue,  his  or  her  legacy  or  share  should  be  considered 
as  having  lapsed ;  and  that  in  case  any  of  his  daughters 
should  marry  under  twenty-one,  his  trustees  should  settle 
her  fortune  upon  such  trusts,  &c.,  as  were  specified  in  the 
will  of  his  the  testator's  father,  with  respect  to  certain 
bequests  oi  personal  property  io  the  sisters  of  the  testator, 
contained  in  such  will ;  and  the  testator  directed  that  his 
trustees  should  have  full  power,  in  making  such  sales  aa 
in  the  said  will  were  directed^  to  resort  to  either  public  or 
private  sale,  and  to  buy  in  and  resell,  and  to  defer  any 
sale  so  long  as  they  might  think  fit,  and  of  causing  any 
part  or  parts  of  his  real  or  pei^sonal  estate  to  be  valued  in- 
stead of  being  sdd^  and  of  allotting  such  parts  to  any  or 
eitJier  of  his  children  at  the  amount  of  the  valuation^  as  a 
part  of  his  or  her  proportion  of  his  residuary  estate;  but 
to  be  considered  as  personal  estate,  and  subject  to  the  trusts 
in  the  will  declared  respecting  such  proportions  of  resi- 
duary estate.  The  trustees  sold  part  of  the  property,  and 
caused  the  remaining  part,  which  consisted  entirely  of 
real  estate,  to  be  valued,  and  allotted  such  unsold  part  to 
one  of  the  children,  in  satisfaction  of  his  share,  appro- 
priating the  proceeds  of  the  rest  to  the  other  shares.  The 
Court  of  Exchequer  held,  that  legacy  duty  was  payable 
upon  the  amount  of  the  part  which  was  actually  sold,  but 
not  upon  the  part  which  the  trustees  had  allotted  to  the 
testator's  son  under  the  discretionary  power  in  the  will ; 
the  Court  considering  that  the  power  of  allotting  the  es- 
tate was  inconsistent  with  saying  that  it  should  be  per- 
sonal estate ;  and  that  as  this  declaration  did  not  affect 
the  trustees'  discretion  to  sell  or  not  as  they  might  think 
fit,  it  did  not  render  the  property  liable  to  the  duty. 


CHAP.  XIX. 


II.  But  although  a  new  character  may  have  been  in  Penonabso. 
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lutely  entitled, 
may  elect  to 
take  property 
in  its  actoal 
■tate. 


Who  competent 
to  make  elec- 
tion. 


Parol  declara- 
tiona. 


What  amounts 
to  an  election. 


plain  and  nnequivocal  terms  impressed  upon  property  by 
means  of  a  trust  for  conversion;  yet  such  constractiTC 
quality  is  liable  to  be  determined  by  the  act  of  the  per- 
son or  persons  beneficially  entitled,  who  may,  at  any 
time  before  its  conversion  de  facto,  elect  to  take  the  pro- 
perty in  its  actual  state.  And  then  comes  the  inqniiy, 
who  are  personally  competent  to  make,  and  what  amounts 
to,  such  an  election.  It  is  clear  that  an  infant  (.r),  or  lu- 
natic {t/)y  is  incompetent,  and  also  a  feme  covert  (2:),  un- 
less under  a  power  or  trust  authorizing  her  to  deal  with 
the  property  as  a  feme  sole.  It  was  said  by  Lord  Mac- 
clesfidd^  in  Edwards  v.  Countess  of  Warwick  (a),  that  the 
election  might  be  made  by  parol.  This  vras  denied  by 
Lord  Hardmcke  in  Bradish  v.  Gee  {b) ;  but  the  aflSrma- 
tive  appears  to  have  been  decided  at  the  Rolls  (c),  in  the 
case  of  Chaloner  v.  Bvicher. 

The  expressions  or  acts  declaratory  of  such  an  inten- 
tion, however,  must  be  unequivocal  (rf).  Thus,  where  {() 
a  person  was,  under  a  settlement,  tenant  in  tail  of  lands^ 
with  reversion  in  fee  to  himself,  and  was  entitled  under 
the  same  settlement  to  lands  to  be  purchased  with  a  cer- 
tain sum  of  money,  and  settled  to  the  same  uses ;  it  was 
held,  that  his  levying  a  fine  of  the  land  limited  by  the 
settlement,  to  bar  the  issue,  did  not  demonstrate  an  inten- 
tion to  take  as  money  the  fund  not  laid  out  (f). 


(x)  Carr  r.  EUiscn^  2  Bro.  C.  C. 
66;  Fan  v.  BameU^  Id  Vea.  102. 

(y)  Ashby  v.  Palmer^  1  Mer.  296. 

(z)  Oldham  v.  Bvffkei,  2  Atk. 
462. 

(a)  2  P.  W.  173. 

(b)  Amb.  229. 

le)  8  March,  1796 ;  cited  3  Atk. 
685. 


(d)  SUadY.NewdigaU^  2  Mer.531. 

(«)  Edwards  v.  OomUeu  of  War- 
wick, 2  P.  W.  171;  2  Eq.  Ct-AlK 
42,  pi.  3;  S.C.  in  Dom.  Proc.  1 
Bro.  P.  C.  (Toml.  ed.)  203. 

(/)  As  to  barring  entails  in Itfi^ 
to  be  purchased,  see  itat.  3  &  ^  ^' 
4,  c.  74,  83.  70,  71;  and  1  Hayeses 
Introd.  5th  ed.  p.  204. 
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But  it  has  been  decided,  that  where  a  person  entitled    cbap.  xix. 


to  the  fee-simple  in  lands  to  be  purchased  with  trust-  chMigmg  tho 
money,  called  m  the  money,  and  placed  it  out  upon  a  fresh 
security,  in  the  name  of  a  trustee,  for  himself,  his  execu- 
tors, and  administrators,  he  had,  by  these  acts,  elected 
to  take  it  as  money  (y). 

So,  where  (h)  the  legatee  of  the  proceeds  of  an  estate  DemiBing  the 
directed  to  be  sold,  entered  upon  the  estate  and  made  a 
lease  of  it,  reserving  rent  to  her  heirs  and  assigns,  she  was 
held  to  have  elected  to  take  it  as  land. 

And  where  {i)  a  person  entitled  to  the  absolute  rever-  Bequeathing  it 
sion  in  a  fund  of  this  description,  made  his  will,  in  which,  "  '^"^ 
after  devising  certain  real  estate  (/),  he  bequeathed  the 
residue  of  his  personal  estate  in  possession  or  reversion^ 
Sir  W.  Chrant  decided,  that  as  the  testator  had  no  other 
reversionary  interest  to  which  this  expression  could  be 
applied,  it  amounted  to  a  demonstration  of  intention  to 
bequeath  this  fund  as  personal  estate.  There  seems,  how- 
ever, to  be  some  difficulty  in  drawing  any  such  inference 
from  the  inaptitude  of  the  terms  of  the  bequest,  to  any 
other  eadsting  property  of  the  testator  at  the  date  of  the 
will,  seing  that  a  residuary  disposition  of  this  nature  com- 
prises after-acquired  personalty  (Ar). 


{g)  lAngm  r.  Sowra^y  1  P.W. 
172;  Pre.  Ch.  400;  1  £q.  Ca.  Ab. 

175,  pi.  5,  s.  a 

(Jk)  Orabtree  v.  Bramble,  3  Atk. 
680. 

(0  TViquei  v.  ThanUany  13  Yes. 
345. 

(j)  It  was  said  in  aigument,  that 
he  described  himself  as  residuary 
l^atee  of  the  last  owner;  but  this 
does  not  appear  in  the  will,  as  stated. 

(i)  It  seems,  that  where  a  person 
covenants  to  purchase  land,  and  even- 


to  U. 


tuaUy  himself  becomes  solely  enti-  'Whera  person 

tied  to  it,  so  that  the  obligation  to  Ixnind  to  la^ 

lay  out,  and  the  right  to  caU  for,  i^^^l^ 

the  money  centre  in  the  same  per-  himself  entitled 

son ;  the  covenant  is,  without  any  act 

on  his  part,  considered  as  dischaiged. 

As  in  the  case  of  ChkhetUr  v.  Bids' 

erttafff  2  Vem.  295,  where  A.  on  hb 

marriage,  covenanted  to  lay  out  a  sum 

of  money  in  the  purchase  of  land,  to 

be  settled  to  the  use  of  himself  for 

life ;  remainder  to  his  intended  wife 

for  life ;  remainder  to  the  first  and 
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CHAP.  xi».         And  here  it  may  be  observed,  that  in  order  to  amoimt 


AU  pcreonB  in-  to  an  elcction  to  take  property  in  its  actual,  as  distin- 

tereated,  must  ,  ^  . 

concur  in  act  of  guished  from  its  eventual  or  destined,  state,  the  act  must 

election* 

be  such,  as  to  absolutely  determine  and  extinguish  the 
converting  trust ;  and  hence  it  would  seem  to  follow,  that 
where  two  or  more  persons  are  interested  in  the  property, 
it  is  not  in  the  power  of  any  one  co-proprietor  to  change 
its  character,  in  regard  even  to  his  own  share ;  for,  as  the 
act  of  the  whole  would  be  requisite  to  put  an  end  to  the 
trust,  nothing  less  will  suffice  to  impress  upon  the  pro- 
perty a  transmissible  quality,  foreign  to  that  which  it  had 
received  from  the  testator.  Thus,  if  lands  be  devised  to 
Owner  of  undi.  trustces,  upou  tnist,  for  salc,  and  to  pay  the  proceeds  to 
cannot  elect.      A.,  B.,  and  C,  iu  cqual  shares,  and  after  the  death  of 

the  testator,  and  before  the  sale  is  effected,  A.  grants  a 


other  sons  of  the  marriage  in  tail ; 
remainder  to  the  daughters  in  tail ; 
remainder  to  his  own  right  heirs. 
A.  did  not  lay  out  the  money,  and 
survived  his  wife,  who  died  without 
issue ;  and  it  was  decided,  that  the 
money,  though  once  bound  by  the 
articles,  became  free  again  by  the 
death  of  the  wife  without  issue,  and 
the  consequent  failure  of  the  objects 
of  the  several  limitations ;  and  was, 
therefore,  at  the  death  of  the  settlor, 
his  personal  estate.  This  decision, 
indeed,  was  questioned  by  Lord 
Talbci,  in  Leehmere  v.  Lechmere,  Cas. 
temp.  Talb.  90;  and  by  Sir  Joseph 
JefyU,  in  Lechmere  v.  Earl  of  Car- 


*  The  able  and  elaborate  argu- 
ments of  Sir  John  Scott  (afterwards 
Lord  Eldon)f  and  Mr.  Feame^  the 
counsel  for  the  appellants,  display 


lisle,  3  P.  W.  221 ;  but  Lord  Tkur- 
law,  in  the  great  case  of  PuUemy  r. 
Darlington,  1  Bro.  C.  C.  238;  7 
Bro.  P.  C.  (Toml.  ed.)  530*,  ex- 
pressed a  strong  opinion  that  it  was 
right;  which  case  went,  hord Eldon 
has  said,  to  this:  '^that  if  the  pro- 
perty was  at  home,  in  the  possession 
of  the  person  under  whom  they 
claimed  as  heir  and  executor,  the 
heir  could  not  take  it;"  and  his 
Lordship  observed,  the  question, 
then,  was  not  upon  the  equity  be- 
tween the  heir  and  the  executor, 
but  whether  the  property  was  at 
home. 


the  deepest  research  into  the  mh- 
ject;  but  they  did  not  succeed  in 
overturning  the  decree. 
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lease  of  his  one-third,  or  does  any  other  act  unequivocally  chap. 
dealing  with  it  as  real  estate,  and  then  dies ;  his  share 
will,  nevertheless,  it  is  conceived,  devolve  to  his  personal 
representatives,  as  it  would  still  be  the  duty  of  the  trus- 
tees to  proceed  to  s,  sale,  on  account  of  the  other  shares, 
the  converting  trust  having  been  created  for  the  benefit 
of  all. 

But,  although  it  is  not  in  the  power  of  the  owner  of  an  Dbpontioiia  by 
undivided  share,  or  any  other  partial  interest  in  property  h^nn^taS 
which  is  directed  to  be  converted,  by  his  single  act,  to  ^*™^ 
change  its  character,  and  thereby  impart  to  it  a  different 
transmissible  quality,  it  does  not  follow  that  every  dis- 
position by  such  partial  owner  adapted  to  the  property 
in  its  actual  state,  is  nugatory.  On  the  contrary,  it  is 
clear,  that  if  a  person  entitled  to  a  partial  interest  in  money 
to  be  laid  out  in  land,  shews  an  intention  to  dispose  thereof 
by  will,  or  otherwise,  as  personal  estate,  it  will  pass  by  such 
disposition  (m) ;  though  on  the  death  of  the  donee,  it  would 
devolve  to  his  real  representative.  So,  if  the  legatee  of 
the  proceeds  of  real  estate  directed  to  be  sold,  devise  the 
land  in  its  character  of  real  estate,  the  devisee  will  be 
entitled  to  the  fund  in  question,  though  it  would,  when  ac- 
quired, be  personal  estate  in  the  hands  of  such  devisee  (n). 

And  here,  it  may  be  observed,  that  where  (o)  real  estate  Hmbuid  and 


(m)  IViqwt  V.  Thamton^  13  Ves. 
845. 

(n)  See  Hewit  v.  Wriffht,  1  Bro. 
C.  C.  86. 

(o):ifa^v.i&97er,4Sim.360.  This 
doctrine  is  often  found  very  conve- 
nient in  practice,  where  a  married 
woman  has  a  reversionary  interest  in 
a  fund  of  this  description ;  which,  in 
its  character  of  personalty,  she  is  in- 
competent to  deal  with,  so  as  to  bar 
her  contingent  right  by  survivor- 


ship ;  but  which,  according  to  the 
case  just  cited,  may  be  effected  by 
means  of  a  deed  (duly  acknowledged 
as  to  the  wife)  conveying  the  pro- 
perty as  real  estate.  This  anomaly 
arises  from  the  fact  of  the  law  hav- 
ing, in  regard  to  one  species  of  pro- 
perty, provided  the  requisite  ma- 
chinery of  disposition  by  persons 
under  coverture;  and  not  as  to  the 
other. 
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was  devised,  upon  trust  for  sale,  and  the  proceeds  were  to 
wife  may  con.    be  divided  among  several  persons,  one  of  whom  was  a 

Teyland  direct-  ox 

ed  to  be  loid,    married  woman,  who  (the  estate  being  unsold)  joined  with 

as  real  estate* 

her  husband  in  levying  a  fine  of  her  share  therein ;  it  was 
held,  that  the  wife  was,  by  this  means,  barred  of  her 
equity  to  a  settlement  out  of  the  fund.  And  the  same  ef- 
fect, it  is  conceived,  would  now  be  produced,  by  the  hus- 
band and  vnfe  conveying  the  property  by  a  deed  acknow- 
ledged by  her,  according  to  the  statute  of  3  &  4  Will.  4, 
cap.  74,  ss.  77,  79. 


Tnutees'  op-  HI.  Somctimcs,  the  exercise  of  trustees*  option  to  con* 
affSjt  d^rtiJJJT^  vert,  regulates  not  merely  the  devolution  of  property  as 
tionofproperty.  ^^^^^^^u  ^jjg  ^esil  and  personal  representatives  respectively 

of  the  beneficial  objects,  but  also  determines  its  destina- 
tion under  the  will  itself;  i.  e.  until  conversion,  it  belongs 
to  one,  and  when  actually  converted,  to  another.     Laige 
and  inconvenient  as  such  a  discretion  is,  yet,  if  the  inten- 
tion to  confer  it  be  clearly  manifested,  the  construction 
must  prevail,  in  spite  of  any  suspicion  that  the  testator 
misapprehended  the  effect  of  the  terms  he  has  employed. 
As  in  the  case  of  Broum  v.  Bigg  (o),  where  a  testator 
ordered  and  empowered  his  vnfe  (in  case  she  chose  so  to 
do)  with  the  advice  of  W.  6.,  to  sell  all  his  G.  estates, 
stating  that  she  would  probably  not  choose  to  live  there, 
with  the  crop,  stock,  and  effects,  with  all  convenient  speed; 
and  the  money  arising  from  such  sale,  to  be  placed  out  on 
security,  the  yearly  interest  of  which,  as  well  as  the  in- 
terest due  to  the  testator  on  notes,  bonds,  mortgages,  or 
otherwise  (except  what  was  in  the  public  funds,)  he  gave 
to  his  wife  for  life,  determinable  as  to  one  moiety  on  mar- 
Co)  7  Ves.  279. 


i 
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riage  again.  And  the  testator  gave  the  whole  of  his  per-  chap,  xix. 
sonal  estate,  principal  and  interest,  of  every  kind,  both  on 
public  and  private  security,  before  undisposed  of,  to  seve- 
ral persons.  The  wife  sold  part  of  the  6.  estate,  and 
died;  and  Sir  W.  Grants  M.  R.,  held,  that  the  proceeds 
of  such  part  belonged  to  the  residuary  legatees,  and  that 
the  unsold  part  of  the  estate  remained  the  property  of 
the  testator's  heir. 


So,  if  the  fund  arising  from  the  sale  be  disposed  of  in  Vexing  of  fond 
such  terms  as  unequivocally  and  explicitly  to  make  the  actual  laie. 
vesting  depend  on  the  period  of  actual  sale,  the  vesting 
will  be  postponed  accordingly. 

Thus,  where  (p)  b,  testator  devised  certain  real  estates 
to  his  wife  for  life,  and  directed  that  A.  should,  as  soon 
after  her  decease,  or  her  refusing  to  release  her  dower,  as 
conveniently  might  be,  sell  the  estate ;  and  as  to  the  mo- 
nies arising  from  the  sale,  together  with  the  rents  till 
sold,  he  gave  the  same  to  be  equally  divided  between  his 
five  nephews  (naming  them),  at  such  time  as  the  sale 
should  be  completed,  in  case  they  should  be  then  living , 
but,  in  case  any  of  them  should  die  in  his  lifetime,  or  be- 
fore the  sale  of  his  said  estate  should  be  completed,  leav- 
ing issue,  his  part  should  be  paid  to  his  children ;  but  in 
case  any  of  them  should  die  in  his  lifetime,  or  before  the 
sale  should  be  completed,  without  leaving  issue,  to  the 
survivors.  Sir  W.  Grant  held,  that  the  share  of  a  ne- 
phew surviving  the  testator,  but  dying  before  the  sale, 
did  not  vest ;  observing,  that  to  adopt  the  contrary  con- 
struction would  deny  to  the  testator  the  power,  by  any 
express  form  of  words,  or  clear  manifestation  of  intention, 
to  make  the  vesting  depend  on  the  actual  sale. 


(p)  EHwin  y.  Elwiny  8  Yes.  541.    See  aLao  Fauliener  r,  Hollingiwwth^ 
cit.  8  Yes.  538. 
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CHAP.  XIX.  In  all  such  cases,  however,  the  courts,  ever  anxious  to 
avoid  imputing  to  a  testator  a  mode  of  disposition  at 
variance  with  what  is  usual  and  convenient,  will  diligently 
seek  in  the  context  of  the  will  for  means  of  escape ;  and 
in  one  class  of  cases,  of  very  frequent  occurrence,  the  li- 
teral force  of  the  language  of  the  will  has,  even  without 
any  such  aid  from  the  context,  been  moulded  into  con- 
Doctrine  as  to    formity  with  probable  intention.     The  cases  here  alluded 

enjoymeiit  of  .  •  ^  •   %  •«  •  « 

property  which  to,  are  thosc  m  which  a  will,  creatmg  a  trust  for  conver- 
trofltforconver-  siou,  is  SO  framed,  as  thai  the  enjoyment  of  the  cestui 

que  trust,  is  apparently  made  to  wait  until  actual  conver- 
sion.    The  inconvenience  of  such  a  postponement  is  ob- 
vious ;  it  seems  hardly  supposable  that  the  testator  could 
mean  that  the  actual  enjoyment  by  the  object  of  his 
bounty  should  be  liable  to  be  deferred  for  an  indefinite 
period,  by  difficulties  attending  the  execution  of  the  trust, 
or  the  want  of  activity  in  the  trustees  in  effecting  a  con- 
version.   To  prevent  such  consequence,  a  liberal  construc- 
tion has  obtained  in  these  cases,  and  the  legatee,  until  the 
execution  of  the  trust,  takes  an  interest  in  the  uncon- 
verted  property,  corresponding  to  that  which  he  would 
have  been  entitled  to  in  the  proceeds,  if  the  conversion 
had  taken  place.     Thus,  where  {q)  lands  were  devised  to 
be  sold,  and  out  of  the  money  arising  from  the  sale  other 
lands  were  to  be  purchased,  to  be  settled  to  certain  uses, 
and  a  person  who  would  have  been  tenant  in  tail  under 
those  uses,  with  reversion  in  fee  to  himself,  levied  a  fine 
of  the  estate  devised  to  be  sold ;  Sir  W.  Grant  held,  that 
though  no  estate  was  in  terms  limited  to  him  in  that 
property,  yet  he  was  tenant  in  tail  in  equity ;  and  by  the 
fine,  acquired  an  equitable  fee. 

But  though  the  general  principle  is  well  settled ;  yet 

(g)  Pearson  v.  Lane^  17  Ves.  101. 
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many  questions  have  arisen  in  the  course  of  its  applica- 
tion, especially  respecting  the  precise  point  of  time  at 
which  the  enjoyment  of  the  legatee  for  life  commences ; 
the  effect  of  an  express  direction  to  accumulate  the  in- 
come until  conversion ;  and,  above  all,  as  to  whether  the 
I^atee  for  life  of  the  proceeds,  is,  until  the  conversion  of 
the  property,  to  take  the  actual  income,  or  the  assumed 
income ;  in  other  words,  whether  he  is  entitled  to  the  in- 
come accruing  from  the  property  in  its  actual  condition, 
or  the  income  which,  if  duly  converted  and  invested,  it 
would  have  yielded. 

Points  of  this  nature  have  most  commonly  occurred 
under  general  residuary  clauses,  containing  trusts  for  sale 
and  conversion,  in  which  the  principle  has  to  be  applied 
to  the  various  species  of  property  of  which  a  residue  is 
composed. 

The  following  positions  will  be  found  to  embody  the  Ruiei  dedaoed 
chief  doctrines  to  be  deduced  from  the  authorities : — First, 
That  in  the  ordinary  case  of  residuary  personal  estate 
being  directed  to  be  sold,  or  otherwise  converted  into 
money,  and  the  produce  (either  with  or  without  a  prior 
express  trust  for  payment  of  debts  and  legacies,)  laid  out  As  to  income 
in  government  or  real  securities  for  the  benefit  of  a  person  of  propertr^da- 
for  life,  at  whose  decease  the  capital  is  given  over,  with-  ^  "'^** 
out  any  express  appropriation  of  the  income  accruing  before 
conversion,  the  income  arising  from  such  part  of  the  residue 
as,  at  the  testator's  decease,  was  actually  invested  in  govern- 
ment or  real  securities,  (being  securities  of  the  nature  con- 
templated by  the  investment  trust,)  belongs  to  the  resi- 
duary legatee  for  life,  from  the  period  of  the  testator's  de- 
cease (r).     Secondly,  That  in  the  case  already  described, 

(r)  HewU  T.  Morris,  Turn.  &  R.      Terriere   v.  Buhner,   2    Sim.    18 ; 
241 ;  AngertUin  y,  Martin,  Id.  232 ;      Douglas  v.  Congreve,  1  Kee.  410. 
y.  SeoU,  4  Russ.  209;    La 
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namely,  that  of  a  residuary  bequest  containing  a  trust  foi 
sale  and  conversiony  without  any  &rpress  appropriation  of 
the  annual  income  until  convermm^  the  destination  of  sucli 
income  arising  within  the  first  year  from  the  nncouTerted 
property  (comprising  all  which  does  not  consist  of  saeh 
investments  as  the  proceeds  are  directed  to  be  conyerted 
Destination,      iuto,)  is  moro  doubtful.    In  La  Terriere  v,  Btdmer  (*),  Sir 

dnriDg  first  year 

of  income,  of     A.  HarL  V.  C,  decided,  that  the  first  yeax's   income 
property.         fonued  part  of  the  capital.     In  Dimes  y.  Sc€M  (<),  Lord 

Lyndhurst  held  the  legatee  for  life  to  be  entitled  during 
the  year,  in  lieu  of  the  actual  income,  to  dividends  on  so 
much  Three  per  Cent  stock,  as  the  proceeds  of  the  pro- 
perty, if  converted,  would  have  purchased  at  the  end  of 
the  year.     In  Doughs  v.  Congreve  {u\  Lord  Langdak, 
M.  R.,  (after  noticing  these  conflicting  opinions,)  gave  the 
legatee  for  life  the  actual  income  arising  from  uncon- 
verted funds,  from  the  testator's  death  until  the  end  of 
the  year,  or  until  conversion,  which  shall  first  happen  (r); 
a  rule  which,  certainly,  seems  to  be  more  just  than  the 
first,  and  more  convenient  than  the  second,  of  the  others 
which  have  been  referred  to.  And  the  ground  for  the  con- 
struction which  gives  the  income  to  the  legatee  for  life  of 
the  proceeds  from  the  testator's  death,  is  strengthenedi 
where  he  has  bequeathed  out  of  the  fund  pecuniary  legar 
cies,  which  are  expressly  made  to  carry  interest  from  that 
period  {w) ;  and,  it  should  seem,  that  such  is  the  invariflr 
ble  rule,  where  the  subject  of  disposition  is  a  specific  pro- 
perty, and  the  execution  of  the  trust  for  conversion  is  not 
involved  in  the  administration  of  the  general  personal  e^ 
tate ;  in  which  case  (there  being  then  no  analogy  to  the 

(#)  2  Sim.  18.  Turn.  &  R.  232. 

\t)  4  Ru88. 106.  (jd)   Fitzgerald    r.   Jennue,  ^ 

(ti)  1  Kee.  427.  Madd.  26.    The  maiginal  absiitft 

(v)  See   AngtrsUin  v.    Maffin,     of  this  case  is  very  inaccunite. 
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case  of  general  pecimiary  legacies  which  are  payable  at  chap,  xjx. 
the  end  of  a  year,)  the  legatee  of  the  dividends  or  interest 
would  be  entitled  to  the  rents  from  the  period  of  the  tes- 
tator's death  («r).  Thirdly,  That  where  trustees  are  di-  Effect  of  direc- 
rected  to  convert  the  property,  (whether  it  be  land  into  late  until  con/ 
money,  or  money  into  land,)  and  until  conversion  the  income 
is  directed  to  be  accumtdated  and  added  to  the  capital;  and 
it  happens  that  the  conversion  is  deferred  beyond  the 
period  of  a  year  from  the  testator's  decease,  the  process 
of  accumulation  ceases,  and  the  title  of  the  legatee  for  life 
to  the  income  commences,  at  the  end  of  such  year ;  this 
being  considered  to  afford  a  reasonable  time  for  the  con* 
version  of  the  property  (t/) ;  and  it  is  immaterial,  in  such 
case,  that  the  clause  directing  the  accumulation  of  the 
immediate  income  goes  on  to  provide  for  its  investment  (z). 
And,  it  is  to  be  observed,  that  where  the  purchase  of  land 
is  to  be  made  with  a  pecuniary  legacy,  which  is  to  come 
out  of  the  testator's  general  estate  (and  payment  of  which, 
therefore,  may,  under  the  general  rule,  be  made  at  any 
time  within  a  year,)  the  twelve  months,  at  which  the  in- 
come becomes  receivable  by  the  tenant  for  life,  is  com- 
puted from  the  time  of  the  receipt  of  the  legacy  (a). 
Fourthly,  That  with  respect  to  such  portion  of  the  pro-  Ai  to  income 

Oi  pTOpttxy 

perty  as  is,  in  point  of  fact,  converted  before  the  end  of  oonyerted  with- 
the  year  following  the  testator's  decease,  the  legatee  for 
life  takes  the  actual  income  of  the  fund  constituted  of  the 
proceeds  from  the  time  of  its  actual  investment;  and  that, 
too,  of  course,  without  regard  to  the  fact  of  there  being  an 


(x)  See  Huiehin  v.  Manningion  Nod  ▼.  Henl^^  7  Pri.  241 ;  Vieign 

1  Yes.  Jan.  966;  Siiwell v. Bernard,  v.  Seoit,  3  My.  &  K.  600. 

6  Yes.  641.  (g)  Eniwistle  ▼.  Marikmd,  6  Yes. 

( jf)  SUwell  y.  Bernard,  6  Yes.  628,  n. 

620;  and  eases  there  cited;   Ktl^  (a)  Parry    v.    WarmingUm,    6 

vinglon  v.  Grc^,  2  Sim.  &  S.  996;  Madd.  164. 
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expregfl  direction  to  accamnlate  the  profits  until  conyersion 

t{  ^""^^^t  ^'  ^^*  ^*^'     ^^'^^^^y*  That  if  the  property  is  not  actoally 
converted  with-  converted  at  the  end  of  a  year  from  the  testator's  decease, 

in  the  year.  ,  "^  , 

it  mnst  be  computed  what  wonld  have  been  the  result,  if 
the  conyersion  had  taken  place  at  such  year's  end,  and 
the  proceeds  had  been  then  invested  in  Three  per  Cent 
stock  (supposing  the  trust  to  be  to  invest  on  government 
or  real  security,)  the  dividends  of  which  stock  will  form 
the  income  to  which  the  legatee  for  life  will  be  entitled 
either  from  the  testator's  decease,  or  from  the  end  of  the 
year,  according  to  the  &ct,  whether  there  is  not,  or 
is,  an  immediate  trust  for  accumulation  (c).  And  this 
rule  applies  as  well  where  the  unconverted  fiind  or  pro- 
perty is  of  a  permanent  nature,  as  where  it  is  limited  in 
its  duration,  as  leaseholds,  &c.  {d). 


Cne  of  Dimei 
▼.  ScoiL 


{h)  La  Terrierey,  BulmeVy  2  Sim. 
18;  see  also  Dimes  y.  Scotty  4  Russ. 
209. 

(c)  But  the  stock  might  happen 
to  be  lower  at  the  actual  investment 
than  at  the  year's  end  ;  and  then  it 
should  seem,  a  portion  of  the  income 
would  be  undisposed  of  during  the 
Ufe. 

{d)  See  Dimes  v.  Scotty  4  Russ. 
209;  MUlsY.MilU,  7  Sinu  501.  In 
Dimes  v.  ScoU^  a  testator  bequeathed 
the  residue  of  his  personal  estate  to 
trustees,  upon  trust,  to  convert  the 
same  into  money,  and  thereout  t-o 
pay  debts,  and  invest  the  surplus  in 
government  or  real  security,  for  the 
benefit  of  A.  for  life ;  at  whose  de- 
cease, the  capital  was  given  to  other 
persons  absolutely.  When  the  tes- 
tator died,  part  of  his  property  was 
invested  in  an  East  India  security 
yielding  £10  per  cent.,  oi^  which  the 


executors  permitted  it  to  remain  for 
several  years,  and  during  this  period 
paid  over  the  whole  interest  to  the  le> 
gatee  for  life ;  Lord  Chancellor  fynd- 
hurst  decided,  that  they  could  only 
be  allowed,  as  a  proper  application 
of  income,  a  sum  equal  to  the  divi- 
dend, on  so  much  Three  per  Cent, 
consols,  as  the  proceeds  of  the  secu- 
rity, if  turned  into  money  at  the 
end  of  a  year  from  the  testatoi's  de- 
cease, would  have  purchased;  such 
dividends  to  be  computed  from  the 
decease  of  the  testator;  and  though 
it  appeared  that  the  fund  had  ac- 
tually yielded  more  than  it  would 
have  produced,  if  sold,  at  the  end  of 
a  year,  yet  the  trustees  were  held 
not  to  be  entitled  to  the  benefit  of 
this  gain,  by  way  of  set-off  against 
the  claim  of  the  ulterior  legatees, 
for  excess  of  income  paid  to  the  le- 
gatee for  life;  but  were  bound  to 
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It  remains  to  be  considered,  how  far  the  preceding  rules     chap,  xix. 
apply  to  caaes,  in  which  the  residuary  clause  contains  no  S^S^S^L* 
express  trust  for  conversion ;  as  where  a  testator  simply  apply  to ««- 

^  dnaiy  beqaesti 

bequeaths  all  the  residue  of  his  personal  estate,  m  trust  without  a  tnut 

^  for  oonTcrnom 

for  A.  for  life,  and,  after  his  decease,  for  B.  absolutely. 
In  such  cases,  of  course,  there  can  be  no  question,  that 
as  to  property,  which  at  the  testator's  death  is  invested 
upon  permanent  government  or  even  real  securities,  the 
legatee  for  life  is  entitled  to  the  actual  income,  i.  e.  the 
dividends  or  interest,  from  the  period  of  the  testator's 
decease  (e). 

But  as  to  property  which  has  a  temporary  duration 
only,  as  leaseholds,  or  annuities  for  lives  or  years,  the  ac- 
tual income  of  which,  it  is  obvious,  partakes  to  some  ex- 
tent of  the  nature  of  capital,  the  same  rule  could  not 
justly  be  applied,  as  it  would  evidently  have  the  effect  of 
conferring  an  undue  advantage  on  the  person  entitled  for 
life,  at  the  expense  of  the  ulterior  taker.  The  fair  course, 
in  such  cases  seems  to  be,  to  carry  to  account,  as  capital, 
the  income  accruing  from  the  time  of  the  testator's  de- 
cease ;  and,  in  lieu  of  such  income,  to  pay  to  the  legatee 
for  life  from  that  period,  a  sum  equal  to  the  dividends 
which  the  produce  of  the  sale  would  have  yielded,  if  in- 
vested in  Three  per  Cent,  stock ;  such  supposititious  in- 
vestment, however,  being  not  made  until  the  period  of  the 
actual  sale  (if  within  the  year),  though  it  regulates  the 
income  retrospectively  from  the  testator's  death.  But  if 
the  sale  does  not  take  place  within  a  year  after  the  testa- 
tor's decease,  the  amount  must,  it  should  seem,  be  regu- 
lated by  the  presumed  proceeds,  i.  e.  the  value  at  the  end 


account  for  both  such  excess,  and  {e)  Mills  v.  Mtllsy  7  Sim.  501. 

also  the  entire  sum  actuaUy  received  And  see  Howe  v.  Earl  of  DartmoM, 

on  the  conyerrion  of  the  security.  7  Ves.  137. 

VOL  I.  N  N 
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on  the  interim  income   of  the  terminable  unconverted 

property  (/). 

Ai  to  iBoome         What  woold  be  the  destination  of  income  arising  from 

carious^ butnot  a  fund,  which,  though  not  wasting  or  fluctuating,  is  pre- 

waiting.  cariously  secured,  is  more  doubtful.     It  would  clearly  be 

the  duty  of  any  executor  or  trustee  to  call  in  the  monej 
as  soon  as  possible ;  but  in  the  meantime,  if  the  fosd 
should  happen  to  yield  a  larger  amount  of  income  than  a 
proper  investment,  (as  in  the  case  of  a  loan  on  personal 
security  at  10/.  per  cent.)  the  trustee  or  executor  could 
not,  it  is  conceived,  with  safety  pay  the  legatee  for  life 
the  actual  income,  though  no  loss  of  principal  were  even- 
tually sustained;  having  regard  to  the  severe  lesson  taught 
to  trustees  by  the  case  of  Dimes  t.  Scott;  in  which,  hoif- 
ever,  it  is  to  be  remembered,  there  was  an  express  trust 
for  conversion  (g). 

Every  well-drawn  will,  of  course,  precludes  all  such 
questions  by  explicit  declaration ;  and  this  remark  will 
serve  to  conduct  to  the  next  point  for  inquiry;  namely,  what 
amounts  to  an  indication  of  intention  that  the  legatee  for 
life  shall,  in  exclusion  of  the  general  doctrine,  enjoy  the 
property  which  is  the  subject  of  disposition,  in  specie. 
This,  of  course,  like  all  others,  is  a  question  of  constracti(Hif 
to  be  elicited  from  the  whole  will ;  and  on  which  a  right 
conclusion  can  be  formed  only  by  an  attentive  examina- 
tion of  the  cases ;  some  of  which,  will  be  found  to  tun 
upon  rather  nice  distinctions. 
What  ezpres-  It  is  clcar,  that  where  a  testator  gives  the  income  of  ^ 
u^Djoy^tin  spocific  fuud  to  a  persou  for  life,  in  terms  exclusively  ap- 

specie. 

(/)  Fearrny,  Youngs  9Ve8.54l;  a  remark  on  this  case,  Hayw  w^ 

How  y.  Earl  cf  Dartmouth^  7  Ves.  Jann.  Con.  WUls,  drd  ed.  p.  227* 
137;  MUliy.MiU8, 7  ^m.  SOI.  Bat         (^)  And  see  contra,  Ihi^  r* 

•ee  Qruwlqf  v.  Crawly,  Id*  501 ;  and  Qm^fr^ve,  1  Km.  410. 
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plicable  to  describe  the  income  in  the  then  state  of  the  

property,  the  ulterior  legatee  cannot  call  for  its  conversion, 
even  though  it  be  of  a  wasting  nature.  As  in  Vincent  v. 
Newcame  (/),  where  a  testatrix  who  was  possessed  of  Long 
Annuities,  and  no  other  stock,  bequeathed  certain  annual 
sums  to  be  paid  out  of  her  "funded  property,"  and  then  in  the  ewe  of* 
gave  to  A.  the  whole  of  the  remainder  of  her  dividends 
during  her  natural  life ;  and  at  A.'s  decease,  the  testatrix 
gave  sums  of  stock  to  various  persons,  using  in  such  be* 
quests  terms  applicable  not  to  Long  Annuities,  but  rather 
to  capital,  m  "  £1000  stock,"  &c.  The  ulterior  legatees 
claimed  to  have  the  Long  Annuities  converted  into  Three 
per  Cent.  Annuities,  on  the  ground,  that,  as  the  Long  An* 
nuities  were  a  decreasing  fund,  the  ulterior  legatees  mighti 
by  the  progress  of  such  decrease,  be  disappointed  of  their 
legacies :  but  Lord  Lyndhurst  decided,  that  A.  was  enti« 
tied  to  the  residue  of  the  Long  Annuities  during  her  life, 
under  the  words  "  the  whole  of  the  remainder  of  my  divi* 
dends."  A  fortiori,  are  trustees  not  justified  in  converting 
into  a  permanent  stock.  Long  Annuities  which  are  speci* 
ficaUy  bequeathed  in  trust  for  a  person  for  life,  and  then 
to  other  persons  absolutely  (J).  And  the  same  principle  — ofamidiiiry 
applies,  even  to  a  residuary  clause,  if  an  intention  that 
the  property  shall  be  enjoyed  in  specie  can  be  collected 
from  the  terms  in  which  either  the  life  interest,  or  the  ul- 
terior subject  of  disposition,  or  both  these  interests,  is  or 
are  bequeathed. 

Thus,  in  the  case  of  Aleock  v.  Sloper  (A:),  where  a  tes- 
tator devised  and  bequeathed  all  the  residue  of  his  estate 
and  effects  to  his  executors,  upon  trust,  to  permit  his  wife 
to  receive  the  rents,  profits,  diiridends,  and  annual  proceeds 


(0  1  Yon.  599.  (*)  2  My.  &  K,  699. 

(i)  ZoriT.(?M^/y^,4Madd.455. 
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thereof,  for  her  sole  use;  her  own  receipt  to  be  a  sufficient 
discharge  for  the  rents  and  dividends ;  and  after  her  de- 
cease, upon  trust,  to  sell  his  freehold  house  in  0.,  and  hi 
leasehold  houses,  by  auction ;  and  it  was  his  desire,  that 
E.  A.  should  be  employed  as  auctioneer,  to  convert  the 
whole  of  his  estate  and  effects  into  money,  and  distribate 
the  same  in  the  manner  mentioned  in  the  will.  Part  of 
the  residuary  estate  consisted  of  Long  Annuities;  and  the 
question  was,  whether  the  wife  was  entitled  to  the  annual 
proceeds  of  this  wasting  fund.  Sir  J.  Leach,  M.  R.,  de- 
cided in  the  affirmative,  there  being  no  intimation  of  an 
intention  that  any  part  of  the  property  should  be  imme- 
diately converted  by  the  trustees,  who  were  to  be  merelr 
passive;  and  he  considered  that  the  term  "dividends" 
had  reference  to  the  Long  Annuities ;  and  his  Honor  ad- 
verted to  the  fact,  that  the  leasehold  property,  also  a 
wasting  fund,  was  expressly  to  be  sold,  after  the  wife's 
decease ;  which  shewed  that  the  testator  had  no  general 
notion  of  immediately  converting  the  wasting  portion  of 
his  residuary  estate  into  permanent  property. 

So,  in  the  case  of  Collins  v.  Collins  (/),  where  the  words 
of  the  bequest  were  "  I  give  to  my  wife, — I.  all  and  eveiy 
part  of  my  property,  in  every  shape,  and  without  any  re- 
serve, and  in  whatever  manner  it  is  situated,  for  her  na- 
tural life ;  and  at  her  death,  the  property  so  left,  to  be 
divided  in  the  following  manner."  Part  of  the  testator's 
property  consisted  of  a  leasehold  messuage  held  for  a  teim 
of  twenty-eight  years ;  and  Sir  J.  Leach^  M.  R.,  considered 
that  the  ulterior  legatees  were  not  entitled  to  have  the 
lease  sold ;  but  that  it  was  the  intention  of  the  testator, 
that  his  widow  should  enjoy  the  leasehold  property  for 
her  life. 

(0  2  My.  &  K.  703. 
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Again,  in  the  case  of  Pickering  v.  Pickering  {m\  where  chap,  xix. 
a  testator  gave  to  his  wife,  subject  to  the  payment  of  his 
debts  and  legacies,  and  such  annuities  and  assurances  as 
he  was  liable  to  pay,  all  the  interest^  rents^  dividends^  an- 
nual produce  and  profits,  use  and  enjoyment  of  his  real 
and  personal  estate,  for  life ;  and  at  her  decease,  the  tes- 
tator gave  all  the  rest  and  residue,  of  his  estate,  real  and 
personal,  to  his  son-in-law.  Part  of  the  testator's  pro- 
perty consisted  of  a  leasehold  house,  and  a  life  annuity ; 
and  the  charges  thereon  also  comprised  annual  payments. 
Lord  Langdaky  M.  R.,  decided,  that  in  this  case  the  testator 
had  indicated  an  intention  that  the  property  should  be 
specifically  enjoyed  by  his  wife  during  her  life ;  and  the 
Lord  Chancellor,  on  appeal,  was  of  the  same  opinion ; 
grounding  his  judgment  especially  on  the  case  of  Collins 
V.  Collins ;  in  which  he  remarked  there  were  expressions 
only  applicable  to  the  actual  condition  of  the  property. 

Sometimes,  a  testator  combines  with  the  general  words  Effect  where 

,  ,  epedfic  proper- 

of  a  residuary  clause,  an  enumeration  of  certain  species  of  ty  ib  combined 

with  general 

property ;  thus  raising  the  question,  whether  the  gift  is  readne. 
to  be  construed  ajs  specific  pro  tanto;   in  other  words, 
whether  the  enumeration  is  to  be  considered  as  taking  the 
specified  property  out  of  the  rule  applicable  to  a  general 
residue. 

As  in  the  case  of  Mills  v.  MiUs  (w),  where  the  testator  Bank  §tock  and 

leaseholdB  held 

gave  all  his  freehold  and  leasehold  messuages,  lands,  and  to  be  converti. 

-  ,  .  ble  under  termi 

hereditaments,  ready  money,  securities  for  money,  stock  in  of  restdnary 
the  public  funds,  goods,  chattels  and  effects,  and  all  other 
his  real  and  personal  estate  and  effects,  to  trustees,  in  trust, 
to  pay  the  rents  of  his  freehold  and  leasehold  estates,  and 
the  dividends,  interest,  and  proceeds,  of  his  money  in  the 
funds,  and  other  his  said  personal  estate,  to  his  daughter 

(i»)  2  Bear.  31.  (n)  7  Sim.  501. 


650^  DOCTBINE  OF 


CHAP.  XIX. 


for  life ;  and,  after  her  death,  to  stand  possessed  of  his 
said  freehold  and  leasehold  estates,  money  in  the  funds, 
and  all  other  his  said  real  and  personal  estate,  for  the 
children  of  his  daughter ;  and  in  defanlt  of  such  children, 
in  trust,  to  pay  the  rents  of  his  said  freehold  and  leasehold 
estates,  and  the  dividends,  interest,  and  proceeds  of  his 
said  stock  in  the  funds,  and  other  his  said  personal  estate, 
Leaseholds  and  to  his  ncphcws,  for  their  lives ;  and,  after  their  deaths,  in 
part  of  a  red-    tmst,  to  staud  possessod  of  his  said  freehold  and  leasehold 
ol^Tertibte.^^    estatcs,  mouoy  in  the  funds,  and  other  his  said  personal 
estate,  for  their  children ;  and,  in  default  of  such  childreD, 
he  gave  his  said  freehold  and  leasehold  estates,  stock  m 
the  public  funds,  and  all  other  his  said  real  and  personal 
estate,  to  the  corporation  of  Salisbury,  in  trust,  as  soon 
as  conveniently  might  be  after  they  should  come  into  pos- 
session thereof,  to  sell  his  said  freehold  and  leasehold  es- 
tates ;  and  also  to  sell,  call  in,  and  convert  into  money, 
his  said  stocks  in  the  public  funds,  and  all  other  his  said 
personal  estate;  and  to  lend  the  same  to  certain  persons 
upon  the  terms  therein  mentioned.     The  testator,  at  the 
date  of  his  will,  and  at  his  death,  was  possessed  of  lease- 
hold estates,  turnpike  securities,  Bank  stock,  and  personal 
estate.     It  was  contended,  that  the  Bank  stock,  of  which 
the  bulk  of  the  property  consisted,  was  included  in  the 
words  ^*  stock  in  the  public  (not  government)  funds ;"  and 
that  it  was  evident  from  the  language  of  the  will,  that  the 
testator  intended  his  daughter  to  enjoy  the  property  as  it 
existed  at  the  date  of  the  will,  there  being  no  direction 
to  sell  during  the  continuance  of  the  trusts,  until  the  be- 
quest to  the  corporation  of  Salisbury  took  efiSect ;  when, 
and  not  before,  the  property  was  to  be  converted.     Sir  L. 
ShadweU^  V.C,  however,  held,  that  it  was  to  be  considered 
as  a  general  residuary  bequest,  with  a  partial  enumeration 
of  the  particulars  composing  such  residue.     He  observed, 
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that  the  words  "  stocks  in  the  public  funds,**  did  not  in-  oha».  xi»> 
elude  the  Bank  stock ;  and  that  the  testator,  in  seyeral 
instances,  referred  to  the  subject  of  the  bequest  in  general 
terms ;  and  that  it  was  not  to  be  inferred  that  there  should 
not  be  a  sale  and  couTersion  into  Three  per  Cent,  stock, 
according  to  the  rule  of  the  Court,  merely  because  the 
testator,  in  speaking  of  the  period  when  of  necessity 
there  must  be  a  conversion  into  money  for  the  purpose  of 
making  the  loans,  declares,  that  the  corporation,  on  coming 
into  possession  of  his  freehold  and  leasehold  estates,  stock 
in  the  public  funds,  and  all  other  his  said  real  and  per* 
sonal  estate,  shall  sell  and  convert  the  same.  His  Honor 
accordingly  directed,  that  the  leaseholds,  and  the  Bank 
stock,  should  be  sold ;  the  latter,  not  because  it  was  a 
wasting  fund  (o),  but  because  it  depended  upon  the  will  of 
the  directors,  whether  the  casual  profits  or  bonuses  should 
belong  to  the  tenant  for  life,  or  should  form  part  of  the 
capital ;  and  he  directed  an  inquiry,  whether  the  turnpike 
securities  were  a  real  and  permanent  security ;  that  is, 
whether  they  permanently  yielded  the  interest  payable  on 
them. 

A  contrary  construction,  however,  prevailed,  in  the  L©og  Annuities 
case  of  Bethune  v.  K€n7iedy{p\  where  a  testatrix,  after  uTspf^eto^- 
bequeathing  £100  Long  Annuities  to  A.  and  B.;   added,  ^*"  °' 
"  the  residue  of  my  property,  all  I  do  or  may  possess  in 
the  funds,  copy  or  leasehold  estates,  to  my  dear  sisters  M. 
and  H.,  during  their  lives;  at  the  decease  of  both  of  them 
to  be  equally  divided,  share  and  share  alike,  between  my 
cousins,"  (naming  them).     Part  of  the  residue  consisted 
of  £150  Long  Annuities ;  and  the  question  was,  whether 


(o)  But  Bank  stock  is  not  penna-      which,  the  stockholders  will  diride 
nent,  the  charter  heing  granted  for  a      all  assets, 
definite  period,  at  the  expiration  of         (/>)  1  Myl.  &  C.  114. 
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CHAF.  xng.    the  legatees  for  life  were  entitled  to  receive  the  annnitieg, 
or  whether  they  ought  to  be  turned  into  a  permanent  fond. 
Sir  C  C.  Pepys^  M.  R.,  decided  in  favour  of  the  former 
construction ;  on  the  ground,  that  it  was  not  a  mere  resi- 
duary clause,  but  a  specific  bequest  of  the  sum  belonging 
to  the  testatrix  in  the  Long  Annuities  ;    and  was  to  be 
enjoyed  by  the  legatee  for  life,  in  the  state  in  which  the 
testatrix  left  it.    He  observed,  that  this  was  not  disputed 
as  to  the  copyhold  or  leasehold  estates ;   ajid  if  so,  why 
should  it  not  also  be  specific  with  respect  to  the  funds  I 
The  intention,  it  was  reasonable  and  natural  to  presome, 
must  have  been  the  same  with  respect  to  both  descriptioBS 
of  property ;  and  there  could  be  no  doubt,  he  observed, 
that  a  bequest  of  all  that  a  testator  may  possess  in  the 
funds,  would  be  a  specific  bequest  of  all  his  funded  pro- 
perty ;  the  rule  being,  that  the  legacy  is  not  the  less  spe- 
cific for  being  general.     The  M.  R.  considered,  that  the 
case  was  distinguishable  from  Alcock  t.  SU^per^  where  tie 
argument  in  favour  of  the  non-conversion,  was  founded  on 
the  terms  in  which  the  income  vvas  given ;  and  not  (a^ 
here)  on  the  mode  of  bequeathing  the  capital. 
Lcaiehoids  The  last  case  on  the  subject  of  the  right  of  a  residnary 

psrt  of  ft  reaidiic 

Md  oonTer.      or  general  legatee  for  life  to  enjoy  the  property  m  q)ecie, 

is  Benn  v.  Diwon  (y),  which  seems  to  present  bnt  Jit«^ 
difiiculty,  as  the  testator  simply  gave  unto  his  wife  the 
whole  of  the  interest  arising  from  his  property,  both  real 
and  personal ;  and  at  her  decease,  to  be  disposed  of  ^ 
after-mentioned.  It  was  held,  that  a  leasehold  messuage 
forming  part  of  the  property,  should  be  sold,  and  the  pW" 
ceeds  invested,  there  being  nothing  to  take  the  case  ool 
of  the  general  rule. 


(y)  V.  C.  1  May,  1840,  4  Jur.  675. 
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IV .  It  is  clear,  that,  where  a  testator  directs  real  estate 
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to  be  converted  into  money,  for  certain  purposes,  and  the  Destination  of 

trusts  of  the  will  directing  the  application  of  the  mo-  interests  in  pro. 

ney,  either  as  originally  created,  or  as  subsisting  at  the  to^con^^ted. 

death  of  the  testator,  do  not  exhaust  the  whole  beneficial 

interest,  such  unexhausted  interest,  whether  the  estate 

be  eventually  sold  or  not  (r),  belongs  to  the  heir  as  real 

estate  undisposed  of  (^).     The  heir  is  excluded,  not  by 

the  direction  to  convert,  but  by  the  disposition  of  the 

converted  property,  and  so  far  only  as  that  disposition 

extends.     Thus,  in  the  case  of  Wilson  v.  Major  (/),  where 

lands  were  given  by  a  testator  to  his  wife,  upon  trust,  to 

sell  and  invest  the  money  upon  security  at  interest;  and 

he  gave  and  bequeathed  the  interest  and  dividends  of  the 

same  to  the  use  of  his  said  wife,  without  making  any 

ulterior  disposition  of  the  fund.  Sir  W.  Grants  M.R.,  held, 

that,  there  being  no  declaration  of  the  trust  of  the  money 

beyond  the  life  of  the  wife,  it  resulted  to  the  testator's 

heir. 

And  the  same  principle,  it  is  now  settled,  applies  in  principle 
the  converse  case  of  money  being  directed  to  be  laid  out  J^^i^moncy 
in  land,  which  is  then  devised  for  a  limited  estate  only;  S>wiSnf  ^ 
the  fond  ultra  that  interest,  though  eventually  turned  into 


(r)  See  HiU  r.  Ooci,  1  Vea.  & 

B.  173. 

(s)  2  Vem.  671 ;  Id.  645 ;  3  P. 
W.  20;   2  Dick.  600;  1  Bro.  C. 

C.  601 ;  2  Bro.  C.  C.  689 ;  3  Bro. 
C.  C.  366 ;  4  Bro.  C.  C.  411  ;  2 
Ves.  jun.  271 ;  Id.  683 ;  3  Ves.  210 ; 
4  Yes.  462  ;  Id.  803 ;  10  Yes.  600  ; 
11  Yes.  87 ;  Id.  206 ;  12  Yea.  413 ;  16 
Yes.  188 ;  18  Yes.  166 ;  1  Yea.  &  B. 
173;  Id.  410 ;  2  Yes.  &  B.  294 ;  2 
Kee.  664.  The  case  of  Qgle  v.  (hoi, 
cited  1  Bro.  C.  C.  612,  had  been  con- 


sidered as  a  solitary  exception  to 
this  class  of  cases  ;  but  in  Collins  v, 
WakemaUy  2  Yes.  jun.  686,  Lord 
Loughborough^  upon  an  examination 
of  the  R^istrar's  Book,  discoTered 
that  the  very  point  which  was  al- 
leged to  have  placed  it  in  contradic- 
tion to  these  cases,  was  left  unde- 
cided ;  so  that  the  case  has  no  con- 
nexion with  the  subject. 

(0  11  Yes.  206 ;  see,  also,  BMn- 
«ofi  ▼.  Taykr^  2  Bro.  C.  C.  689. 
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land,  goes  as  personal  estate  undisposed  of  to  the  rea- 
duary  legatee  or  next  of  kin  of  the  testator,  on  the  groimd 
that  the  mU  operates  to  convert  the  fwnd  so  fwr  ody  as  it 
disposes  of  it  The  contrary,  indeed,  was  decided  in  the 
case  of  Fletcher  t.  Chapman  (w),  where  a  testator  k- 
queathed  £4000  to  W.,  to  the  intent  that  the  persons 
thereinafter  named  should  purchase  an  estate  in  lands, 
and  that  the  rents  thereof  should  come  to  the  said  W.for 
life ;  and,  unless  he  should  so  settle  the  lands»  the  gift 
was  to  be  void.  The  reversion  in  fee  expectant  on  W/s 
decease,  was  held  to  belong  to  the  testator^s  heir  at  law. 

This  case,  however,  which  seemed  to  introduce  a  per- 
plexing anomaJj  into  the  doctrine,  as  well  as  a  dictnm 
of  Lord  Bedesdale  {v)  to  the  same  effect,  have  been  oTcr- 
ruled,  (though  without  having  been  cited)  in  two  recent 
cases.     Thus,  in  Cogan  v.  Stephens  (w),  where  the  tes- 
tator directed  his  executors  immediately  to  lay  ont  the 
sum  of  £30,000  in  the  purchase  of  an  estate,  the  income 
of  which  he  settled  on  one  for  life,  with  remainder  to 
others  in  tail,  subject  to  which  the  estate  (which  was  to 
be  purchased,  and  always  run  in  the  testator's  name)  wa« 
given  to  a  charity.     The  money  was  not  laid  out  ^ 
the  gift  to  the  charity  being  void  under  the  Statute  of 
Mortmain,  and  the  prior  limitations  having  detenniDed 
it  was  held,  that  the  next  of  kin,  and  not  the  heir  at  la^ 
of  the  testator,  was  entitled  to  the  fund. 

So,  in  the  case  of  Hereford  v.  RavenhiU  {r),  where « 
testator  gave  his  ready  money  and  the  money  which 
should  be  owing  to  him^  to  trustees,  upon  trust,  as  boob 
after  his  decease  as  a  convenient  purchase  could  be  foD^* 


(w)  3  Bro.  p.  C.  Toml.  ed.  1.  527. 

{v)  See  Tregonwdl  v.  ^^denhamy         {w)  1  Bear.  483,  n. 
3  Dow,  207.    See  also  4  Bxo.  C.  C         {x)  1  Bear.  481. 
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to  invest  it  in  the  purchase  of  freehold,  copyhold,  or  leased  chap,  xix. 
hold  hereditaments  to  be  settled  to  certain  uses.  These 
limitations  having  failed,  (some  of  them  in  the  lifetime  of 
the  testator,  and  the  rest  subsequently,)  Lord  Langdde^ 
M.R.,  in  a  suit  for  ascertaining  who  was  entitled  to  the 
fond,  which  had  not  been  laid  out,  held,  that  the  heir  was 
not  a  necessary  party;  his  Lordship  observing,  that  it  had 
been  decided  in  Cogan  v.  Stephens,  that  where  a  testator 
directed  his  personal  estate  to  be  converted  into  real 
estate  for  several  purposes,  some  of  which  failed,  his  heir 
was  not,  after  satisfying  the  purposes  which  would  take 
effect,  entitled  to  the  personalty,  as  being  impressed  with 
the  character  of  real  estate. 

And  the  same  rule  obtains,  where  the  testator's  dis-  Lapied  share 

•  •    •      11  ®'  proccedi  of 

position  of  the  converted  property,  though  onginally  com-  real  eitate  de.  - 
plete,  has  partially  failed  in  event  by  the  decease  of  any 
one  of  the  objects  in  the  testator's  lifetime ;  in  which  case 
the  interest  comprised  in  the  lapsed  gift  devolves  to  the 
person  who  would  have  been  entitled  to  the  entire  pro- 
perty, if  the  testator  had  died  wholly  intestate  in  regard 
thereto. 

The  title  of  the  heir,  under  such  circumstances,  to  a 
lapsed  share  of  real  estate  directed  to  be  sold,  was  esta* 
blished  in  the  case  of  Ackrt^d  v.  Smithson  {y),  well- 
known  as  containing  the  celebrated  argument  of  Lord 
JEldan^  (then  Mr.  Scott),  which  Lord  Thurhw  admitted 
to  have  changed  his  opinion.  The  testator  devised  all 
his  real  and  personal  estate,  in  trust,  to  be  sold  and  con- 
verted into  money,  to  pay  debts,  legacies,  and  funeral  ex- 
penses ;  and  the  overplus  to  be  paid  to  certain  persons 
(to  whom  he  had  bequeathed  pecuniary  legacies,)  in 
proportion  to  their  respective  legacies.     Some  of  thesQ 

(/)  1  Bro.  C.  C.  603. 
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legatees  died  in  the  testator's  lifetime ;  and,  on  a  que^ 
tion  whether  their  lapsed  shares  belonged  to  the  heir  at 
law  or  next  of  kin  of  the  testator.  Lord  TTiurUm  at  first 
inclined  to  the  opinion  that  the  next  of  kin  were  entitlei 
but,  upon  further  argument,  his  Lordship  decided  in 
favour  of  the  heir.  He  said,  that  he  used  to  think,  when 
it  was  necessary,  for  any  of  the  purposes  of  the  testator  s 
disposition,  to  convert  land  into  money,  that  the  undis- 
posed of  money  would  be  personalty ;  but  the  cases  fully 
proved  the  contrary.  It  would  be  too  much,  he  obserfed, 
to  say,  that,  if  all  the  legatees  had  died,  the  heir  could, 
as  he  certainly  might,  prevent'  a  sale ;  and  yet  that,  be- 
cause a  sale  was  necessary,  the  heir  should  not  take  the 
undisposed  part  of  the  produce. 
Effect  of  failure  So,  if  the  producc  of  real  estate  directed  to  be  sold  be 
oonti^ncy  or  disposcd  of  in  a  certain  event  which  does  not  happen,  or 
lUcgahty.  ^^^  ^  purpose  which  is  illegal,  the  beneficial  interest  com- 
prised in  the  contingent  or  illegal  gift  which  thus  fails 
devolves  to  the  heir. 

And  it  is,  of  course,  immaterial  that  the  testator  has 
combined  his  personal  estate  in  the  same  gift  with  the 
proceeds  of  the  real  estate ;  the  effect  in  such  case  being 
that,  by  the  failure  of  the  intended  disposition,  the  real 
estate  descends  to  the  heir,  and  the  personalty  devolres 
to  the  next  of  kin  of  the  testator.  Thus,  in  the  case  of 
Jessopp  V.  Watson  (z),  where  a  testator  directed  a  mixed 
fund,  composed  of  the  produce  of  his  real  and  personal 
estate,  to  be  applied  to  certain  specified  purposes,  and 
the  residue  to  be  divided  equally  among  his  children  or 
child  at  twenty-one,  if  sons,  and  twenty-one  or  marriage, 
if  daughters ;  and  if  no  such  child,  to  such  person  or  persons 
as  he  should  by  his  codicil  appoint.     The  testator  diH 

(z)  1  My,  &  K.  667. 
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withont  having  made  a  codicil,  leaving  an  only  daughter,     chap,  xix. 
his  heir,  who  died  under  twenty-one  intestate  and  un- 
married.    Sir  c7^  Leachy  M.R.,  held,  that  so  much  of  the  Failure  of  dif. 
residuary  fund  as  was  constituted  of  real  estate,  descended  and  personal 
to  the  daughter  as  heir  at  law ;  and  that  so  much  as  was  tiTdj. 
constituted  of  personalty  devolved  to  and  was  divisible 
among  the  persons  entitled  under  the  Statute  of  Distribu- 
tions, to  the  personal  estate  of  the  testator. 

So,  in  the  case  of  Eyre  v.  Marsden  (a),  where  a  testator 
gave  his  real  and  personal  estate  to  trustees  upon  trust, 
at  any  time  after  his  decease,  to  sell  and  convert  the 
property,  and,  during  the  lives  of  his  children,  to  accumu- 
late the  annual  income ;  and  after  the  decease  of  such  sur- 
viving child,  he  gave  the  produce  of  the  real  and  per- 
sonal estate  (directing  such  part  as  had  not  been  pre- 
viously converted,  to  be  then  converted,)  to  his  grand- 
children. One  of  the  children  having  survived  the  tes- 
tator more  than  twenty-one  years,  the  trust  for  accumu- 
lation became  void  for  the  excess  under  the  statute  of 
39  &  40  Geo.  3,  c.  98  {b\  and  the  income  being  held 
to  be  thenceforth  undisposed  of  during  the  life  of  the 
surviving  child,  was  claimed  by  the  next  of  kin  of  the  tes- 
tator, as  well  of  the  proceeds  of  the  real  as  the  personal  es- 
tate, on  the  ground  that  there  was  an  absolute  conversion. 
But  Lord  Langdak^  M.R.,  decided  that  it  belonged  to 
the  heir,  observing  that  the  sale  was  directed  for  the  pur- 
poses of  the  will,  and  for  the  benefit  of  the  legatees,  not 
for  the  benefit  of  the  next  of  kin,  whose  claim  was  there- 
fore confined  to  the  income  of  the  personal  estate  (c). 


(a)  2  Kee.  574.  personal  estate  pro  ratA,  such  suit 

(ft)  Ante,  p.  265.  having  been  rendered  necessary  by 

(c)  In  tbis  case,  it  is  obserrable  difficulties  in  the  wiU  affecting  both 

that  the  M.  R.  apportioned  the  costs  estates. 

of  the  suit  between  the  real  and 


1^68  DOCTRINE  OF 

CHAP.  XIX.  The  position  that  the  heir  is  not  excluded  by  any  con* 
version,  however  absolute,  may  seem,  indeed,  to  be  in- 
directly encountered  by  those  cases  in  which  a  distinction 
has  been  carefully  drawn  between  absolute  and  qualified 
conversion  (d).  The  learned  Editor  of  Peere  Williams's 
Reports,  in  a  note  which  has  often  been  referred  to  with 
commendation  {e\  states  the  question  in  those  cafies  to 
be,  *'  whether  the  testator  meant  to  give  to  the  produce 
of  the  real  estate  the  quality  of  personalty  to  all  intents^ 
or  only  so  far  as  respected  the  particular  purposes  of  his 
CoiiTenioii  for  will."  There  seems  to  be  no  ground  to  except  to  this 
^^m^         statement  of  the  doctrine,  provided  that,  by  an  indication 

of  intention  to  give  to  real  estate  the  quality  of  personalty 
'^  to  all  intents,"  we  are  allowed  to  understand  something 
very  special  and  unequivocal,  amounting,  in  ^ect,  not 
merely  to  a  disposition  of  the  fund  as  personalty  to  the 
legatees  named  in  the  will,  but  to  an  alternative  gift  to 
the  persons  entitled  by  law  to  the  personal  estate,  in  the 
event  of  the  feilure  of  the  intended  disposition.     Unless 
such  an  interpretation  be  given  to  the  terms  of  this  pro- 
position, it  must,  however  respectable  the  authority  firom 
which  it  proceeded,  be  pronounced  to  be  not  strictly 
accurate ;  at  all  events,  it  is  not  an  explicit  statement  of 
the  rule,  and  requires,  it  is  conceived,  in  order  to  be  a 
safe  guide  in  its  application,  the  following  explanatoiy 
addition :  '^  But  that  every  conversion,  however  absolute 
in  its  terms,  will  be  deemed  to  be  a  conversion  for  the 
purposes  of  the  will  only,  unless  the  testator  distinctly 
indicates  an  intention  that  it  is,  on  the  failure  oi  those 
purposes,  to  prevail  as  between  the  persons  on  whom  the 
law  casts  the  real  and  personal  property  of  an  intestate, 


(<?)  Wriglu  V.  Wrighi,  16  Ve^         («)  Crtm  v.  BmrU^^  3  P.  W.  2^ 
188.  Mr.  Cox'6,  ju 
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namely,  the  heir  and  next  of  kin-"    The  respective  claims    chap,  xix. 

of  his  own  representatives,  it  may  be  confidently  affirmed, 

are,  in  such  caries,  not  in  the  contemplation  of  the  tes« 

tator,  who  always  calculates  on  his  legatees  surviving 

him. 

A  declaration  that  the  proceeds  of  the  sale  shall  be  Declaration 
deemed  personal  estate,  will  not  let  in  the  claim  of  the  of  JL  ahau  be 
next  of  kin,  according  to  the  early  case  of  The  Countess  ^ 
of  Bristol  y.  Hungerford  (J^j  where  there  was  a  devise  of 
real  estate  to  be  sold  for  payment  of  debts,  the  surplus, 
if  any,  to  be  deemed  personal  estate^  and  go  to  the  testator's 
executors,  to  whom  he  gave  £20  a-piece;  and  it  was 
decreed  that  the  executors  were  trustees  of  the  surplus 
for  the  testator's  heir  at  law ;  which  decree  is  stated  to 
have  been  affirmed  in  the  House  of  Lords. 

A  contrary  construction,  however,  prevailed  in  the  CaieofPAi/. 
more  recent  case  of  Phillips  v,  Phillips  {g\  where  a 
testator  devised  his  freehold  and  copyhold  estate  to  his 
executors,  in  trust,  for  sale,  and  then  declared  that  the 
monies  arising  from  the  sale  thereof  should  be  deemed  to 
be  part  of  his  personed  estate ;  and  that  the  rents  thereof, 
mitil  the  sale,  should  be  deemed  to  be  part  of  the  income 
of  his  personal  estate ;  and  that  the  same  monies  and 
rents  should  be  subject  to  the  dispositions  thereinafter 
made  concerning  his  personal  estate  and  the  income 
thereol  He  then  bequeathed  his  personal  estate  to  his 
executors,  upon  trust  thereout,  and  out  of  the  produce  of 
his  real  estate,  to  pay  certain  legacies,  and  divide  the 
residue  among  five  persons  in  equal  shares.  One  of  these 
legatees  died  in  the  testator's  lifetime,  and  the  lapsed 
share  of  the  real  estate  was  claimed  by  the  heir  at  law  and 

(/)  2  Vem.  646.  {g)  1  Rnss.  &  My.  649. 
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next  of  kin  respectively.  Sir  J.  Leacli,  M.  R-,  after 
commenting  upon  several  of  the  authorities,  decided  in 
favour  of  the  next  of  kin,  observing,  that,  unless  it  is  to 
be  held,  that  the  testator's  intention  to  give  to  the  pro- 
duce of  the  real  estate  the  same  quality  as  if  it  were 
personal  estate  at  his  death,  can  never  be  inferred,  if  it 
be  not  directly  and  distinctly  expressed,  then  it  must 
be  admitted  that  the  inference  will  arise  in  this  case. 

Here,  then,  might  seem  to  be  an  example  of  a  conver- 
sion ^^  to  all  intents,"  as  distinguished  from  a  conversion 
for  the  purposes  of  the  will  only,  namely,  a  trust  which 
stamps  upon  the  property  the  character  of  personalty,  not 
only  in  regard  to  the  immediate  objects  of  the  gift,  and 
for  the  purpose  of  determining  the  quality  in  which  they 
are  to  take  it,  but  also  for  the   purpose  of  fixing  its 
quality,  and  regulating  its  devolution  as  between  the  per- 
sons on  whom  the  law  casts  the  property  in  the  absence 
of  disposition,  i.  e.  the  heir  and  next  of  kin.     It  is  to  be 
observed,  however,  that  in  the  case  of  Phillips  v.  PhiUipSt 
the  case  of  The  Countess  of  Bristol  v.  Hungerford  was 
not  cited ;  and  it  was  evidently  decided   by  Sir  J(M 
Leach  in  ignorance  of  the  existence  of  the  latter  case, 
which,  the  learned  Judge  would  have  seen,  had  completely 
disposed  of  the  point  discussed  before  him  as  res  Integra. 
Even  if,  as  supposed,  authority  had  been  silent  on  the 
subject,  the  soundness  of  Sir  John  LecucKs  construction 
seems  very  questionable ;   it  is  a  forced  and  unnatural 
interpretation  of  the  testator's  language,  to  suppose  that, 
when  he  declares  that  the  property  shall  be  deemed  to 
be  personal   estate,   he   means  to  provide  against  the 
failure  of  his  gift  by  lapse,  and  to  render  it  transmissible 
to  his  own  personal  representatives  in  such  event.     The 
remarks  of  Lord  Chancellor  CottenJiamj  (when  M.R.),  in 
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the  recent  case  of  Williams  v.  Williams  {h)y  certainly  chap,  xix. 
afford  ground  to  infer  that  his  Lordship  does  not  concur 
in,  and  would  not  follow,  the  case  of  Phillips  v.  Phillips. 
The  case,  too,  may  be  considered  as  virtually  overruled  . 
by  Lord  BnmghanCs  reversal  of  Sir  John  LeacKs  decision, 
in  The  Attomey-Gemral  v.  Henchman  (/),  where  there 
was  a  declaration  that  the  sum  of  £2000,  given  out  of 
real  estate  to  charity,  should  be  considered  as  personal 
estate ;  for  though  the  M .  R.  did  not  express  any  positive 
opinion  whether  it  devolved  to  the  heir  or  next  of  kin, 
(his  Honor  conceiving  that  the  Crown  was  entitled  qua 
cunque  via),  yet  Lord  Brougham^s  decree  distinctly  pro- 
ceeded on  the  ground  that  the  interest  in  question  was 
real  estate,  and  as  such  did  not  vest  in  the  Crown  by 
virtue  of  its  prerogative,  his  Lordship  observing  that  the 
holding  it  to  be  personalty  was  out  of  the  question.  The 
case  of  Amphlett  v.  Parke  (j),  contains  another  recog- 
nition by  the  same  Judge  of  the  doctrine  in  question,  bb 
applied  to  a  somewhat  different  species  of  case. 

Upon  the  principle  that  real  estate  directed  to  be  sold  is  ^  *<>  conver- 
converted  only  for  the  purposes  of  the  will,  it  was  held  by  ftmd  to  limpio 

contract  debt!. 

Sir  W.  Grant  (A:),  that  such  a  devise  in  trust  to  pay 
certain  legacies  did  not  throw  open  the  fund  to  simple 
contract  creditors,  though  he  said  that  a  substantive 
and  independent  intention  to  turn  real  estate  into  per- 
sonalty, at  all  events,  would  have  that  effect.  Such  a 
conversion,  however,  as  that  referred  to  by  his  Honor, 
must  be  of  a  special  kind.  It  must  have  no  specified  ob- 
ject, for  a  specification  of  the  object,  we  see,  will  confine 
it ;  or  it  must  contain  some  expressions  shewing  that  it  is 

(A)  1  Rolls,  13  Dec.,  1835,  Law  (j)  2  Russ.  &  My.  221,  stated 

Joum.,  Part  V.,  N.  S.  84.  post. 

(•)  3  My.  &  K.  484^  stated  ante,  (k)  GihU  y.  Ouffier,  12  Yes.  413. 
304. 

VOL.  I.  0  0 
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€HAy.  xiy.    not  90  confined.    lu  f^orty  it  most  be  manifest  that  tbe 
property  i^  to  be  eoodideied  as  personalty  quoad  this  par- 
pose,  or,  in  other  words,  that  the  fund  is  intended  to 
be  subjected  to  the  claims  of  simple  contract  creditors.  In 
Kidney  t.  Coussmaker  (/),  it  had  been  held»  that  where  a 
testator  had  deyised  r^  estate  in  trust  to  be  sold,  and 
directed  the  produce  to  be  considered  as  part  of  hk 
personal  estate,  and  then  bequeathed  the  personalty  ex- 
pressly subject  to  debts,  the  fund  waa  subjected  to  the 
debts ;  but  Sir  William  Gfrant^  in  the  last  ca^e,  expressed 
his  doubt  of  the  soundness  of  the  decision,  which  he  said 
was  much  against  the  opinions  taken  upon  it. 
As  to  proceeds       ^^  farther  confirmation  of  the  principle  in  question,  it 
pI^^^dCT  a  ^^  ^^^  settled  that  the  undisposed  of  residue  of  moneys 
residuary  be-     to  arisc  from  the  sale  of  real  estate,  will  not  pass  under  a 

general  bequest  of  personalty  in  the  same  will,  unless 
the  testator  expressly  declare  that  it  shall  be  considered 
as  part  of  his  personal  estate.  However  clear  this  poiut 
might  seem  to  be  upon  principle,  the  authorities,  until 
recently,  had  left  it  in  some  doubt. 

Thus,  in  MaUabar  v.  MaUabar  (w),  a  testator  devised 
and  bequeathed  all  his  lands  in  certain  counties  unto  bi^ 
sister  C,  her  heirs  and  assigns,  upon  trust  that  the  same 
should  be  sold ;  and,  out  of  the  moneys  arising  therefrom, 
all  his  just  debts  paid ;  and,  out  of  the  remainder  of  the 
money,  he  bequeathed  certain  legacies,  including  one  to 
the  heir  at  law ;  and  then,  after  his  "  debts  and  legacies 
paid  as  aforesaid,  and  subject  0  the  some^  the  testator 
gave  the  residue  of  his  personal  estate  unto  his  said 
sister  C,  whom  he  appointed  sole  executrix.  The  pro- 
duce of  the  real  estate,  after  paying  debts,  was  claimed 
by  the  heir.     Lord  Chancellor  Talbot  admitted  parol  evi- 

(0  1  Ves.  jun.  4,Tn,     (m)  Cases  temp.  Talbot,  78.     («)  Ant^,  p.  357- 
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dence  against  him  (») ;  but  afterwards  decreed,  .upon  the    euAp.^aK. 
will  itself,  that  there  was  no  resulting  trust ;  and  that 
the  executrix  should  have  the  whole  residue,  including 
the  produce  of  the  real  estate. 

This  case  has  been  treated  by  Sir  W.  Grant  as  being 
governed  by  its  particular  circumstanceB  {o) ;  and  cer- 
tainly the  giving  of  the  residue,  ^*  after  debts  and  legacies 
paid  as  aforesaid,"  afforded  an  argument  that  it  was  in- 
tended to  include  the  fund  in  question,  which  had  been 
expressly  subjected  to  those  charges. 

The  next  case  is   Wilson  v.  Major  I »),  where  a  testar^  Pinoceedi  of 

.  real  estate  held 

tor  devised  certain  copyhold  premises  to  his  wife  D.,  upon  not  to  paM  vn. 
trust,  as  soon  as  convenient  after  his  decease,  to  sell  the  beqneit. 
same,  and  invest  the  money  arising  therefrom  in  real 
or  government  securities,  at  her  discretion ;  and  he  gave 
and  bequeathed  the  interest  and  dividends  of  the  same  to 
the  use  of  his  said  wife.  He  also  gave  and  bequeathed 
to  her  all  his  effects,  whatsoever  or  wheresoever,  for  her 
maintenance,  upon  full  trust  and  confidence  in  her  justice 
and  equity,  that,  at  her  decease,  she  would  make  a  proper 
distribution  of  what  effects  might  be  lefi{q\  in  money, 
goods,  or  otherwise,  to  his  children,  accounting  what 
they  had  already  received  as  part  of  their  shares ;  and  he 
appointed  his  wife  executrix.  The  question  was,  whe- 
ther the  produce  of  the  real  estate  ulterior  to  the  life 
interest  of  the  wife,  (which  was  held  to  be  the  construc- 
tion of  the  gift  to  her,)  passed  by  the  word  ^^  effects  "  to 
the  wife  absolutely,  or  resulted  to  the  heir.  Sir  W. 
Chant  considered,  that  the  testator  could  not  have  in- 
tended to  give  her  the  absolute  interest  in  that  in  which 

(o)  In  Maugham  r.  Maion,  1  Yes.  My.  &  K.  660. 
&  B.  416,  stated  post,  666.    See         (/>)  H  Ves.  206. 
alsothe  obaeirationsof  SirtTlZeoe^y         (q)  As  to  these  words,  see  ante, 

M.R.,  in  Fhillips  y.  PhUHps,  1  p.  321. 
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Case  of  Kellett 
T.  KMeit, 


he  had  before  given  her  a  life  interest  (r).  Nothing  (he 
said)  pointed  to  a  double  residue.  The  operation  of  the 
word  "  effects  **  was  controlled  by  the  former  part  of  the 
will,  which  gave  her  only  an  interest  for  life ;  in  which 
respect  this  case  was  distinguished  from  MaUabar  v.  Md- 
lobar.  His  Honor,  therefore,  held  there  was  a  resolting 
trust  for  the  heir. 

The  special  grounds  upon  which  the  M .  R.  rested  his 
decision  in  this  case,  were  calculated  to  create  an  im- 
pression that,  by  the  general  rule,  the  proceeds  of  real 
estate  umdd  pass  under  a  bequest  of  personalty.  It  is 
not  surprising,  therefore,  that  the  point  should  havegiTeo 
rise  to  farther  litigation. 

In  Kellett  v.  Kellett  (s),  a  testator  bequeathed  legacies 
to  several  children ;  he  bequeathed  his  interest  in  certain 
lands  to  A.,  and  then  proceeded  as  follows : — *^  The  re- 
mainder of  my  properties  I  devise  to  my  executors,  to 
make  good  the  above  sums,  and  the  following  sums ;  that 
is  to  say :"  and  then,  after  enumerating  other  legacies,  he 
concluded  thus,  *^  And  I  also  ordain,  appoint,  and  derise 
the  said  W.  G.  and  H.  executors  to  this  my  last  will  and 
testament;  also  my  residuary  legatees^  share  and  skm 
alike.''  It  was  contended  by  the  executors,  that  the  real 
estates  were,  by  the  will,  and  for  the  purposes  of  % 
turned  into  personal  estate,  to  the  residue  of  which  thej 
were  entitled :  or  that,  if  there  were  no  such  conveiaon; 
yet,  by  the  manifest  intention  of  the  testator,  they  were 


(r)  The  M.  R.  appears  to  have 
thought,  that  the  testator's  expres- 
rions,  directing  a  distribution  of 
''  what  might  be  left/'  did  not 
create  a  trust  for  the  children.  The 
,  contrary,  '  indeed,  is  incompatible 
with  the  stress  he  is  here  made  to 


place  on  the  fact  of  his  wife's  tekiog 
a  life-interest  in  the  fund ;  whkb 
would  not  have  raised  an  ai]^^^^ 
against  including  it  under  the  ^ 
nomination  of  «  eflRects,"  if  the  Ut- 
ter were  given  to  the  childreB* 
(s)  3  Dow,  248. 
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legally  and  beneficially  entitled  to  such  part  of  the  es-  chap,  xk. 
tates  as  should  remain  after  payment  of  the  debts,  lega- 
cies, &C.,  except  the  estates  specifically  devised  to  A. 
But  the  Court  of  Chancery  in  Ireland  held  the  heir  to  be 
entitled.  Against  this  decree,  the  executors  appealed  to 
the  House  of  Lords,  relying  principally  on  the  aigument, 
that,  by  constituting  them  residuary  legatees,  the  testa- 
tor intended  them  to  take  the  residue  of  all  that  was 
included  under  the  word  "  properties "  in  the  preceding 
devise;  but  the  House  refused  to  disturb  the  decree. 
Lord  Eldcn  said,  ^*  I  should  very  much  misrepresent  the 
state  of  my  mind  with  respect  to  this  question,  if  I  did  not 
say  that  it  is  a  state  of  infinite  doubt,  whether,  according 
to  the  rules  of  law,  and  as  collecting  the  intention  of 
the  testator  from  the  whole  of  the  will,  the  residue  was 
intended  by  the  testator  to  include  the  real  estate.  It 
is  a  whimsical  way  of  putting  it;  but  I  feel  a  strong 
bias  towards  the  opinion  that  he  did  mean  to  include  it. 
I  cannot  say  that  the  decision  in  this  case  is  wrong,  and 
I  cannot  say  that  it  is  right ;  but,  as  I  cannot  say  that 
it  is  wrong,  it  appears  to  me  that  the  decree  ought  to  be 
affirmed."  Lord  Itedesdale  expressed  himself  nearly  to 
the  same  effect. 

There  was  no  express  direction  to  sell  in  this  case ; 
but,  as  the  trust  clearly  authorized  a  sale  to  pay  lega- 
cies, the  circumstance  does  not  seem  to  be  very  ma- 
terial. 

The  general  position  advanced  at  the  outset,  appears.  That  real  ftmd 
however,  to  be  warranted  by  the  case  of  Maugham  v.  under  a  bequest 
Mason (^),  where  A.  devised  freehold  chambers  to  trus-  LSiydecided. 
tees  and  their  heirs,  upon  trust,  to  sell,  and  apply  the   • 
money  arising  by  such  sale  towards  payment  of  the  lega- 

« 

(t)  1  Ves.  &  B.  410. 
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CHAP.  XIX.  cies  by  his  will  bequeathed ;  and  the  rents,  nntil  sold,  to 
be  applied  to  the  same  uses;  and  after  giying certain 
legacies,  the  testator  then,  as  to  all  the  residue  of  his 
personal  estate,  after  payment  of  his  debts,  &c^  be- 
queathed the  same  to  trustees,  upon  trust,  to  convert  the 
said  residue  into  money,  and  lay  the  same  out  as  therein 
mentioned.  Sir  W.  Grantj  M.  R.,  held,  that  the  produce 
of  the  sale  of  the  real  estate,  after  payment  of  the  lega- 
cies, resulted  to  the  heir,  and  did  not  pass  under  the  mi- 
duary  bequest 

This  construction,  it  will  be  observed,  was  somewhat 

aided  by  the  circumstance  of  the  trust  being  to  coDTert 

the  residue  into  money,  which  could  not  strictly  apply  to 

the  money  produced  by  the  real  estate ;  but  the  M.  R, 

though  he  adverted  to  this  circumstance,    decided  the 

ease  upon  the  general  principle,  that  where  there  was  % 

direction  to  sell  land  for  a  particular  purpose,  the  smplos 

did  not  form  *^  part  of  the  personal  estate,  so  as  to  piss 

by  thjQ  residuary  bequest." 

Dedwatioii  But  it  IS  clcar  that,  if  there  be  a  declaration  that  the 

^  BhaU^be     money  arising  from  the  sale  shall  be  considered  as  paii 

penonai  estate.  ^  ^^  testator*s  persoual  estate,  it  will  pass  under  a 

general  bequest  of  personalty  in  the  same  will  (tt). 

And  it  seems,  that  where  the  testator  has  blended  the 
proceeds  of  the  real  and  personal  estates  in  regard  to  one 
legatee  taking  a  temporary  interest,  it  is  to  be  inferred  that 
he  does  not  intend  them  to  be  subsequently  severed ;  ani 
accordingly,  in  such  a  case,  very  slight  circumstaaces  vill 
SufiSice  to  extend  a  bequest  applicable  in  terms  to  the 
personalty  only,  to  the  produce  of  the  real  estate,  ui 
order  to  avoid  such  severance.     Thus^  where  (o)  a  tes- 

(tf)  CoUvM  y.  IVakeman,  2  Yes.         (v)  Byam  y.  AftmUm,  1  Ra«.& 
jiin.  683,  stated  post.  My.  503w 
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tator  gave  his  real  estate  and  the  residue  of  his  per-  cHxy .  xix. 
sonaltj  to  trustees,  to  sell  and  convert  the  same,  and 
invest  the  proceeds,  and  then  gave  the  interest,  dividends, 
and  produce  of  the  whole  of  his  real  estate,  and  of  the 
residue  of  his  personalty,  to  his  wife  for  life,  and,  after 
her  decease,  he  gave  one  moiety  of  the  interest,  dividends^ 
and  produce  of  the  residue  of  his  personal  estate  and  effects^  inferenoe  lihat 
or  the  securities  on  which  the  same  should  be  invested,  to  sonaiertato ' 
his  brother  M.,  his  executors,  administrators,  and  assigns,  ^^t  to  bear- 
and  he  gave  the  other  moiety  of  the  interest,  dividends,  J^JSu^ "" 
and  produce  of  the  residue  of  his  personal  estate  and  effects^ 
or  the  securities  on  which  the  same  should  be  invested,  to 
his  sister  in  law  B.  for  life ;  and,  after  her  decease,  he 
gave  the  whole  of  the  principal  of  such  moieties,  or  th^ 
whole  residue  of  his  estate^  whatsoever  and  wheresoever, 
and  the  securities  on  which  the  same  should  be  invested, 
to  his  said  brother  M.,  his  heirs,  executors,  administra-* 
tors,  and  assigns ;  and  the  question  being,  whether  the 
sister  in  law  was  entitled  to  a  moiety  of  the  income  arising 
from  the  proceeds  of  the  real  estate,  Sir  J.  Leach,  M.  R., 
decided  in  the  affirmative ;  he  said,  that  the  testator  had 
made  one  mixed  fund  of  the  residue  of  the  personalty^ 
and  the  proceeds  of  the  sale  of  the  real  estate ;  that 
the  whole  was  to  be  invested  in  Government  stocks,  of 
on  real  securities,  and  the  interest  was  to  be  paid  to  thel 
widow  during  her  life ;  that  there  was  no  intention  that 
upon  her  death  a  division  should  take  place  of  the  per* 
sonalty  from  the  produce  of  the  realty ;  and,  in  fact,  such 
a  division  could  not  be  made;  that,  therefore,  the  tes- 
tator, in  the  moiety  given  to  B.  during  her  life,  meant  to 
include  the  real  estate;  and  that  this  conclusion  was 
strengthened  by  the  clause  immediately  following,  in 
which  the  testator  used  the  phrase,  '^  the  whole  of  the 
principal  of  such   moieties,''  as  synonymous  with,  and 
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Heir  takes  as 
personalty — 
where. 


Where  the  ob- 
jects of  the 
coDversioii 
wholly  fail. 


equiyalent  to,  **  the  whole  residue  of  my  estate,  whatso- 
ever and  wheresoever,"  and  which  was,  consequently,  a 
declaration  that  the  moieties  of  which  he  spoke  were 
moieties  of  the  whole  residue  of  his  estate. 

It  is  observable,  that  where  a  partial  undisposed  of  in- 
terest in  real  estate  directed  to  be  sold  results  to  the  beir 
at  law  of  the  testator,  it  becomes  personalty  in  his  hands. 
Thus,  in  the  case  of  Wright  v.  Wright  (m?),  where  A.  de- 
vised his  real  estate,  in  trust  to  be  sold,  to  pay  his  debts, 
&c.,  and  the  residue  in  trust  for  his  daughter,  but  if  she 
died  in  the  lifetime  of  his  wife,  to  his  wife  for  life,  and, 
at  her  decease,  to  go  as  he  (the  testator)  should  by  a 
codicil  direct.  He  left  no  codicil.  The  daughter  died 
in  the  vndow's  lifetime.  The  reversionary  interest  in 
the  fund  expectant  on  the  widow's  decease,  which  de- 
scended to  the  daughter  as  the  heir  at  law  of  the  testar 
tor,  was,  at  her  death,  claimed  respectively  by  her  admi- 
nistratrix as  personalty,  and,  by  her  heir  at  law,  as  real 
estate.  Sir  W.  Grants  M.  R.,  held,  on  the  authority  of 
the  case  of  Hewitt  v.  Wright  (.r),  (in  which  the  same  prin- 
ciple was  applied  to  a  disposition  by  deed,)  that  it  was 
personal  estate  in  the  daughter,  and,  accordingly,  be- 
longed to  her  administratrix.  According  to  the  doc- 
trine already  stated  (y),  it  is  clear  that  no  act  on  the  part 
of  the  heir  electing  to  take  such  partial  interest  as  real 
estate,  would  avail  to  change  its  character. 

But  if  the  purposes  of  the  will  whMy  fail,  as  if  all  ti« 
legatees  of  the  moneys  to  be  produced  by  the  sale  die  in 
the  testator's  lifetime,  so  that  there  is  a  total  feilore 
of  the  objects  for  which  the  conversion  was  to  be  znad^ 


{w)  16  Yes.  188.  See  also  SmUh 
T.  Claxiony  4  Madd.  484 ;  Jessopp  v. 
Wattm,  1  Mv.  &  K.  665. 


(a?)  1  Bro.  C.  C.  86. 
(j)  Ante,  p.  636. 
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the  property  will   devolve   upon  the  heir  as  real   es-    chap.xiz. 
tate  (z). 


V.  It  remains  to  examine  the  claim  of  the  heir  to  un-  Spedfie  rams 

J  •  J     i»  i»  •        •  1  payable  oat  of 

disposed  of  sums  of  money  constituting  part  of  the  pro-  the  produce  of 

•m  M  t  ,  TttX  estate  be« 

duce  of  real  estate  devised  to  be  sold.  long  to  the  heir 

It  is  clear,  that  a  sum  expressly  excepted  out  of  the  „       '       . 

*-  ^f  *■  Sums  excepted 

produce  of  the  sale,  but  not  attempted  to  be  disposed  of,  ^^  of thefimd, 
belongs  to  the  heir  (a).  posed  of; 

Nor  is  it  to  be  doubted,  that  where  a  legacy  is  payable 
out  of  a  fund  of  this  description  upon  a  contingency 
which  does  not  happen,  the  residuary  devisee  of  the  fund 
has  the  benelBit  of  such  failure,  on  the  principle  that,  in 
the  event  which  has  happened,  there  is  no  actual  dis- 
position in  favour  of  the  legatee  {b). 

Where,  however,  a  sum  of  money,  part  of  the  proceeds  —given  to  ob- 
of  real  estate,  is  in  terms  given  to  an  object  incapable  if  tak^. 
by  law  of  taking,  the  authorities  respecting  its  destina- 
tion, are  conflicting ;  though  here,  also,  there  seems  to  be 
a  preponderance  in  favour  of  the  heir  not  less  decisive 
than  has  been  shewn  to  exist  in  the  case  of  a  sum  of 
money  being  simply  charged  on  lands  (devised  by  the  tes- 
tator, without  any  trust  for  conversion,)  and  then  given  to 
a  charity,  or  any  other  illegal  object  {c).  The  cases  of 
Cruse  V.  Barley  (cf ),  Collins  v.  Wakeman  (^),  and  Criibs  v. 
Rumsey  {f\  are  all  in  favour  of  the  heir ;  but  it  will  be 
more   convenient   to   bring  these   authorities   distinctly ' 


{z)  See  Sir  J.  Leach* a  judgment.  Freeman^  Pr.  Ch.  541. 
in  Smith  v.  Claxton,  4  Madd.  493.  (6)  Ante,  p.  301. 

(a)  Collins  v.  WaJteman,  2  Yes.  (c)  Ante,  p.  308. 

jun.  683,  stated  post         ;  and,  in  (d)  3  P.  W.  20. 

iUustration  of  the  same  principle         (^)  2  Yes.  jun.  683. 
applied    to  deeds,   see  Emblyn    v.  (/)  2  Yes.  &  B.  294. 
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CHAP.  XIX.  befoiie  the  reader  in  the  dicnssion  of  a  sabordinate  qnes^ 
tion  connected  with  the  doctrine.  This  chain  of  author- 
ity, however,  in  faronr  of  the  heir,  is  interrupted  by  the 
case  of  Page  v.  Leapingwdl  (g\  where  a  testator  devised 
certain  real  estate  to  trustees,  upon  trast  to  sell,  and  out 
of  the  moneys  arising  therefrom  to  pay  certain  I^aeies, 
including  two  sums  of  £200  to  the  poor  of  two  parishes ; 
and,  after  payment  of  the  legacies,  to  apply  the  over- 
plus for  the  benefit  of  certain  persons.  There  was  also 
a  general  disposition  of  the  residue  of  his  real  and 
personal  estate,  not  thereinbefore  disposed  of«  Sir  W. 
Grants  M.  R^  observed  that  the  disposition  ajs  to  the 
£200  was  void  as  a  devise  to  charity,  and  therefore 
lapsed. 
Remarks  upon  According  to  the  decree,  however,  his  Honor  appears 
tfi^e//.     ^'   to  have  decided,  that  the  £200  went,  not  to  the  heir,  (as 

might  have  been  inferred  from  the  observations  in  his 
judgment^)  but  to  the  general  residuary  devisee;  a  conclu*^ 
sion  which  it  seems  difficult  to  reconcile  with  the  princi- 
ple discussed  in  the  next  chapter,  and  repeatedly  laid 
down  by  Lord  Eldofiy  and  other  judges,  that  a  residuary 
devise  is,  under  the  old  law,  in  effect,  a  specific  devise  of 
the  lands  not  included  in  the  particular  devises  contained 
in  the  will.  It  is  enough,  however,  for  our  present  pur- 
pose, to  shew,  that  in  Page  v.  Leapingwellj  the  void  lega- 
cies bequeathed  out  of  the  real  fond  did  not  go  to  the 
residuary  devisee  of  that  fund;  m  which  respect,  it  agrees 
witB,  and  is  confirmed  by  a  more  recent  case.  As  in  Jones 
V.  Mitchell {h\  where  A.  devised  his  real  estate,  after  cer- 
tain limitations,  to  trustees,  in  trust,  to  be  sold,  and  out 
of  the  moneys  to  be  produced  by  the  sale,  to  pay  certaixt 
legacies,  and  then  a  legacy  of  £800  to  charities,  and  to 

<^)  IB  Veg.  46d.  W\  ^m.  &  S.  29d. 
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pay  the  residue  to  B. ;  Sir  J.  Leach,  V.  C,  held,  that  the     chaf.  xnt. 
void  legacy  of  £800  belonged  to  the  heir,  on  the  principle 
thai  the  residuary  detisee  of  real  estate,  or  of  the  price  of 
real  estate,  could  take  nothing  but  what  was  at  the  time  in^- 
tended  for  him. 

The  principle  of  the  two  preceding  classes  of  cases  Detdnation  of 
seems  to  apply,  with  exactly  the  same  force,  to  the  case  ipecificdiy 
of  lapse ;  and,  undoubtedly,  at  one  period,  the  established  the  produce  of 
rule  as  to  these  cases  also  was,  that  the  heir  was  entitled 
on  fidlure  of  the  devise ;  unless,  according  to  the  doctrine 
of  some  cases  (f),  the  produce  of  the  sale  was  blended 
with  the  personal  estate  in  one  general  residuary  dispo- 
sition. 

The  ground  upon  which  this  rule  was  established,  (and  Principle  go- 
the  principle  is  equally  applicable  to  every  class  of  cases  cHes. 
before  noticed),  is  this :  that  where  a  testator  devises  real 
estate  to  be  sold,  and  out  of  the  produce  gives  a  specific 
sum,  say  £1000,  to  A.,  and  the  residue  to  B.,  the  residue 
is  to  be  considered  as  a  gift  of  the  specific  sum  which  the 
purchase-money,  after  deducting  £1000,  shall  happen  to 
amount  to ;  the  gift  being  the  same  in  effect  as  if  the  tes- 
tator had  said,  I  give  to  B.  the  purchase-money,  minus 
£1000,  which  I  give  to  A.  It  is  a  mere  distribution  of 
the  purchase-money  among  them,  the  one  taking  a  certain 
and  the  other  an  uncertain  share ;  and  B.  has  no  more 
right,  in  any  event,  to  take  the  share  of  A.,  than  A.  has  to 
take  the  share  of  B. 

Thus,  in  Hutcheson  v.  Hammond  Oc),  A.  devised  certain  Claim  of  the 

heir  sapported 

lands  to  trustees,  to  sell,  and  invest  the  money  produced  by  Hutehewn 
by  the  sale,  in  the  funds,  in  trust,  for  H.  for  his  life,  and 


(t)  See  Lord  ITmrhu^t  judgment      802 ;  but  as  to  which  see  post, 
in  Hukkemm  y.  Hammond,  3  B.  C.         (k)  3  Bio.  C.  C.  128. 
C.  146 ;  ErnmeU  r.  Alboti,  4  Ves. 
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after  his  decease  to  pay  certain  sums  of  money,  including 
£1000  to  G.  P.;  then,  in  trust,  to  pay  all  the  residue  of 
the  said  principal  money  and  interest  to  B.  and  C. ;  and 
she  gave  the  residue  of  her  personal  estate  to  H.  6.  P.  died 
in  the  lifetime  of  the  testatrix ;  and  Mr.  Justice  Butter^ 
sitting  for  Lord  Thurlow^  held,  after  much  argument,  that 
the  lapsed  sum  did  not  fall  into  the  particular  or  the  general 
residue,  but  went  to  the  heir.  He  said,  here  there  was  no 
apparent  intention  against  the  heir ;  therefore  the  general 
rule  must  take  place,  that  the  money  is  considered  as  land, 
and,  if  it  lapsed,  belonged  to  the  heir  at  law.  This  de- 
cision was  affirmed,  on  a  re-hearing,  by  Lord  Thurlow  (f)\ 
his  Lordship  observing,  that  the  testatrix  having  said  no- 
thing as  to  the  £1000,  the  heir  was  not  defeated.  The 
merely  directing  an  appropriation  of  a  part  would  not  defeat 
his  claim  to  what  was  not  disposed  of. 

This  case  was  considered  to  have  fixed,  beyond  contro- 
versy, the  rule  of  law  upon  this  subject,  having  been  ac- 
quiesced in  for  upwards  of  thirty  years;    and  received 
reiterated  confirmation,  in  the  several  analogous  decisions 
of  Collins  V.   Wakeman^  Gibbs  v.  Rumsey^  and  Jones  v. 
MitcheU.     The  reader,  therefore,  will  be  not  a  little  sur- 
surprised  to  find  a  different  doctrine  unhesitatingly  pro- 
pounded in  a  subsequent  case  (m),  which  was  as  follows : — 
Claim  of  the      Lord  Wcutworth  devised  certain  real  estates  to  trustees, 
\Tno^.  liord  upon  trust  for  sale,  and  out  of  the  produce  to  pay  cer- 
^'  tain  sums  of  money,  including  a  sum  of  £5000  to  his 

wife,  her  executors  and  administrators,  in  part  satisfac- 
tion  of  £10,000  secured  to  her  by  their  marriage  settle- 
ment, out  of  certain  trust  funds,  in  case  of  her  surviving 
him,  and  failure  of  issue  of  his  body  by  her  {n) ;  and,  after 


{I)  lb.,  p.  148. 

(m)  Nod  V.  Lord  Henley  7  Pri. 
240  ;  S.ai  Dan.  211,  322. 


(»)  If  the  devise  could  have  been 
considered  as  subject  to  this  contin- 
gency, there  would  be  no  difficulty 
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these  purposes,  he  directed  the  trustees  to  invest  the  re-  chap.  xiz. 
sidue  of  the  said  moneys  upon  certain  trusts.  The  testa- 
tor's wife  died  in  his  lifetime.  One  question  was,  whe- 
ther the  £5000  devolved  upon  the  heir  or  next  of  kin,  or 
belonged  to  the  persons  entitled  to  the  residue.  RichardSy 
C.  B.,  after  taking  a  distinction  between  legacies  and 
debts  (o),  the  former  of  which,  he  thought,  were  raisable 
out  of  the  real  estate  only,  and  the  latter  out  of  the 
realty  in  aid  of  the  personal  estate ;  and,  treating  the 
gift  of  £5000  as  belonging  to  the  former  dass,  held,  that 
by  the  lapse  the  residuary  devisees  of  the  fund  were 
entitled. 

There  is  a  singular  discrepancy  in  the  several  parts  of  ObMmitionfl 
the  Chief  Baron's  judgment.     In  one  place,  he  treats  the  mrat  in  iL  ' 
devised  sum  as  a  debt,  and,  as  such,  chaigeable  on  the    ******'^" 
real  estate  in  aid  of  the  personalty  ;  observing,  that  "  you 
might  as  well  say  that  all  the  other  debts  which  are 
thrown  on  the  real  estate,  in  case  the  personalty  will  not 
pay  them,  are  so  many  trusts  for  the  heir  at  law :  such  a 
doctrine  was  never  heard  of."     And  yet  he  afterwards 
says,  that,  "  with  respect  to  the  £5000  to  Lady  Went- 
worth,  that  is  exdvded  out  of  the  personal  estate^  and  I 
should  think  would^  if  she  had  livedo  been  raisable  out  of  the 
real  estate  ordy^ 

The  case  was  carried  to  the  House  of  Lords  (p),  on  Nod  t.  Lord 

-_,,  111  ii«        Henley  t  in  the 

two  questions,  one  of  which  respected  the  lapsed  devise  House  of  Lords 
of  the  £5000 ;  and  the  decree  below  on  this  point  was 
aptmed.     Lord  Redesdak  said,  "  If  any  property  is  given 


in    reconciling  the   decision    with  tion,  or  the  principle  upon  which  it 

Hvlcke»on  y.  Hammond^  on  the  prin-  was  decided,  so  to  treat  it. 

ciple    before    stated   in    regard   to  (o)  As  to  which,  see  post, 

contingent  charges.    Ante,  301.    It  (p)  Noel  v.  Lord  Henley,  1  Dan. 

seems  to  he  impossible,  however,  822. 
consistently  with  sound  construe* 
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CHAP.  XIX.    by  a  will  in  the  nature  of  a  legacy,  to  a  person  in  being 
Lord  Redes-     at  the  time  the  will  is  made,  but  who  dies  before  the  tes- 

Me*M  reason- 
ing on  affirm-    tator,  that  legacy^  of  course,   becomes   lapsed,  and  do 

ing  the  decree.  o     ^  i_-  i 

longer  payable.  That  is  a  contingency  to  which  eyeiy 
person  who  makes  a  disposition  by  will  must  be  deemed 
to  know  that  such  a  disposition  is  subject ;  and,  althougb 
it  is  contended,  on  the  part  of  the  heirs  at  law,  that  this 
£5000  arising  out  of  the  sale  of  the  estate  shoold  be 
applied  to  their  benefit  as  so  much  real  estate  undisposed  of 
by  the  will,  I  conceive  that  that  is  not  the  true  coDstroc- 
tion  of  the  will ;  because,  having  given  that  £5000  as  a 
legacy,  which  in  its  nature  must  be  subject  to  that  species 
of  contingency,  that  contingency  is  one  which  he  must 
be  supposed  to  have  looked  to,  for  the  benefit  of  those 
persons  to  whom  he  gave  the  residue  of  the  money  to 
arise  from  the  sale  of  the  estate ;  and,  therefore,  it  seems 
to  me  that  the  decree  is  perfectly  right  in  the  manner  in 
which  it  has  disposed  of  that  question,  by  holding  that 
that  £5000  is  not  to  be  raised  out  of  the  money  which 
may  be  raised  by  sale  of  the  real  estate ;  inasmuch  as 
that  contingency  has  happened,  to  which  the  testator  tf 
supposed  to  have  looked  at  the  time  he  made  the  will 
It  is  remarkable  that  Lord  JSldofij  though  he  spoke  at 
some  length  on  the  other  question,  did  not  advert  to 
this. 
Remark!  upon  The  reasoning  which  regards  the  death  of  the  devisees 
H^ey.  ^^      in  the  testator's  lifetime  as  an  event  within  the  testators 

contemplation,  on  which  Lord  Redesdale  grounded  bis 
opinion,  is  directly  opposed  to  the  principle  recognized  id 
a  great  variety  of  cases,  that  a  testator  is  in  general  sop- 
posed  to  calculate  upon  his  dispositions  taking  effect,  aad 
not  to  provide  for  the  happening  of  events  in  his  l^^ 
time  which  will  defeat  them,  as  the  death  of  I^tees, 
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&c.     The  whole   doctrine  of  lapse   stands  upon  this    esAP.  xix. 
principle. 

It  is  most  extraordinary  that,  neither  in  the  Court 
below  nor  in  the  House  of  Lords,  the  Judges  who  de- 
cided the  case  of  Nod  v.  Lord  Henley  cite  or  allude  to 
the  case  of  Jlidcheson  v.  ffammond^  whose  authority  they 
were  subverting ;  and  we  are  left  to  conjecture  whether 
their  decision  was  made  in  ignorance>  or  with  the  inten- 
tion of  overturning  that  case.  Fortunately,  however,  the 
perplexing  uncertainty  in  which  the  doctrine  was  thus 
placed,  is  in  some  degree  dissipated  by  the  subsequent 
case  of  Amphlett  v.  Parke  {q)y  presently  stated,  which,  as 
eventually  decided,  appears  to  have  restored  the  author- 
ity of  JSutchesan  v.  Hammond.  Lord  Brougham's  judg- 
ment, on  the  appeal,  contains  a  detailed  examination  of 
many  of  the  caaes,  among  which,  however,  neither 
Hutcheson  v.  Hammond^  nor  Noel  v.  Lord  Henley ^  is  to 
be  found,  nor  do  they  appear  to  have  been  cited  at  the 
bar.  Indeed,  the  question  chiefly  discussed  in  this  caae 
was,  whether  the  declaration  that  the  produce  of  the  sale 
should  be  deemed  personal  estate,  and  the  blending  of 
such  produce  vrith  the  general  residuary  personal  estate, 
did  not  so  absolutely  convert  it  into  personal  estate  as 
to  exclude  the  heir ;  and  the  adjudication  in  the  negative 
affords  the  strongest  possible  confirmation  of  the  do<;trine 
of  Hutcheson  v.  Hammond^  in  opposition  to  Nod  v.  Lord 
Henley^  in  both  which  these  circumstances  were  wanting. 

The  unavoidable  mention  of  the  case  of  AmpJdett  v.  wiiethcrWend. 

ing  of  proceedi 

Parkey  has  rather  anticipated  the  subject  next  to  be  con-  of  real  and  per- 

,,-  iiii^  A  #»Ai_  J  vmtX  estate  ex- 

sidered,  namely,  whether  the  circumstance  of  the  produce  cindes  the  heir, 
of  the  real  estate  being  blended  with  the  general  personal 

(</)  4  Russ.  75  ;  /S^.  a  2  Russ.  &  M.  221. 
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CHAF.  xix>  estate  constitntes  a  gronnd  for  excluding  the  heir,  by 
appljing  to  the  mixed  fond  the  rule  applicable  to  the 
latter  species  of  property;  snch  role  being  (as  is  well 
known)  that  the  residuary  legatee  takes,  even  under  the 
old  law,  whatever  is  not  effectually  disposed  of  to  other 
persons.  It  seems  difficult  to  discover  any  solid  reason 
why  the  blending  of  the  two  funds  should  produce  this 
consequence.  The  testator,  intending  the  proceeds  of  the 
two  species  of  property  to  go  in  the  same  manner,  com- 
prises them  in  the  same  disposition  for  mere  convenieDce, 
and  to  avoid  a  needless  repetition  of  Isuuguage ;  and  the 
effect  ought,  one  should  think,  to  be  the  same  as  i^  in 
one  part  of  his  will,  he  had  given  the  proceeds  of  the 
real  estate  to  A.,  and  in  another  part,  the  proceeds  of 
the  residuary  personal  estate  to  A.  How  far  the  author- 
ities lend  their  support  to  such  a  conclusion,  will  be  seen 
by  the  following  statement  of  them. 
Case  of  Crtue  A  leading  case  on  this  subject  is  Cruse  v.  Barky  (r), 
v.BarUjf.        ^here  a  testator  devised  all  his  freehold  and  copyhold 

lands  to  P.  and  his  heirs,  in  trust,  to  sell  the  same,  and, 
in  the  first  place,  to  pay  off  all  incumbrances  upon  the 
premises,  and  all  his  just  debts.  He  devised  all  his  per- 
sonal estate  to  the  same  trustee,  in  trust  to  sell,  and  to 
apply  the  money  arising  by  the  sale,  and  also  the  monq 
to  be  produced  by  sale  of  the  real  estate^  amongst  his  five 
children :  viz.,  to  his  eldest  son  C.  £200,  at  his  age  of 
twenty-one ;  the  residue  amongst  his  four  younger  child- 
ren, at  their  respective  ages  of  twenty-one,  or  marriage. 
C.  died  under  twenty-one :  upon  which  a  question  arose 
as  to  the  £200,  which,  it  was  admitted,  never  vested  in 
C.  Sir  Joseph  Jekylly  M.  R.,  having  ordered  the  prece- 
dents to  be  looked  into,  declared  that  the  £200  Aiov^^ 

(r)  3  P.  W.  20. 


J 
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be  construed  as  land,  and  descend  to  the  heir ;  for  that    ovap.  xtx. 
it  was  the  same  as  if  so  much  land  as  was  of  the  value 
of  £200  was  not  directed  to  be  sold,   but  suffered  to 
descend. 

The  legacy  in  this  case  was  contingent,  and  tailed  by  Remark  on 
the  non-happening  of  the  event  on  which  it  depended ;  a  /cy.  ' 
circumstance  which  was  not  adverted  to,  but  which  would 
clearly  now  be  held  to  take  it  out  of  the  principle  in 
question  (s).  It  is  enough,  however,  for  the  present 
purpose,  that  the  heir  was  not  excluded  by  the  blend- 
ing of  the  residue  of  the  fund  with  the  personal  es- 
tate. 

The  next  case  is  Durour  v.  Mottetup  (t).  where  a  tes-  Dmrmr  t. 
tator  devised  all  his  estate,  consisting  in  a  freehold 
and  leasehold,  monies,  securities,  (specifying  many  other 
species  of  personal  property,)  and  all  he  had  or  might 
have,  of  what  kind  soever,  to  trustees,  to  sell ;  and,  after 
payment  of  all  his  debts,  funeral  expenses,  and  legacies,  to 
place  out  all  the  residue  of  his  personal  estate  at  interest.  Heir  bdd  to  be 
upon  securities,  upon  the  trusts  therein  mentioned.  One  of  Ugmsf. 
the  questions  was,  whether  a  legacy  of  £1,200,  which 
was  void,  (because  to  be  laid  out  in  land  for  charitable  pur- 
poses,) belonged  to  the  heir  or  the  residuaiy  legatee.  Lord 
Hardwicke  decided  in  favour  of  the  legatee ;  his  Lord- 
ship laying  some  stress  upon  the  fact  of  the  real  estate 
being  turned  into  personal,  and  observing,  that  the  in- 
tent to  include  the  whole  in  the  residue,  plainly  appeared 
from  the  testator^s  description  of  aU  his  personal  estate ; 


(«)  See  ante,  p.  901,  and  Doe  d,  of  real  estate  deviaed  to  be  sold. 

Welh  T.«Sb0<r,  3Man.  &  S.  300 ;  the  {t)  1  Yes.  sen.  S20 ;  more  fuUy 

principle  of  which  is,  of  course,  ap-  and  aocorately  stated,  1  Sim.  &  S. 

plicable  to  deyises  out  of  the  produce  292  n. 

VOL.  I.  P  P 
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DictamofLord 
7%url(nt,  in 
Hutehenn  t. 

ffUMMOndm 


CottintY, 
WoMinutti* 


Hdrhel4W 
take  legacy 
excepted  ont  of 
proceeds  of 
land,  Iratnot 
difpoiedof. 


90  that  the  whole  of  the  real  was  to  be  coosidmd  as 
personal  property  (»). 

In  this  case  (which  has  been  regarded  as  a  leading 
authority)  we  find,  for  the  first  time,  the  circumstance  (i 
the  blending  of  the  produce  of  the  real  and  peisoiii 
estates  was  made  the  gronnd  of  the  decision ;  and  tbi^ 
principle  was  still  more  distinctly  recognised  in  the  sot- 
sequent  case  of  Hutchesati  t.  Hammond  (9),  where  Loni 
ThurloWj  while  deciding  in  farour  of  the  heir's  title  to  a 
lapsed  legacy,  payable  out  of  the  proceeds  of  real  estaK 
added,  **  though,  if  a  testator  has  blended  his  real  mil 
his  personal  fund,  and  has  made  a  residuary  legatee,  it 
will  carry  all  that  is  not  disposed  of 

No  allusion  to  any  such  doctrine,  however,  ocean  is 
the  ease  of  CoUins  t.  Wakeman  {w),  (the  next  of  tUs 
class,)  where  a  testator  derised  certain  lands  to  W^  U^ 
heirs  and  assigns,  in  trust,  to  sell ;  and  the  money  artt- 
ing  from  such  sale  he  directed  to  be  considered  as  part  of 
his  personal  estate,  and  to  be  disposed  of  by  his  ai' 
toustee  and  executor,  his  heirs,  executors,  and  admios* 
tratofs,  in  manner  following:  He  then  gaye  sevenl 
pecuniary  legacies  out  of  his  said  trust  monies  and  per* 
sonal  estate,  and  gave  to  his  executor  W.  the  sum  fit 
£1000,  to  be  disposed  of  according  to  any  instractioos  k 


(f«)  Of  this  caw.  Sir  FF.  Grani 
hBM  obMTTtBd,  ^  From  the  little  Lwd 
Hardwkke  ia  reported  to  have  said, 
it  is  difficult  to  ascertain  from  what 
expressions  he  inferred,  that,  hy 
the  description  of  all  his  personal 
estate,  the  testator  meant  to  indnde 
f  Tery  thing  in  the  residue.  The 
decision  is  genendly  accounted  for 
by  the  particular  manner  in  which 


the  sale  was  directed,  and  tk  (^ 
cvmstanee  of  the  toitator  h^ 
blended  the  zeal  and  penonai^ 
tates  in  one  gift  to  trustees^  to»^ 
the  whole  with  his  personal  estate 
&c.  1  Vee.  &  B.  417.  See«l»- 
Russ.  &  M.  2a2  ;  but  see  l^^ 
(9)  3  Bkk  C.  C.  148,  aU^'^' 

p.  571. 
(w)  2  Yes.  Jvn.  683. 
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OBA.F.  WSMm 


might  leave  in  writing.  The  testator  then  gave  aU  the 
residue  of  his  goods  and  chattds,  personal  estate  and 
effects,  whatsoever  and  wheresoever,  subject  to  debts^ 
l^acies,  and  funeral  expenses,  costs  of  his  will  and  of 
W.,  whom  he  ako  appointed  executor,  to  M.,  her  execU" 
tors,  administrators,  and  assigns.  The  testator  left  no 
instructions  as  to  the  £1000,  which  was  now  claimed  by 
the  residuary  legatee,  the  next  of  kin,  and  the  heir  at 
law.  Lord  Loughborough  decided  in  favour  of  the  heir ; 
observing,  that,  ^^  where  the  Court  has  no  direction  from 
the  testator,  to  whom  the  money  arising  from  any  part 
of  his  real  estate  shall  go,  it  rests  with  his  heir  at 
law  {r)r 

In  this  case,  it  will  be  observed,  the  express  declar-  Remark  on 
ation,  that  the  produce  of  the  sale  should  be  considered  watemm. 
personal  estate,  (which  was  held  sufficient  to  make  the 
residue  of  the  ftmd  pass  under  the  general  bequest  of 
personalty  (^),)  did  not,  in  Lord  Lough6orough*s  opinion, 
aathorifle  the  Court  to  apply  to  the  produce  of  the  real 
estate  the  rule  applicable  to  personalty,  in  reference  to 
the  effect  of  the  failure  of  a  specific  gift. 

This  case  was  soon  followed  by  KenneU  v.  Abbott  {z),  Kemntu^. 
where  a  testatrix  devised  a  certain  copyhold  estate  to 
A.  and  her  heirs,  in  trust,  to  sell,  and  out  of  the  monies 
arising  therefrom  to  pay  certain  legacies ;  she  then  made 
some  specific  bequests ;  and,  as  to  the  residue  of  the  pur- 
chase-money arising  from  the  sale  of  the  said  estate. 


{x)  In  the  case  of  AmphUtt  r.  not  agree  with  the  printed  report, 

Parke,  2  RnsB.  &  M.  221,  Lord  in  wkieh  it  appean  Uutt  the  cli^ 

Brougham  treated  CclUns  y.  Wake"  of  the  residuary  legatee  waa  adro- 

man  aa  a  case  in  which  the  next  of  cated  by  counsel, 

kin  and  the  heir  at  law  were  the  {y)  See  ant«,  p.  5(M. 

only  litigating  pttvties ;  hut  this  does  («)  4  Ves.  jnn«  S02. 

pp2 
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CHAP.  XIX.  household  goods,  and  all  the  residue  of  her  momes. 
securities  for  money,  personal  estate  and  effects  what- 
soever, she  gare  to  B.,  her  executors  and  administrator, 
subject  to  her  debts  and  funeral  expenses ;  and  she  aj^ 
pointed  B.  executrix.  One  of  the  legacies  payable  out 
of  the  produce  of  the  land  was  void,  on  account  of  £rand 
in  the  legatee ;  which  raised  a  question,  whether  it  be- 
longed to  the  residuary  legatee  or  the  heir.  Sir  R  P. 
Ardeuj  M.  R.,  held,  that  it  devolved  to  the  residuaij 
Rendne  of  real  leiratce.     He  distinimished  Hvtcheson  v.  Hammond^  od 

fnnd  being  °  °  '  .  -j 

blended  with     the  grouud  of  there  being  two  residues — a  special  residue 

the  peraonalty,  . 

Toid  legacy       of  the  moucj  arising  from  the  sale,  and  the  general  lea- 
residue.  duc ;  but  that  here  the  testatrix  had  given    particular 

parts  of  her  estate,  stock,  leasehold   estate,    household 
goods,  furniture,  and  many  other  articles,  and  this  copj- 
hold  estate,  which  she  ordered  at  all  events  to  be  soH 
and  out  of  the  purchase-money  she  directed  these  legacies 
to  be  paid;  and  she  made  a  residuary  disposition,  ^^ 
to  which,"  continued  his  Honor,  "  the  question  is,  whe- 
ther it  is  not,  to  all  intents,  a  general  residuaiy  clause, 
carrying  every  thing  not  disposed  of.     I  am  of  opinion  if 
is,  under  MaUabar  v.  MaUabar^  and  Durour  v.  Mt^leu^- 
It  is  making  the  real  estate,  to  all  intents  and  purposes, 
personal ;  and  then,  taking  a  retrospective  view  of  wli^ 
she  had  done,  and  meaning  to  give  every  thing  not  di^ 
posed  of,  she  adds  this  residuary  clause.     Therefore,  I 
think  this  estate  is  turned  entirely  into  money." 
Remark  on  This  casc  sccms  to  havo  occasioned  much  of  the  nn- 

hott^   "'     '  certainty  in  which  this  doctrine  has  been  long  involved 

by  contradictory  decisions.  It  was  certainly  founded 
on  a  very  partial  view  of  the  then  state  of  the  authorities, 
as  neither  Cruse  v.  Barley^  nor  Collins  v.  Wakefikm  ^ 
noticed  by  the  M.  R.,  though  the  latter  case  was  the 
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latest  upon  the  subject;  having  been  decided  only  a    cbap.xtx. 
short  period  before,  by  his  cotemporary  on  the  Equity 
£ench. 

We  now  come  to  the  case  of  Cribbs  v.  Rumsejf{a\ 
i?vhere  a  testatrix  devised  her  freehold,  copyhold,  and 
personal  estates,  to  trustees,  upon  trust,  to  sell,  and  out 
of  the  money  to  arise  by  the  sale,  together  with  her 
ready  money  and  other  effects,  she  bequeathed  certain  Hdr  hdd  to 
charitable  legacies,  and  £100  to  her  trustees  for  their  gMiet. 
care  and  trouble.  And  she  afterwards  bequeathed  the 
residue  of  the  monies  arising  from  the  sale^  and  all  the 
residue  of  her  personal  estate^  to  her  trustees  and  execu- 
tors, to  dispose  of  as  they  should  think  proper.  It  was 
held,  that  these  trustees  took  the  residue  for  their  own 
benelSt  under  this  bequest;  and,  with  respect  to  the 
charitable  legacies.  Sir  William  Grant  treated  it  as  a 
point  quite  clear,  that  they  went  to  the  heir  at  law,  and 
not  to  the  residuary  legatee  or  next  of  kin.  The  prin-  obserration 
cipal  question  in  the  case  was,  whether  the  devisees  were  jSmcy. 
trustees  of  this  surplus  or  not ;  and  it  is  observable  that 
the  point,  as  to  the  destination  of  the  void  legacies,  does 
not  appear  to  have  been  discussed ;  nor  was  the  case  of 
KenneU  v.  Abbott  cited,  or  a  single  argument  advanced  in 
favour  of  the  residuary  legatees. 

The  subject,  however,  was  much  more  fully  investigated  An^kieu  t. 
in  the  subsequent  case  of  Amphlett  v.  Parke  (i),  where  A. 
devised  freehold  and  copyhold  lands  to  M.  and  P.,  upon 
trust  for  sale,  and  directed  that  the  monies  to  arise  from 
such  sale  should  be  considered  as  part  of  her  personal  es- 
tote ;  and  then  went  on  to  direct,  that,  out  of  the  monies  to 
arise  from  the  sale,  and  all  other  her  personal  estate, 


(a)  2  Yes.  &  B.  294. 

lb)  I  Sim.  276 ;  4  Bum.  75  ;  2  Rum.  &  M.  221,  S.  C. 
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certain  legacies  should  be  paid ;  and  all  the  residue  of  her 
personal  estate,  and  the  monies  arising  from  her  leal 
estate  the  testatrix  gave  upon  certain  tmsts.  Sir  J.  Leack 
y.  C.y  held,  that  some  of  the  l^acies  which  had  lapeeti 
fell  into  the  residue.  He  obserred,  that  the  two  fir^ 
passages  of  the  will  purported  an  intention  that  the 
monies  arising  from  the  sale  should  be  considered  a? 
personal  estate  at  the  testatrix's  death;  but  the  latt€f 
Rdr  held  (o     passa&^es  pointed  the  other  way ;  and  it  was  onl v  from 

take  void  k-       r         &        r  , 

gMaes.  deference  to  the  cases  of  Duraur  v.  Motteux,  and  MaUaber 

T.  MaUabar^  that  he  came  to  the  conclusion  in  this  case, 
that  the  testatrix  had  in  her  view  the  improbable  intention, 
that  the  monies  arising  from  the  sale  of  her  real  estate 
should,  for  purposes  not  foreseen  byher^hare  the  same  quali- 
ties as  if,  at  her  death,  they  had  been  part  of  her  personal 
estate.  The  case  was  afterwards  brought  again  before 
the  same  learned  Judge,  when  M.  R.,  who  c<ftitiBued  of 
his  former  opinion ;  but  his  judgment  was  reyersed  br 
Lord  Chancellor  Brougham^  who  decided  in  faronr  of  the 
heir,  after  an  elaborate  examination  of  many  of  tbe 
authorities. 
Lord  Bfimg-  The  ouly  casc  which  his  Lordship  seemed  to  consider 
inAmpMetty.  to  prcss  strougly  against  the  heir  was  KenneU  v.  ANxil. 

which  he  deemed  to  be  inconsistent  with  the  current  rf 
authority,  especially  Crtise  t.  Banieyy  Di^  v.  Legard  (f ). 
and  Gihbs  v.  Rumsey^  and  to  hare  been  founded  on  % 


Diffby  ▼.  i>-  (c)  3  P.  W.  22,  Cox's  note,  2  of  the  deeeased  renduary  l«gato«  io 

gard,  Dick.  500.    A.  devised  her  real  and  the  real  estate  resulted  to  the  test*- 

personal  estate  to  tnistees,  in  tmst,  trix's  heir.  The  ease,  theielbie,  do(» 

to  seU,  to  discbaige  debts  and  le^a-  not  appear  immediAtely  to  Wlo^to 

cies,  and  to  pay  the  residue  to  five  the  class  of  authorities  discussed  io 

persons  in  equal   shares.    One  of  the  text,  but  ranks  with  Aeifxgfd  t. 

them  died  before  the  testatrix,  and  Smithsmf  stated  ante,  p.  565. 
Lord  B<Uhwft$  held,  that  the  share 


J 
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misconception  of  the  case  of  Durowr  r.  MiMeax^  in  the  ottAP,  xvl. 
report  of  which,  in  Vesej,  the  will  was  not  accurately 
stated,  and  the  decision  appeared  from  a  MS.  of  Lord 
Hardwicke^s  judgment  in  his  Lordship's  possession,  to 
have  chiefly  turned  on  another  question.  The  case  of 
MaUabar  v.  MaUabary  Lord  Brougham  regarded  as  stand* 
ing  on  special  grounds,  especially  that  of  a  legacy  being 
given  to  the  heir  at  law,  but  which  circumstance  has  not 
invariably,  we  have  seen((/),  been  considered  to  be  of 
so  much  weight.  In  that  case,  however,  the  question,  as 
already  shewn  («),  was  not,  as  to  the  destination  of  a 
lapsed  or  void  legacy  given  out  of  the  proceeds  of  real 
estate ;  InU  whether  such  proceeds  passed  under  a  general 
residuary  disposition. 

It  will  be  observed,  that,  in  several  of  the  preceding  Bemark  on 
cases,  including  Gibbs  v.  Rumsey^  and  AmphleU  v.  Parkcy  ^  ***"' 
the  entire  proceeds  of  the  real  estate,  (not  merely,  as  in 
KemM  v.  Abbott^  the  surplus,  after  payment  of  the  lega* 
cies  in  question,)  were  blended  with  the  personalty,  the 
legacies  being  chaiged  on  such  mixed  fund ;  so  that  the 
feet  of  the  void  or  lapsed  legacy  being  made  payable  out 
of  the  personal,  as  well  as  the  real,  estate,  was  not  con* 
eidered  to  afford  a  ground  for  applying  to  such  legacies, 
in  toto,  the  rule  applicable  to  personal  estate. 

In  the  interval  between  the  original  decree  in  Amphletl  Gtmht.  /ocJI- 
V.  Parke  and  its  reversal,  occurred  the  case  of  Gfreen  v.  '^' 
Jackson  {f)y  where  a  testator  bequeathed  all  his  per* 
fional  estate  to  trustees,  upon  trust,  to  pay  some  legacies, 
and  also  devised  all  the  residue  of  his  real  estate  (after 
some  particular  devises)  to  the  same  trustees,  their  heirs 
and  assigns,    upon  trust,   to  sell.     The  testator  then 


(d)  Ante,  p.  509.  (/)  6  Rum.  35;  8.0.2  Rum.  & 

{4)  Ante,  p.  562.  M.  BdS. 
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trustees  by  such  sale,  and  by  virtue  of  the  bequest  of  tk 
personalty,  and  all  other  his  monies  which  should  cow 
to  their  hands,  after  his  debts  and  legacies,  and  two  sm 
directed  to  be  sunk  by  way  of  annuity,  and  all  costa  at- 
tending the  execution  of  the  will  should  be  paid  m 
provided  for,  should  be  placed  in  a  Banking-house  nfltil 
the  whole  (except  certain  sums)  should  be  got  in.  He 
Vwd  legada  then  directed  his  trustees  to  pay  considerable  sums  fe 
raidiifi.     "*    charitable  purposes,  and  concluded  with  a  direction  to 

them  to  pay  and  apply  all  the  residue  of  the  monies  s 
their  hands,  after  full  satisfaction  and  discharge  of  the 
aforesaid  several  payments  and  bequests,  to  certain  perwni 
It  was  admitted  that  the  charitable  legacies  failed  in  tie 
proportion  which  the  produce  of  the  real  estate  bore  to 
the  produce  of  the  personalty  (y).      The   heir  at  hf 
claimed  the  benefit  of  such  failure ;  but  Sir  J.  Lead 
M.  R,,  on  the  authority  of  Dutqut  v.  Afotteus,  ^^  ^ 
he  said,  upon  principle,  held,  that  the  failure  of  the  chan- 
table  legacies  enured  for  the  benefit  of  the  residuary  le- 
gatees ;  and  that  no  distinction  could  be  made  between 
that  part  of  the  residue  which  had  arisen  firom  the  k* 
estate,  and  that  part  which  had  arisen  from  the  persowl 
estate :  he  observed,  that  the  facts  in  CrfN>s  v.  Bun^ 
were  not  distinctly  stated,  and  the  argument  there  tumw 
on  another  point.    His  Honor  did  not  advert  to  the  otto 
opposing  authorities. 

The  case  of  Green  v.  Jackson  was  referred  to  by  I^^ 
Brougham  in  Amphlett  v.  Parke^  as  warranted  bythepa^" 
ticular  terms  of  the  will ;  but  as  his  Lordship's  remand 
went  to  impugn  the  authority  of  Duraur  v.  Mott^^  ^ 
which  it  was  chiefly  founded,  they  probably  induced  tie 

(j)  On  tbiB  sabject,  vide  ante,  p.  207. 
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appeal  which  was  brought  against  the  decision  of  the  chaf.  xi». 
M.  R.,  and  which  was  argued  before  Lord  LyndhursU 
who,  however,  affirmed  the  decree,  and  that  too,  chiefly 
on  the  authority  of  Durour  v.  Motteux.  The  circum- 
stance, that,  in  Ghreen  r.  Jackson  the  legacy  was  void  ab 
initio,  and  in  Amphlett  v.  Parke  failed  in  event  by  lapse, 
seems  to  furnish  no  solid  distinction  between  these  cases ; 
for  the  principle  applicable  to  each  species  of  case  is, 
it  is  conceived,  the  same. 

There  is,  however,  yet  another  decision  of  the  late  Cookew.su- 
M.  R.  (Sir  John  Leach)  on  this  subject,  viz.  Cooke  v.  The 
Stationers*  Company  (h) ;  where  a  testator  devised  to  his 
executors  all  his  estates,  both  freehold  and  leasehold,  in 
trust;  that,  by  sale  of  his  personal  property,  and  of  so  much 
of  his  real  estates  as  might  be  necessary,  they  should  raise 
a  sufficient  sum  to  purchase  £10,700  in  the  Three  per 
Cent.  Consols ;  and  he  directed  this  sum  of  stock  to  be  void  legMiet 
apportioned  between  certain  legatees,  and  among  other  ^**  *® ''^  "***> 
objects  certain  charities.  He  then  gave  to  his  wife  the 
residue  of  his  estate  and  effects,  of  whatsoever  kind 
they  were,  on  condition  that  all  the  legacies  were  paid. 
Two  of  the  legacies  were  void,  and  Sir  J.  Leach,  M.  R. 
held,  that  they  became  extinguished  for  the  benefit  of 
the  residuary  devisee ;  his  Honor  being  of  opinion  that  in 
this  case  the  legacies  were  to  be  considered  not  ba  an 
exception  from  the  gift  to  the  wife,  but  as  a  charge  upon 
that  gift  (i). 

Though  this  case  was  decided  a  few  months  after 
Lord  Brougham* s  reversal  of  the  original  decree  in  Am- 
phlett V.  Parke,  yet  no  notice  appears  to  have  been  taken  of 
the  latter  case ;  which  circumstance,  coupled  with  the  fact 


(A)  3  Mj.  &  K.  262.  ment  of  the  genetal  doctHnei  ante, 

(t)  See  Sir  John  LeaehU  state-     p.  902. 
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cBATs  xn.  that  the  decision  proceeded  from  the  same  Judge  whose 
decree  was  reversed  in  that  case,  are  calculated  to  dimi- 
nish confidence  in  the  decision,  so  &ir  as  it  might  seem  to 
propound  a  general  rule,  in  opposition  to  that  of  Amphlett 
V.  Parke.  Indeed,  the  M.  R.  rested  his  decision  rather 
on  the  peculiar  terms  of  the  will,  than  on  any  denial  of 
the  general  doctrine  in  favour  of  the  heir. 
Genmi  re-  Here,  then,  closes  the  long  line  of  cases  respecting  the 

caMf .  destination  of  pecuniary  legacies,  originally  void  or  fEuliog 

by  lapse,  so  fisbr  as  they  are  payable  out  of  the  proceeds 
of  real  estate,  where  such  proceeds  are  Mended  with  tkege- 
Tierai  personal  estate.  The  state  of  the  authorities  is  cer- 
tainly  not  such  as  to  justify  the  hope  of  all  litigation  being 
at  an  end  on  this  perplexing  subject*  An  a<]yudicatioD 
founded  on  a  full  examination  of  all  the  cases  is  still 
wanting. 
RiUe  in  ngvd       The  Qucstion,  of  course,  will  present  itself  under  a  dif* 

to  wills  linoo 

1837.  ferent  aspect  in  reference  to  wills  made  or  republished 


since  the  year  1837,  and  containing  a  residuary  devise,  as 
such  devise  is  made  by  the  25th  section  of  the  recwt  act 
of  1  Vict.  c.  26,  to  extend  to  all  interests  in  real  estate 
comprised  in  any  devise,  which  foils  by  lapse  or  from 
being  contrary  to  law,  or  otherwise  incapable  of  taking 
effect;  but  the  remarks  occurring  on  this  point  hare 
already  found  a  place  in  connexion  with  the  subject  of 
the  failure  of  pecuniary  charges  on  real  estate,  not  di* 
rected  to  be  converted,  to  which  it  will  be  sufficient  to 
refer  (k). 

{i)  Ante,  p.  909. 
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I.  In  Regard  to  void^   lapied,  and 

partial  specific  Deviees, 

II.  »   ■  Revernom, 
III Oej^hoidi. 


IV.  In  Regard  to  LeoHholdi, 

V.  Powers  of  Ap* 

pointmmt. 


t.  A  RESIDUARY  bequest,  it  is  Well  known,  operates  opentumofa 
upon  all  the  personal  estate,  of  which  a  testator  is  pos-  ^^. 
sessed  at  the  time  of  his  death,  and,  consequently,  in- 
cludes all  specific  legacies  which  are  void,  or  fail  by 
the  death  of  the  legatee  in  the  testator's  lifetime  (a) ;  and 
such  would  undoubtedly  be  its  operation,  though  all  the 
(Specific  legacies  were  in  this  situation,  so  that  a  bequest, 
in  terms  embracing  the  "  residue,"  should  become,  in  event, 
a  gift  of  the  whole.     But  as  under  the  old  testamentary  etctj  geneni 
law,  (which,  it  will  be  remembered,  still  applies  to  all  wills  JiS^S^^ 
made  before  the  year  1838,  whatever  be  the  period  of 
the  testator^s  decease,)  a  testator  could  only  devise  the 
real  estate  to  which  he  was  actually  entitled  at  the  time 
of  making  his  will,  it  follows  that  eveiy  residuary  devise 
in  such  a  will,  however  general  in  its  terms,  is  in  its 
nature  specific  {b) ;  being  in  fact  a  specific  disposition  of 


(a)  Brown  v.  Higgsy  4  Ves.  708  in  Howe  y.  Earl  of  DartrnmUhy  7 
Shanl^  y,  Bater^  Id.  732 ;  Jackson  Ves.  147 ;  Broome  v.  Moneky  10  Id. 
v.  JSTelfy,  2  Ves.  joiu  28&.  606  ;  Hilly.Cbck,  1  Ves.  &  B.  175  ; 

(b)  See  Lord  Eldon's  judgment  Spong  r.  Sjpong,  1  Yon*  &  J.  970. 
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Its  Operation 
in  regard  to 
ipecific  lapsed 
devises; 


the  lands  not  before  given,  or,  to  speak  more  accurately, 
not  before  expressed  to  be  given  by  the  will.  Thus,  if  a 
testator,  being  seised  of  Blackacre  and  Whiteacre,  and 
having  no  other  real  estate,  devise  Blackacre  to  A.,  in  fee, 
and  aU  the  rest  of  the  lands  to  B.,  B.  takes  exactly  that 
which  he  would  have  taken  under  a  specific  devise  of 
Whiteacre,  and  no  more ;  and,  consequently,  if  the  devise 
to  A.  fail,  from  its  being  devoted  to  charity,  or  from  the 
devisee  being  dead  at  the  time,  or  from  his  subsequent 
death  in  the  testator's  lifetime,  B.  can  no  more  take,  by 
virtue  of  his  residuary  devise,  the  interest  so  given,  or 
intended  to  be  given,  to  A.,  than  he  could  have  done 
under  a  specific  devise  of  another  property  (c).  Nor  is 
this  proposition  at  aU  shaken  by  the  rule,  (presently  dis- 
cussed,) that  a  residuary  disposition  of  real  estate  will 
carry  all  the  contingent  or  reversionary  interests  which  a 
specific  devise  may  leave  undisposed  of;  since  it  is  clear, 
upon  the  very  same  reasoning,  that,  in  such  a  case,  the 
residuary  disposition  is  to  be  read  as  a  specific  de- 
vise of  the  interest  not  comprehended  in  the  former 
devise. 

In  the  application  of  this  principle  to  the  case  of 
lapsed  devises,  the  writer  is  not  aware  of  any  opposing 
decision,  since  the  case  of  Croodright  v.  Opie  (rf),  where 
the  Judges  were  equally  divided  on  a  question,  whether 
the  share  of  one  of  several  tenants  in  common  in  fee, 
dying  in  the  testator's  lifetime,  belonged  to  the  heir  or 
residuary  devisee.     The  point  was  afterwards  settled  in 


(c)  Goodright  v.  Opiey  8  Mod. 
123 ;  Wright  v.  Hcdl,  Fortesc.  182 ; 
S,  C,  nom.  IVriffht  y.  Home,  8  Mod. 
224;  Eoev. Fludd,  Fort.  184 ;  Sprig 
y.  I^^y  2  Yem.  394 ;  Doe  d.  M&r^ 
risv.  Underdaim,WmeB,293;  Wa$^ 


son  y.  Earl  of  Lincoln^  Amb.  325 ; 
OJte  y.  Beath,  1  Yes.  sen.  141 ;  Oath 
bridge  v.  Rous,  8  Yes.  25 ;  Jonei  t. 
MiteheUy  1  Sim.  &  S.  290. 
{d)  8  Mod.  123. 
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favour  of  the  heir,  in  the  cases  of  Wright  v.  ffatt  (e),  and 
jRoe  V.  FluM  {/) ;  in  the  latter  of  which  the  two  Judges, 
who  had  been  of  a  contrary  opinion  in  Goodright  v. 
C>pi^,  concurred  {g). 

The  principle,  however,  as  applied  to  devises  void  ab  -nma  ipedfic 
initio,  seems  to  be  encountered  by  some  observations  initio, 
which  fell  from  the  Court  of  King's  Bench,  in  the  case  of 
Doe  d.  Stewart  v.  Sheffield  (h).  The  testator  devised  cer- 
tain premises  to  the  sisters  of  H.,  as  tenants  in  common 
in  fee ;  and,  by  a  subsequent  clause,  he  devised  to  S.  cer- 
tain other  real  estates,  and  all  his  other  lands  and  here- 
ditaments, whatsoever  and  wheresoever  the  same  might 
be,  which  he  was  in  any  manner  entitled  to  or  interested 
in,  and  not  thereinbefore  disposed  of  to  hold  to  him,  his 
heirs,  &c.  There  had  been  three  sisters  of  H.,  but,  at  Dictum  in  dm 
the  date  of  the  will,  only  one  was  living,  who,  therefore,  ainiiied/  *"" 
was  clearly  entitled  to  the  whole,  she  being  the  sole  re- 
presentative of  the  class,  and  the  Court  so  decided ;  but, 
in  delivering  his  judgment.  Lord  EUenborough  said,  **  But 
even  if  S.  {L  e.  the  surviving  sister)  were  not  entitled  to 
take  the  whole,  the  heir  at  law  could  not  be  entitled  to 
any  part  of  the  residue  imdisposed  of ;  for  this  is  not  the 
case  of  a  lapsed  legacy,  but  the  residuary  devisee  is  to 
to  take  all  other  his  lands,  hereditaments,  and  premises, 
whatsoever  and  wheresover,  not  thereinbefore  disposed  of, 
4rc.,  and  all  other  his  real  and  personal  estate  whatsoever  j  in 
the  most  comprehensive  terms.  Then,  admitting  the  law 
to  be  as  stated  in  the  cases  cited  on  the  part  of  the  heir 
at  law,  with  respect  to  lapsed  legacies,  this  is  not  a  lapsed 
legacy."     Mr.  Justice  Le  Blanc^  and  Mr.  Justice  Bajfley^ 


(«)  WrigJU  v.  HdO^  Fort.  182  ;         (/)  Fort.  184. 
&  C.  by  the  name  of  Wright  ▼.         {g)  See  Wmee*  Rep.  299. 
Hcfm,  8  Mod.  224.  (A)  13  East,  627. 
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both  concurred  in  this  doctrine;  the  former,  however, 

appearing  to  think  the  case  stronger  hi  favonr  of  the 
residuaiy  devisee,  veithout  the  words  "not  before  dis- 
posed of,"  though  he  thought  him  entitled  either  way. 
Operation  of  a        It  is  clear,  therefore,  that,  had  aU  the  devisees  been 
y^  c^dera4i  ^^^  ^^  the  time  of  making  the  will,  the  Court  would 

have  held  the  residuary  devisee  to  be  entitled.  Such  a 
doctrine,  though  somewhat  countenanced  by  the  subse- 
quent case  of  Williams  d.  Goodtitle  v.  David  (i),  seems  to 
be  irreconcilable  with  the  principle  already  adverted  to, 
which  teaches  that  a  residuary  devise  is  a  specific  dispo- 
sition of  whatever  the  vnll  does  not  purport  to  dispoie 
of,  as  exemplified  in  the  case  of  lapsed  devises,  between 
which  and  the  case  of  a  void  devise  there  seems  to  be  no 
substantial  distinction ;  for  the  testator  conceives  himself 
to  have  disposed  of  the  property  comprised  in  the  void 
devise,  and,  therefore,  does  not  intend  the  residuaiy  de- 
vise to  extend  to  it*  It  is  moreover  inconsistent  with 
the  decisions  discussed  in  the  last  chapter,  in  which  spe* 
cific  sums  given  out  of  real  estate  devised  to  be  sold, 
and  which  were  void  ab  initio,  have  been  held  to 
belong  to  the  heir,  and  not  to  the  residuaiy  devisee  of  the 
fund  (A). 

But  it  must  be  observed,  that,  if  the  specific  devise 
comprise  only  a  partial  or  contingent  interest  in  the  laadii^ 


—in  relation  to 
partial  and 


(0  10  Barn.  &  G.  8d0.  In  this 
»,  it  appears  to  hare  been  aa- 
anmed  that  lands,  which  were  de- 
vised ''  upon  trusts,  that  were  bad  in 
hiw/'  passed  by  the  residuary  clause, 
or  rather  bj  the  combined  effect  of 
that  clause,  and  a  codicil  operating  to 
republish  the  wiU.  The  point,  how- 
ever, is'BOi  adverted  to  in  the  axgu- 
ment,  or  very  disUnotly  stated  in 


the  details  of  the  case  itself  which 
was  aigned  as  taming  wholly  <n 
the  qmesticHi,  whether  the  wiU  ^^ 
republished. 

(i)  Joneg  V.  MtteheOy  1  Sini.& 
S.  2d3.  See  also  Cnue  v.  Barley  3 
P.  W.  20 ;  Collitu  v.  TFatmoHy  2 
Yes.  jnn.  683;  GMt  v.  Rmmt^f  ^ 
Yes.   &  B.  S94»  aU  aUted  sat*. 
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leaying  an  ulterior  or  alternate  interest  undisposed  of,  

which  would,  in  the  absence  of  disposition,  descend  to  oontingent  de- 

TIM: 

the  heir,  such  undisposed  of  interest  will,  even  in  a  will 
made  before  the  jear  1838,  pass  by  a  general  residuary 
devise. 

Thus,  where  a  person,  by  such  a  will,  devised  certain  ^deriiei  or 
lands  to  A.  for  life,  or  in  tail,  and  the  residue  of  his  lands  Lu;  ^ 
to  B.  and  his  heirs;  B.,  under  this  devise,  took  the 
reversion  in  fee  not  included  in  the  devise  to  A.  (/ ) ;  and, 
consequently,  if  A.  died  in  the  lifetime  of  the  testator, 
he  became,  at  the  testator's  death,  tenant  in  fee  in  posses- 
sion. 

So,  where  a  testator  devised  lands  to  A.  and  his  heirs, 
upon  trust»  to  sell,  for  payment  of  debts  or  other  pur- 
poses, not  exhausting  the  whole  beneficial  interest,  and 
the  residue  of  his  real  estate  to  B. ;  the  latter  devise 
earned  the  beneficial  interest  not  comprised  in  the  for* 
mer  (m). 

The  same  doctrine^  it  is  clear,  applied  to  executory  and 


dcritot  in 

contingent  devises  in  fee ;  for  if  an  estate  in  fee  were  de- 
vised to  a  person  on  the  happening  of  a  certain  evrat,  it 
is  obvious  that  the  alternative  fee  depending  on  the  con- 
Terse  event  is  undisposed  of,  and,  therefore,  is  an  interest 
on  which  the  residuary  clause  vrill  operate.  Thus>  if  a 
a  testator  devised,  in  case  his  personal  estate  should  be 
insufiicient  to  pay  his  debts  (n),  certain  lands  to  A.  and 
heirs>  in  trust,  to  sell  and  pay  th^n,  and  devised  the 


(0  Whsefer  t.  Waldr<m,  Allen,  &  P.  N.  R.  343 ;  Bennett  r.  Lome;  6 

S8;  i&  CL  3  P.  W.  6%  n. ;  Cboie  t.  Moon  &  P.  485. 

Gerrardp  1  Ley. 212;  Bodie  Y.Booke^  (m)  White  t.  Vk^^  2  Rum.  484; 

2  yem.  461 ;  &  C.  Sq.  Ca.  Ab.  ^Sl  C  4  Rum.  684.  See  alao  (ToodMr^ 

210,  id.  17 ;  JVillowee  r.  I^deot,  1  d.  Hart  y.  Knott,  Cowp.  42. 

Vent.  2S6;  S,a3  Mod.  229i    See  (a)  Bol  the  validity  of  Mch  • 

also  Doe  d.  Brieeoe  v.  Clarke^  2  B.  dtTiie  uuiy  be  queeiioiMd. 
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—contingent 
in  fee. 


AltematiYe  fee 
nndispofled  of  , 
in  erent. 


Remark  on 
Doe  ▼•  Seott, 


residue  of  his  estate  to  B. ;  the  devise  to  B.  carried  the 
legal  fee,  in  the  event  of  the  personal  estate  being  suffi- 
cient to  pay  the  debts  (o). 

So  (p)y  if  a  testator  devised  real  estate  to  A.  for  life, 
remainder  to  A.'s  children  living  at  his  decease  in  fee, 
and  the  residue  of  his  lands  to  B.,  it  is  clear,  that,  if  A. 
died,  either  in  the  testator's  lifetime,  or  after  his  decease, 
without  leaving  a  child  surviving  him,  B.  would  be  entitled 
under  the  residuary  devise. 

In  the  case  of  Doe  d.  Wells  v.  Scott  (y),  a  testator  de- 
vised certain  lands  to  A.  and  his  heirs,  provided  that  he 
or  his  heirs  did,  within  six  months  after  his  the  testator^s 
death,  convey  a  certain  copyhold  estate  to  B.  and  his 
children ;  and,  in  default,  he  gave  the  said  lands  to  B.  for 
life,  remainder  to  his  children  living  at  his  decease,  and 
their  heirs,  sa  tenants  in  common ;  and  the  testator  de- 
vised all  the  residue  of  his  lands  to  C.  and  D.,  their 
heirs  and  assigns,  as  tenants  in  common.  A.  and  B. 
both  died  unmarried  in  the  testator's  lifetime.  It  was 
held,  that  the  specific  devise  was  incomplete  as  a  dispo- 
sition of  the  whole  absolute  fee,  inasmuch  as  it  did  not 
dispose  of  the  interest^  which  remained  to  be  disposed  of  if  A. 
should  7iot  assure  the  copyhold  estate  to  J9.,  and  JB.  should 
die  toithout  children ;  and  the  necessary  consequence  was, 
that  the  interest  depending  on  those  contingencies  passed 
by  the  general  residuary  clause  (r). 

It  is  clear,  according  to  the  authorities,  and  was  so 


(o)  OoodtUle  d.  Hart  y.  Knotty 
Cowp.  43. 

(/?)  WiUes,  300;  Doe  d.  MorUm 
y.  FoBiieky  1  B.  &  Adol.  186. 

{q)  3  M.  &  Selw.  300. 

(r)  Lord  Ellmborcugh^  in  decid- 
ing 2>0e  T.  SocUy  fuUy  recognised  the 
principle  stated  by  WHUs^  C.  J.,  in 


Doe  V.  Underdown^  that,  in  regard 
to  devises,  the  intent  of  a  testator  is 
to  be  taken  iu  thmge  stood  at  tht 
time  of  mating  hie  will;  and  thai 
the  residuary  devise  most  be  takra 
to  mean  the  reaidne  of  the  landi 
then  undevised. 
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assumed  by  the  Court,  that,  in  the  events  which  had  hap-  chap,  xx. 
pened,  the  children  of  B.,  to  whom  the  lands  were  speci- 
fically devised  in  fee,  on  breach  of  the  condition  by  A., 
would,  surviving  the  testator  and  their  parent,  have  taken 
the  fee.  If,  therefore,  B.  had  left  children,  whether  they 
had  died  in  the  testator's  lifetime  or  not,  inasmuch  as 
the  devise  to  them  had  become  absolute  in  event,  the  re- 
siduary devisees  would  clearly  have  been  excluded,  pre- 
cisely in  the  same  manner  as  if  the  devise  to  the  children 
had  been  absolute  in  its  creation.  Upon  the  same  prin- 
ciple, the  contrary  event  having  happened,  the  residuary 
devisees  were  entitled,  as  they  would  have  been  under 
a  specific  alternative  devise  expressly  applied  to  that 
event. 

But  if,  after  carving  out  a  partial  or  contingent  in-  Effect  or  deriie 

to  the  tcsti- 

terest,  the  testator  limit  the  reversion  in  fee,  or  the  alter-  tor'i  own  han, 
native  fee,  to  his  own  heirs,  such  devise,  though  inoperative  !^«^l^nftlm 
in  law  to  break  the  descent,  until  the  recent  enactment  on  ^iST***^ 
this  point  {s\  is  considered  to  indicate  an  intention  to 
exclude  this  property  from  the  residuary  clause;  and, 
accordingly,  such  reversion  devolves  to  the  heir  (t). 

The  mere  fact,  however,  that  the  devisee  of  the  partial 
or  contingent  interest,  specifically  devised,  is  also  the 
general  residuary  devisee,  will  not  exclude  him  from  tak- 
ing the  remaining  interest  in  such  lands  in  the  latter 
character  {u). 

The  points  embraced  by  the  preceding  positions  can  Extent  of  gene, 
scarcely  arise  under  wills,  which  are  subject  to  the  new  der  itat.  i  Vict. 

e.  26. 

($)  Vide  8tat  3   &  4  Will.  4,  (u)  Morgan  y.  Surfnan,  1  Taunt, 

c.  106,  8. 12.  289.    The  position  in  the  text  is 

(t)  Ametbury  y.  Brown^  cited  2  rather  an  inference  from,  than  a 

Bl.  739  ;  Robinson  y.  Ehiffkt^  2  Ed.  point   expressly   decided   in,   this 

C.  0,156;  Smith  d.  Davis  y.  Saun-  case. 
dersy  2  Bl.  736;  8.  C.  Cowp.  420. 

VOL  I.  Q  Q 
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that,  unless  a  contrary  intention  shall  appear  by  the  will, 
real  estate,  or  the  interest  in  real  estate,  comprised  in  any 
void  or  lapsed  devise,  shall  be  included  in  the  residuary 
devise,  if  any ;  and  as  such  act  (s.  8)  extends  generally 
the  devising  power  of  a  testator  to  all  the  real  estates  to 
which  he  shall  be  entitled  at  his  decease ;  and,  moreover, 
(s.  5)  makes  the  will,  with  reference  to  the  real  and  per- 
sonal estate  comprised  in  it,  speak  from  that  period,  the 
result  of  the  whole  is,  that  any  testator  who  dies  leaving  a 
will  made  or  republished  since  1887,  containing  a  general 
or  residuary  devise  of  real  estate,  which  takes  effect,  most 
be  completely  testate  in  regard  to  every  portion  of  his 
real  estate  to  which  he  is  entitled  at  his  decease,  when- 
soever acquired,  and  whether  originally  intended  to  have 
been  otherwise  specifically  disposed  of  or  not,  if  such 
intention  should,  for  any  reason  whatever,  fail  of  effect. 
Whether  fdtw»  And  here,  it  may  be  observed,  that,  where  a  specific 
carries  imme.    devisc  is  to  take  effcct  iu  future,  so  that,  at  the  death  of 

the  testator,  there  is  no  person  actually  entitled  to  the 
immediate  income,  the  rents  and  profits  will,  until  the 
devise  vests  in  possession,  pass  under  the  residuary 
clause,  if  any  {v\  and  should  the  will  contain  no  such 
clause,  will  descend  to  the  testator's  heir  at  law  (to) ;  and 
it  is  immaterial  whether  the  future  devise  in  question  be 
vested  or  contingent.  If  the  residuary  devise  itself  be 
contingent  or  future, «.  e.  deferred  in  point  of  enjoyment, 
it  becomes  a  question  of  much  nicety,  whether  the  income 
accruing  in  the  interval  from  the  residuary  real  estate 
passes  by  such  devise ;  prima  facie,  it  might  seem  that 
the  income  would  not  pass,  on  the  ground,  that  every  re- 

(v)  Duffleldv.Duffield,  8  Bligh's  {w)  Stepheia  v.  SUpkens^  Oas. 
P.C.  621,  N.  S.,  though  here  the  resi-  Temp.  Talb.  228 ;  BMock  y.  /Stoutf, 
due  was  devised  upon  trust  for  sale.      2  Yes.  sen.  521. 


diate  income. 
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siduary  devise  is  specific ;  since  it  is  clear^  as  we  have  chap,  xx, 
seen,  that,  under  a  contingent  or  future  specific  devise, 
such  income  would  be  undisposed  of  (.r).  But  if  the 
principle  of  the  doctrine,  which  teaches  the  identity  of 
specific  and  residuary  devises,  be  closely  examined,  it 
will  appear  not  necessarily  to  involve  such  a  conclusion. 
A  residuary  or  general  devise  is  said  to  be  specific,  be- 
cause the  testator  can  (or  rather  before  the  recent  alter- 
ation of  the  law  could)  devise  only  such  real  estate  as  he 
had  when  he  made  his  will,  and  the  chief  difference  between 
the  operation  of  a  residuary  devise,  and  that  of  a  resi- 
duary bequest,  was  founded  on,  and  fiowed  from,  this  in- 
capacity ;  the  effect  of  which,  however,  seems  to  go  no 
&rther  than  to  limit  the  extent  of  property,  which  could 
be  brought  within  the  operation  of  the  will.  In  regard 
to  the  property  which  is  subject  to  it,  there  is  no  reason 
for  distinguishing  a  residuary  devise  from  a  residuary  be- 
quest, which,  it  is  well  known,  does  (though  contingent  in 
its  terms)  carry  the  prior  income  (y).  If  a  testator  gives 
all  his  real  estate  to  the  first  son  of  A.,  who  shall  attain 
his  majority,  (and  such  event  happens  ajier  the  death  of 
the  testator),  or,  if  the  devise  is  made  contingent  upon 
any  other  event  which  happens  during  such  period,  it 
seems  absurd  that  there  should  be  an  intestacy  as  to  any 
portion  of  the  real  estate ;  seeing  that  the  will  contains 
in  event  an  actual  disposition  of  the  entire  real  property 
of  the  testator.  There  appears  to  be  no  solid  ground  for 
distinguishing  income  which  accrued  before  the  con- 


(»)  So  in  the  case  of  a  specific  v.  Wyndhamf  8  B.  C.  C.  67 ;  JShaw 

heqaeei  (for  instance,  of  0tock  in  y.  CmUffs^  4  B.  C.  C.  144.  And  see 
the  funds)  to  a  person  not  in  esse  at     2  Rop.  h^i^.^  White's  £d.  276, 

the  death  of  the  testator,  the  imme-  (^)  Qr^m  y.  Ekin$,  2  Atk-  472 ; 

diate  income  of  the  stock  would  not  Drevamhn  y.    Fivfon,  2  Yes.  sen* 

pass  under  the  beqnest.    JVytu^m  430. 

Q  Q  2 
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tingencj  happened,  firom  any  other  portion  of  the  real 
estate.  How  coold  the  testator  more  clearly  eyince  an 
intention  to  include  the  interest  in  question,  than  by 
giving  all  his  real  estate?  To  require  the  mention  of 
part,  in  addition  to  an  actual  disposition  of  the  whole, 
appears  to  be  irreconcilable  with  sound  principles  of  con- 
struction (z).  In  support  of  this  view  of  the  subject, 
may  be  cited  a  dictum  of  Lord  Hardwiekey  who,  in  the 
case  of  Gibson  t.  Lord  Montfort  (a)  expressed  an  opinioD, 
that  a  residuary  devise  to  unborn  children  would  cany 
the  accruing  rents,  although  his  Lordship  did  not  rest 
his  decision  on  that  ground,  as  he  collected  from  the 
language  of  the  devise  in  that  case  an  intention  to  accumu- 
late the  rents  (b).  And  it  is  observable  that,  in  the  recent 
case  of  Ackers  v.  Phipps  (c),  Lord  Brougham  cited  Lord 
Hardwicke^s  opinion  on  this  point,  vdth  a  strong  expression 
of  his  concurrence  and  approbation,  though  there,  also,  the 


(«)  The  writer  formerly  enter- 
tdned,  and  has  expressed,  in  print,  a 
different  opinion  on  this  point.  He 
was  led  to  doubt  the  soundness  of 
that  opinion,  while  considering  the 
question,  whether  the  recent  act  of  1 
Vict.,  c.  26,  has,  by  extending  resi- 
duaiy  and  general  devises  to  all  the 
real  estate  to  which  the  testator  is 
entitled  at  his  death,  brought  within 
the  operation  of  such  devises,  when 
future,  the  income  which  had  ac- 
crued previously  to  the  devise 
taking  effect  in  possession.  There 
seemed  to  be  no  ground  for  saying, 
that  it  had ;  and  then  came  the 
inevitable  difficulty,  if  the  Legis- 
lature, by  assimilating  general  de- 
vises of  residuary  real  to  residuary 
and  general  bequests  of  personal 
estate,  had  not  brought  such  pre- 


viously accrued  income  within  thdr 
operation,  how  could  the  aU^ed 
difference  between  such  devises  and 
bequests  rest  on  any  solid  founda- 
tion ?  The  same  process  of  reason- 
ing, which  shewed  that  the  act 
had  left  the  point  of  difference 
untouched,  necessarily  conducted  to 
the  conclusion,  that  no  such  differ- 
ence existed. 

(fl)  1  Ves.  sen.  491. 

(h)  Lord  Hardwieke  says,  **  It  is 
pretty  hard  to  say,  that,  in  any  case 
where  one  devises  aU  the  rest  and 
reddue  of  his  real  estate,  the  heirs 
should  be  enabled  to  claim  anything 
out  of  it ;  for  how  can  he  cUdm  or 
take  these  intermediate  profits?  He 
must  claim  them  as  part  of  the  real 
estate  undisposed  of." 

(0  9  Bligh.  N.  S.  468. 
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frame  of  the  will  rendered  it  unnecessary  to  decide  the  

general  question.  On  the  other  hand,  however,  some  coun-  Eflfectof  Wcnd- 
tenance  may  seem  to  be  given  to  the  opposite  doctrine,  by  TOraonai*Mtate 
a  case  in  which  the  immediate  income  was  held  to  pass  ^  ""'*  ^*^"*' 
under  a  general  future  devise,  on  the  special  ground,  that  the 
real  and  personal  estate  were  blended  in  one  gift,  which 
was  considered  to  denote  an  intention  that  both  species  of 
property  should  be  subject  to  the  rule  applicable  to  per- 
sonalty. The  case  alluded  to  is  Genery  v.  Fitzgerald  (d ), 
where  Lord  JEldan,  in  affirmance  of  a  decree  at  the  Rolls, 
decided  that  a  gift  by  a  testator  of  all  the  residue  of  his 
real  and  personal  estate  to  the  eldest  of  three  persons  who 
should  attain  twenty-one,  charged  with  a  sum  of  money 
to  the  others  if  they  should  attain  that  age,  comprised 
the  rents  accruing  between  the  testator's  decease  and 
the  attainment  by  the  devisee  of  the  prescribed  age. 
His  Lordship  observed,  "  The  general  principles  are 
these : — When  personal  estate  is  given  to  A.  at  twenty- 
one,  that  will  carry  the  intermediate  interest.  If  a  tes^ 
tator  gives  his  estate,  Blackacre,  at  a  future  period,  that 
vnll  not  carry  the  intermediate  rents  and  profits;  but 
where  he  mixes  up  real  and  personal  estate  in  one  clause, 
the  question  must  be,  whether  he  does  not  shew  an 
intention  that  the  same  rule  must  operate  on  both." 

Upon  this  principle,  too,  was  decided  the  beforemen- 
tioned  case  of  Ackers  v.  Phipps  {e\  where   a   testator 


(i)  Jac.  468.  See  also  Oihacn  v. 
Miyiajbrty  1  Ves.  490,  and  GlanviUe 
V.  Olanpille,  2  Mer.  38,  where  a  tes- 
tator devised  the  residue  of  his  real 
and  personal  estate  to  the  use  of  his 
son  T.,  (who  seems  to  have  heen  his 
heir  at  law,)  to  be  a  vetted  interest 
upon  his  attaining  twenty-one^  pro- 
vided that,  if  he  died  before  twenty- 
one,  the  real  and  personal  estate 


should  go  over.  Sir  W,  Granty 
M.  R.,  without  any  distinct  inti- 
mation as  to  the  principle  or 
ground  of  his  decision,  held,  that 
the  rents  of  the  real,  and  the  inter- 
est of  the  personal,  estate  were  to 
accumulate,  until  the  majority  or 
death  of  T. 
{e)  0  Bligh,  N.  S.  431. 
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vested  his  real  and  personal  estate  in  tnistees  (/),  upon 
trust  to  keep  the  estates  in  repair,  and  let,  and  also  to  sell 
or  exchange  the  same,  and  the  money  so  raised  was  to  M 
into  the  personal  estate ;  and  as  to  an  estate  called  W^ 
and  a  legacy  of  £7000,  the  testator  gave  the  same  to  A. 
Fatare  general  when  he  attained  twenty-one ;  and  if  he  died  before  that 
iDdade  present  age,  and  without  issue,  the  estate  and  legacy  were  to  M 

into  the  testator's  real  and  personal  estate,  and  go  ac- 
cording to  the  disposition  (in  the  singular)  thereinafter 
contained :  and  as  to  the  personal  estate,  after  payment 
of  debts,  annuities  and  legacies,  and  repairs,  the  trustees 
were  to  convert  the  surplus,  and  accumulate  the  income 
at  compound  interest,  until  A.  should  attain  twenty-fonr, 
and  then,  upon  trust,  to  conyey  and  transfer  the  real  and 
personal  estate  to  him,  upon  his  giving  security,  and  exe- 
cuting proper  deeds  for  securing  the  annuities.  It  was 
held,  by  Sir  L.  ShadweHj  V.  C,  that  the  rents,  until  A. 
attained  twenty-four,  resulted  to  the  heir  at  law;  but 
his  Honor's  decision  was  overruled  by  the  House  of 
Lords,  after  an  elaborate  judgment  from  Lord  Br(Htghm, 
who  considered  that  there  was  such  a  blending  of  the 
real  aad  personal  estate,  an  brought  the  present  case 
within  the  doctrine  of  Gibson  v.  Montforty  and  Ctenery  t. 
Fitzfferald,  and  he  adverted  to  the  &ct  of  its  being  a  gift 
conferring  a  vested  interest  (y)  on  a  person  in  esse.  His 
Lordship  also  recognised  and  laid  mu<^  stress  on  the 
general  principle,  that  the  entire  exclusion  of  the  heir  ib 
effected  by  a  general  disposition  of  real  estate,  thougb  it 
takes  effect  at  a  period  subsequent  to  the  testator's  decease. 


(/)  This  is  a  veiy  brief  state-  aumitieBy  as  prescribed  b j  the  tf«- 

ment  of  the  efed  of  the  wiU,  which  tator,  to  be  a  condition  pnoedeDtf 

was  veiy  long.  which    Lord   Broti^kam  adnittcd 

(ff)  It  seems,  however,  that  the  would  hare  made  a  great  diieienoe 

y.  C.  considered  the  securing  of  the  in  the  argument.    Sed  qnera. 
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On  these  grounds,  it  was  held,  that  A.,  the  devisee,  was 
entitled  to  the  rents  of  the  real  estate,  accruing  before  his 
majority. 


CHAP.  ZZ. 


II.  It  remains  to  be  considered  whether  reyersions  opentiimofa 
will  pass  under  a  general  devise  of  lands.  In  regard  to  oonTer^lnii! 
this  question,  an  undisposed  of  interest  which,  on  his  de- 
cease, would  become  a  reversion  left  in  the  testator  after 
other  dispositions  of  his  own  will,  is  obviouslj  distinguish- 
able from  a  reversion  of  which  he  is  the  owner  at  the  time 
of  his  will ;  but  thej  have  been  generally  treated  as  belong- 
ing to  the  same  class,  and  sufficiently  approximate  in  prin- 
ciple to  warrant  at  least  their  juxta-position. 

Rever8i(His  in  fee,  then,  vrill  pass  under  a  general 
devise  of  lands  or  hereditaments  (A),  althoi^h  the  testa- 
tor be  seised  of  real  estates  in  possession  to  satisfy  the 
words  of  the  devise ;  (a  fact,  however,  which,  in  regard  to 
wills  made  since  1837,  would  be  immaterial ;)  and  although 
he  may  have  been  ignorant  when  he  made  his  will  of  his 
having  such  a  disposable  interest  (i) ;  or  it  may  have  been 
unlikely,  from  its  remoteness  or  liability  to  be  defeated 
by  the  act  of  another,  ever  to  fall  into  possession,  as  in 
the  case  of  a  reversion  expectant  on  an  estate  tail  {k). 

It  has  been  even  held  that  a  testator's  reversion  in  fee  De?ue  of  Umdi 
in  settled  lands  will  pass  under  a  devise  of  his  *'  lands  not  indad^"^'. 
settled  (/), "  or  of  his  lands  and  hereditaments  "  out  of  set-  ^^  "^"^ 


(A)  Chester  v.  Chetter^  3  P.  W.  the  alienable  nature  of  reversionary 

66;  Pain  v.  Bidaui,  1  Atk.  186;  contingent  interests. 

Atykns  y.  Atfytu,  Cowp.  806 ;  JS.  (i)  DaUt^  v.  C^o^ywrnofi,  Skinn. 

C.  in  Dom.  Proc.  3  B.  P.  C.  Toml.  631,  where,  howeyer,  it  was  con* 

Ed.  408.    See  also  Doe  d.  Crump  y.  trolled  by  the  context. 

Spa/rkei^  4  Dow.  &  Ry.  246.  (/ )  Cooke  y.   Gerrard.   1   Ley. 

(t)  Persons  not  professionally  in-  212. 
formed  do  not  readily  apprehend 
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tlement  {m)y^  or  "m  the  towns  of  L.^  M.y  and  N.^  or  dse- 
wheTBy  not  by  him  formerly  settled  or  (kerdnf  disposed  of(nY 
The  argument  in  these  cases  was,  that,  although  certain 
estates  in  those  lands  were  settled,  yet  that  the  reyersion 
was  not,  and  consequently  it  fell  within  the  restrictive 
terms  of  the  testator's  description. 
DeriM  of  lands       So,  in  the  morc  recent  case  of  Glooer  t.  Spendbte  (o), 

<(  not  setttled  " 

includes  nn. '    whcrc  A.  ou  his  marriage  haying  settled  certain  lands  on 
sionin^dt^    himsclf  for  life,  remainder  to  B.  his  intended  wife,  for 
^'  life,  remainder  to  their  first  and  other  sons  in  tail  male, 

remainders  oyer,  reyersion  to  himself  in  fee,  by  his  will 
deyised  to  his  daughters  in  fee  ^^  all  his  lands  not  settled  in 
jointure  upon  his  wife^  Lord  T^ur/ote^  •  held,  withoat 
hesitation,  that  the  reyersion  passed  by  the  yyill. 

It  is  true,  that,  in  Croodtide  d.  Daniel  y.  Miles  (p), 
where  the  same  words  occurred,  Lord  EUenborough  seemed 
to  think  they  were  descriptiye  of  the  corpus  of  the  lands, 
and  not  of  the  deyisor's  interest.  He  distinguished  the 
other  cases  on  account  of  the  yariation  of  expression ;  and 
Glocer  y.  Spendlove,  on  the  ground  that  there  the  testator 
had  no  son,  and  therefore  "  had,  for  all  the  purposes  of 
substantial  benefit,  the  fee  expectant  on  his  yyife's  life  es- 
tate, she  being  then  aliye ;"  but  his  Lordship  rested  his 
decision  principally  on  another  ground  (9),  and  his  reason- 
ing on  this  point  is  eridently  untenable. 

If  Lordj&%^7}^o»^A'^obseryations  could  be  considered  as 
throwing  a  shade  oyer  the  doctrine,  it  has  been  completelj 
dissipated  by  the  case  of  Attomey-Creneral  v.  Vigor  (r)» 


(m)  Strode  v.  Russell,  2  Vern.  56  ;  ^.  (7.  2  Eq.  Ca.  Ab.  390,  pi.  9. 

621 ;  1  Eq.  Ca.  Ab.  210,  p.  18 ;  3  (0)  4  B.  C.  C.  337. 

Ch.  Rep.  169,  S.  C.    See  also  S.  C.  (p)  6  East,  603. 

nom.  Falkland  v.  fyUony  3  B.  P.  {q)  See  post. 

C.  Toml.  Ed.  24.  (r)  6  Ves.  256. 

(n)  Chester  r.  Chester,  3  P.W. 
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where  Lord  Eldon  expressed  a  decided  opinion  that  the 
reversion  in  lands,  settled  on  the  marriage  of  the  testator's 
son  with  Lady  K.  passed  hy  a  devise  of  all  the  testator's 
lands,  which  he  had  not  settled  or  assured,  or  agreed  to  settle 
or  assure,  to  the  use  of  his  said  son  and  Hie  issue  male  of  his 
body,  upon  his  marriage  with  Lady  K.  his  wife. 

Thongh  the  rule  of  construction  established  by  the  pre^ 
ceding  cases  has  been  much  condemned,  as  savoring  of  ex- 
treme technicality  and  inimical  to  popular  notions  and 
probable  intention  (s),  they  have,  it  is  conceived,  placed 
it  beyond  the  reach  of  controversy. 

On  a  principle  not  very  dissimilar,  it  has  been  held,  that  «  Landinotbe. 
a  devise  of  lands  "  not  before  devised,"  or  "  not  before 
disposed  of,"  carries  the  reversion  in  lands  which  the  tes- 
tator had  previously  devised  for  life  (<)• 

But  the  great  question  which  has  been  agitated,  in  re-  whether  inapt 

limitiitMWB^  will 

gard  to  the  operation  of  a  general  devise  upon  a  rever-  exdudeamer- 
sion  is,  whether  the  inaptitude  of  some  of  the  limitations 
be  a  ground  for  their  exclusion. 

In  reference  to  this  question,  it  is  proper  to  consider  where  there  u 
separately  those  cases  in  which  there  are  other  lands  atate; 
to  which  the  limitations  in  question  are  applicable,  and 
those  in  which  the  reversion  is  the  only  property  of  the  ^where  there 
testator  that  the  devise  could  apply  to. 

With  regard  to  the  first,  it  is  quite  clear  that  the  im-  inaptitade  of 
possibility  of  some  of  the  limitations  operating  on  the  re-  gronnd  of  ex- 
versionary  interest,  will  not  have  the  effect  of  excluding  it  cases  of  for. 
from  the  devise;  as  the  limitations  inapplicable  to  the 


mer  claas. 


(«)  Sir  Jame»  Mansfield^  in  Mor-         {t)  Boote  v.  Booke,  2  Vem.  461 

^an  y.  Sunnan,  1  Taunt.  2^,  cha-  S,  (7.  1  Eq. .  Ca.  Ab.  210,  pi.  17 

racterised  Chester  y.  Chester,  as  '^  a  Willows  y.  Zydcott,  1  Vent.  285 

shocking    decision;*'    but    he    ad-  ^.  C.  3  Mod.  229.    Bni  6ee  Hyley  r. 

mitted  it  had  been  followed  by  nu-  Ifyl^y  3  Mod.  228,  and  Doe  d.  Mor* 

merous  others.  ris  y.  Underdoum,  Willes,  293. 
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Doe  T.  WeO' 
therhy. 


Frteman  r, 
Duke  qf  Chan- 
doi. 


reversion  will  be  considered  as  referring  exclnsiyely  to  the 
other  lands,  and  the  other  limitations  as  applicable  to 
the  whole,  referendo  singula  singidis. 

Thns,  in  the  case  of  Doe  d.  Earl  Chclffumddejf  v.  Wea^ 
2^^  (f«),  where  a  reversioner  in  fee,  having  also  other  lands, 
devised  his  real  estate  generally,  changed  vrith  annuities, 
to  three  persons  for  their  lives,  one  of  whom  v^as  tenant 
for  life  of  the  lands  in  which  the  devisor  had  the  rever- 
sion, and  as  to  whom,  therefore,  the  charge  in  respect  rf 
those  lands  was  void,  it  was  held  that  the  reversion 
passed;  for  though  that  annuity  could  not  be  ch^ged 
upon  this  particular  property,  there  was  other  real  estate 
which  might  be  charged  with  it.  Referring,  then,  the 
charge  of  the  three  annuities  to  the  several  properties  de- 
vised by  the  residuary  clause,  singula  singulis^  the  chaige 
would  attach  upon  all  the  estates  as  to  two  of  the  annaities, 
and  upon  all  but  this  reversion  as  to  the  three. 

To  this  principle  may  also  be  referred  the  ease  of 
Freeman  v.  Duke  qf  Chandos  (t?),  where  A.  having  the  re- 
version in  fee  of  estates  in  Gloucester  and  Worcester 
which  'were  settled  on  his  marriage,  and  of  other  estates 
in  two  other  counties  which  were  not  included  in  that 
settlement,  devised  all  his  lands  and  hereditaments  in  the 
counties  of  Gloucester  and  Worcester,  and  elsewhere  in 
the  kingdom  of  England ;  and  all  his  estates  or  interest 
in  reversion,  remainder,  or  expectancy,  subject  to  certain 
charges  and  to  certain  limitations^  to  his  brothers  and  their 
respective  first  and  other  sons^  in  and  by  his  marriage  settle' 
ment^  bearing  datCy  Sfc.  eapressedy  in  trust,  in  case  himself 


(tt)  11  East,  322  i  S.  P.  Doe  d. 
Moreton  y.FossicJtyl  B.  8c  Adol.  186. 

(v)  Cowp.  363.  The  report  of 
this  case  is  very  defective :  it  nei- 
ther states  the  uses  to  which  the 


property  in  question  was  subject, 
nor  the  nature  of  those  limited  bjr 
the  will.  See  also  Strong  v.  T«a/if 
post  666,  which  read  in  this  ^ 
for  the  reason  assigned,  n.  (b). 
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and  his  brothers  should  all  die  without  issue  male  of  their  chap.  zx. 
bodies,  or  his  brother  should  die  before  twenty-one,  for 
certain  persons.  It  was  contended  that  from  these  words 
it  was  manifest  that  the  testator  had  no  other  than  the 
settled  estates  in  his  contemplation;  but  the  Court  of 
King's  Bench  held  that  the  rerersion  in  the  other  lands 
passed. 

So,  in  the  subsequent  case  of  Doe  d.  Nethercote  v.  BoT"  Doe  t.  Bartu. 
tle{w\  where  a  man  haying  in  the  parish  of  A.  lands  of  which 
he  was  tenant  in  fee,  and  also  lands  which  had  been  settled 
to  the  use  of  himself  for  life,  remainder  to  his  wife  for  life, 
with  remainder  to  their  issue  in  tail,  leaving  the  ultimate 
reversion  in  himsdfy  (both  of  which  were  in  his  own  occu- 
pation,) devised  unto  his  wife  all  his  freehold  and  copy- 
hold lands  of  which  he  was  then  in  the  immediate  pos- 
session, lying  in  the  several  parishes  of  A.  and  B.,  and 
also  all  his  reversionary  estate  expectant  on  the  death  of 
his  mother,  in  other  lands  in  A.  and  B.,  to  his  said  wife 
for  life ;  remainder  to  his  daughter  in  fee.  It  was  held 
that  the  reversion  in  the  settled  lands  passed,  although 
the  wife  was  tenant  for  life,  and  the  daughter  tenant  in 
tail  in  remainder  of  those  lands,  und^  the  settlement. 

These  decisions  have  established,  that  the  inapplica-  Conciiuion 

«,  .  from  the  CI 

bility  of  some  of  the  limitations  will  not  exclude  a  revere 
sion,  if  there  be  other  lands  upon  which  those  limitations 
can  operate.  And  the  same  rule  of  construction  has  been 
applied  even  to  deeds  (a). 

In  the  recent  case  of  Mostt/n  v.  Champnejfs  {y\  an  at*  Mottynr. 
tempt  was  made  to  support  the  construction,  excluding  a     ^"•-'"^'' 
reversion  in  fee  expectant  <m  sm  estate  tail,  from  a  devise 
of  all  the  testator's  real  estates  whatsoever  and  where- 


(v)  &B.&  Aid.  492.         {x)  Doe  v.  J^eSy  1  B.  &  Adol.  693. 

(jr)  1  Scott»  293. 
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soever,  aoer  which  he  had  any  disposing  poweVy  to  trustees 
for  a  term  for  raising  debts,  funeral  charges  and  legacieiJ, 
on  the  ground  that  the  testator  himself  was  tenant  in  tail 
of  the  lands  in  question ;  and  that  he  could  not  intend  to 
describe  such  a  remote  reversion  as  property  over  which 
he  had  a  disposing  power,  he  having  taken  no  steps  to 
enlarge  his  estate  tail,  as  he  might  have  done,  into  a  fee- 
simple.  The  testator  had  other  real  estate  in  possession 
to  which  it  was  admitted  the  devise  in  question  extended. 
The  Court  of  C.  P.  certified,  (it  being  a  case  from  Chan- 
cery,) that,  the  words  of  the  devise  being  sufficient  to  in- 
clude the  reversion,  and  no  intention  to  exclude  it  being 
expressed,  or  necessarily  implied  from  other  parts  of  the 
will,  such  reversion  passed. 
Rule,  where  the  But  the  othcr  class  of  cascs,  namely,  where  the  reier- 
only  propertj  siou  is  the  ouly  real  estate  of  the  testator  upon  which  the 
^i^rai  deviM.  general  devise  can  operate,  (the  will  being  of  course  made 

before  1838,)  is  susceptible  of  a  different  train  of  reason- 
ing, and  is  certainly  environed  with  more  difficulty,  both 
upon  principle  and  the  authorities.  There  being  no  other 
lands  to  which  the  inapplicable  limitations  can  be  referred, 
the  argument  for  the  exclusion  afforded  by  their  introdac- 
tion  is  obviously  stronger ;  but,  on  the  other  hand,  is  met 
by  the  argument  that  the  testator  must  have  intended  the 
devise  to  operate  upon  some  property ;  for,  as  he  could, 
under  the  old  testamentary  law,  only  dispose  of  the  lands 
of  which  he  was  seised  at  the  time  of  making  his  will,  he 
waa  always  to  be  supposed  to  have  a  specific  subject  in  his 
contemplation  when  he  made  a  devise,  however  general  in 
its  terms  {z).  The  question,  then,  waa,  whether  a  testator 
was  rather  to  be  presumed  to  subject  to  certain  lum'ta- 
tions,  property,  which  some  of  those  limitations  can  never 

{e)  See  HockU^  v.  Matobty^  1  Ves.  jun.  152. 
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reach,  or  to  make  a  devise  which  must  necessarily  he  a/-     chap,  xx. 
together  inoperative.     It  will  be  seen  that  the  early  deci- 
sions incline  against,  and  the  later  in  favour  of,  the  ap- 
plication of  the  devise  to  the  reversion  in  such  cases. 

Thus,  in  the  case  of  Strong  v.  Teatt  (a),  where  C,  having  stromgy.  tml 
on  the  marriage  of  his  son  H.  settled  the  manor  of  A.,  in 
the  county  of  T.,  on  himself  for  life,  remainder  to  H.  for 
life,  remainder  to  the  first  and  other  sons  of  the  mar- 
riage in  tail,  with  reversion  to  himself  in  fee ;  and  having 
issue  three  other  sons,  A.,  J.,  and  T. ;  by  his  will,  devised 
certain  lands  of  which  he  was  seised  in  fee  in  possession, 
and  all  other  his  lands,  tenements,  and  hereditaments,  in 
the  counties  of  T.  and  M.  (£),  to  the  use  of  his  son  A.  for 
life ;  remainder  to  his  first  and  other  sons  in  tail  male ; 
and  so  on  to  the  sons  J.,  T.,  and  H.,  and  their  sons  in 
succession ;  and  provided,  that  if  it  should  happen  that 
his  sons  H.  and  A.  should  both  die  without  issue  male  in 
the  lifetime  of  his  son  J.  wher^  the  estate  settled  upon  H. 
upon  his  marriage  would  descend  upon «/.,  then  that  his  said 
son  J.  should  not  take  any  estate  or  interest  in  the  lands 
thereinbefore  devised  to  him ;  but  that  the  same  should 
go  to  T.  The  question  was,  whether  the  reversion  in  the 
settled  lands  passed.  Lord  Mamfidd  was  of  opinion  that 
the  latter  clause  was  conclusive  that  the  testator  did  not 
mean  the  reversion  to  pass ;  for,  if  he  had,  it  could  never 
"  descend "  upon  J.  which  was  the  event  provided  for. 
And  this  judgment  was  affirmed  in  the  House  of  Lords. 

There  were  certainly  strong  grounds  in  this  case  for 
the  restricted  construction. 

In  Moe  d.  James  v.  Avis  (c),  a  reversion  in  fee  expectant  Roe  t.  ahm. 

(a)  2  Burr.  912 ;  S.  Cia  Dom.  which,  therefore,  would  satisfy  the 

Proc.  3  B.  P.  C.  Toml.  Ed.  219.  word  "  other." 

(6)  He  had  another  estate  in  T.,  (c)  4  Dow.  &  E.  605. 
besides  that  before  described,  and 
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Remote  rever- 
sion excluded 
from  trust  for 
immediate  sale. 


Roe  T.  AvU 
overruled. 


Goodiitle  v. 
MUei, 


RevBrsioB  est* 
eluded  by  inap' 
titude  of  some 


on  an  estate  tail,  was  held  not  to  pass  under  a  deTue  of  all 
the  residue  of  the  testatrix's  real  estate  and  effects  to  U 
sold  as  soon  as  might  be  qfier  her  death,  and  her  funeral  e/- 
penses  to  be  paid  thereout^  and  the  orerplas  (if  any)  to  be 
divided  between  A.  and  B/'  on  the  ground  that  the  pur- 
pose to  which  the  proceeds  of  the  sale  were  to  be  applied 
namely,  the  payment  of  funeral  expenses,  shewed  that  tk 
testatrix  meant  to  dispose  of  something  which  might  be 
sold  immediately. 

This  reasoning  is  evidently  unsatisSa^etory.  A  reyer* 
sion  expectant  on  an  estate  tail  is  not  absolutely  no- 
saleable,  though  it  may  be  of  little  value;  and,  if 
capable  of  being  sold  at  all,  why  may  it  not  be  disposed 
of  to  pay  funeral  expenses  as  well  as  for  any  other  por- 
pose? 

Lord  EMon  (d )  has  spoken  of  this  case  with  disappro- 
bation, and  as  the  unsuccessful  argument  for  the  exclusion 
of  the  reversion  in  Mostyn  v.  Champneys  {e)y  stated  under 
the  former  division,  was  principally  baaed  on  its  aathorit j. 
that  case  must  be  considered  to  have  completely  orer- 
turned  it,  if  indeed  the  task  had  not  been  performed  bj 
antecedent  adjudications. 

Another  instance  of  the  restrictive  construction  ocean 
in  the  case  of  Goodtitle  d.  Bamd  v.  Miles  (/),  where,  on 
the  marriage  of  A.  vrith  B.,  lands  had  been  settled  to  the 
use  of  A.  for  life ;  remainder  to  B.  for  life  for  her  joui' 
ture ;  remainder  to  the  heirs  of  the  body  of  B.  by  A.  to 
be  begotten ;  remainder  to  the  right  heirs  of  A.  A  8^' 
vived  his  wife,  having  had  by  her  two  daughters,  C  and 
D.,  who  survived  him,  and  were  his  heirs  at  law.  ^1 
his  will,  A.  devised  to  his  daughter  C,  and  to  the  heirs  of 


(rf)  16  Vcs.  403. 


(e)  1  Scott,  2d8.    Ante,  008. 
(/)  6  East,  493. 
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her  body  hwfvUy  begotten^  certain  freehold  lands  of  which 
be  was  seised  in  fee  in  possession,  and  all  other  his  free  c^  the  Umiu- 
hold,  copyhold,  and  leasehold  lands,  which  he  should  he 
]>ossessed  of,  or  entitled  to,  at  the  time  of  his  decease, 
and  which  were  not  settled  in  jointure  on  his  late  wife; 
the  said  daughter  and  the  heirs  of  her  body  paying 
thereout  to  his  daughter,  D.  £15  yearly,  during  her  life. 
And  in  case  his  daughter  C.  should  happen  to  die,  and 
leave  no  issue  of  her  body,  he  devised  the  lands  to  his 
daughter  D.,  for  life,  and,  after  her  decease,  to  her  child- 
ren then  living ;  and,  for  want  of  such  issue,  then  over. 
The  devisor  had  no  real  estate  other  than  lands  expressly 
d«i«d.  be«deg  the  rsT«ri<>o  i.  ,.«tio..  The  q.«t>0. 
was,  whether  the  reversion  passed.  The  Court  of  King's 
Bench  held,  that  it  did  not:  they  admitted  that  the 
general  words,  if  unrestrained,  would  carry  the  reversion, 
but  as  the  daughters  had  estates  tail  in  the  settled  lands, 
so  that  the  testator  had  no  disposable  interest^  unless 
they  both  died  without  issue,  if  these  lands  were  in- 
cluded, the  devise  to  C.  in  tail  was  necessarily  inopera- 
tive ;  since  she  had  an  estate  of  the  same  duration  under 
the  settlement :  she  would  then  be  tenant  in  tail  general 
under  the  will,  expectant  on  the  determination  of  an  es- 
tate tail  general  already  subsisting  in  herself  under  the 
settlement.  The  same  observation  applied  to  the  devise 
to  his  daughter  D.  for  life,  remainder  to  her  children, 
which  could  not  possibly  take  effect.  Upon  this  ground, 
and  adverting  also  to  the  restriction  of  the  devise  to  lands 
*^  not  settled  in  jointure  on  his  wife  (jjr),'*  the  Court  held 
that  the  reversion  did  not  pass. 

So  far  the  cases  certainly  favour  the  restrictive  con-  churtk  t. 
struction;  but  we  now  proceed  to  the  important  case  of  ddedby  sir*' 

W,  Grant. 
(  ff)  As  to  which,  see  ante,  p.  110. 
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Church  V.  Mundjf  (A),  which  gives  a  new  complexion  to 
the  doctrine  on  this  suhject.     M.  having  the  reversion  in 
fee  in  lands  expectant  on  an  estate  tail  in  his  brother  C^ 
devised  all  his  real  and  personal  estate  to  his  wife  for 
life ;  and  if  she  should  die  leaving  no  issue,  then  in  trust 
for  C,  his  heirs,  &c. ;  and,  in  case  C.  should  not  be  then 
living,  to  be  at  the  disposal  of  the  testator's  wife.    The 
testator  had  no  other  real  estate.     Sir   William  Gnvi, 
M .  R.,  held,  that  the  reversion  did  not  pass,  conceirisg 
that  the  testator  could  not  intend  to  comprehend  in  that 
devise  any  estate  but  such  as  his  wife  might  take  for  life, 
and  C.  might  enjoy  afterwards,  which  was  impossible  ^ 
to  this  reversion ;  for,  until  the  death  of  C,  without  issue, 
Decree  at  the    it  could  not  fall  in.     But  Lord  Eldon^  on  appeal,  reyersed 
bj  Lord  EUUm.  this  decroc  (e).     ^*  The  question  is,  (said  his  Lordship,) 

whether,  as  the  purposes  of  this  will  are  such,  to  which 
this  subject  cannot  be  so  conveniently  applied  as  a  pre- 
sent interest  in  possession,  not  in  remainder,  the  testator 
is  to  be  considered  as  meaning  nothing  by  this  clause. 
In  every  case  of  this  sort,  the  testator  had  some  property, 
which  was  the  foundation  of  an  argument,  that  property 
which  could  be  conveniently  applied  should  pass,  and 
that  which  could  not  be  conveniently  applied  should  not 
pass.     That  conclusion  is  very  much  confirmed  by  this 
will ;  adverting  to  the  different  situations  in  which  the 
testator's  family  may  be  at  his  decease,  particularly  that 
Rcrenion  in-     the  tenant  in  tail  might  not  be  living.     If  the  testator 
itanding  ii»p- '  had  been  asked  whether  he  meant  to  dispose  of  his  rever- 
p^ie  Umita    ^-^^^  jj  j^j^  brother  should  be  living,  his  answer  wonld 

have  been,  that  he  intended  to  dispose  of  all  he  conld 

(A)  12  Yes.  426.  See  also  ^^fom^  they  had  sucoessiyely  chattel  in- 

General  v.  VigoTy  6  Yes.  256,  where  the  terests,  detenninable  with  their  r^ 

point  seemed  too  clear  to  admit  of  a  spective  lives, 
question,  the  devise  being  simply  to  (0  ^^  ^^*  ^^* 

two  persons  in  fee,  of  lands,  in  which 
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dispose  of ;  to  take  the  chance  for  his  wife  and  children ;     chap.  xx. 
the  instrument  itself  supposing  that  his  brother  may  die 
before  him ;  and  disposing  in  terms  that  can  apply  to 
nothing  besides  this  property.      If   the   event   of  his 
brother's  death  within  a  week,  without  barring  the  en- 
tail, had  been  put  to  him,  he  would  have  dnswered,  that, 
in  that  event,  he  intended  to  pass  the  property ;  and  he 
would  not  have  thought  it  necessary  to  republish   his 
will :  which,  if  the  words  are  sufficient  to  carry  this  pro- 
perty, would  not  be  necessary."    "  I  am  strongly  influenced 
towards  the  opinion,  (continued  his   Lordship,)  that   a 
Court  of  Justice  is  not  by  conjecture  to  take  out  of  the 
effect  of  general  words,  property,  which  those  words  are 
always  considered  as  comprehending.     The  best  rule  of  Lord  mdwCt 
construction  is  that  which  takes  the  words  to  compreliend  a  the  goMnT 
subject  which  falls  within  their  tisiud  sense^  unless  tltere  is 
something  like  declaration  plain  to  the  contrary ;  and  surely 
that  is  the  safest  course^  when,  as  there  is  no  oilier  subject  to 
which  they  can  be  applied^  the  testator  musty  if  he  does  not 
mean  that^  be  considered  as  Jiaving  no  meaningJ^ 

It  is  evident,  therefore,  that  his  Lordship  considered  Remarks  on 
the  improbability  that  the  testator  should  intend  to  in-  Mvndy.  * 
elude  a  reversion  in  a  devise,  having  limitations,  some  of 
which  could  never  operate  upon  that  reversion,  as  less 
violent  than  that  he  should  make  a  devise  without  having 
any  real  estate  upon  which  all  the  limitations  could  ope- 
rate :  and  even  if  it  be  said  that  these  general  devises  are 
frequently  made  by  testators,  without  having  in  view  any 
specific  property,  as  the  fact  undoubtedly  is,  yet  this  does 
not  add  much  to  the  force  of  the  argument  for  the  exclu- 
sion; for  it  shews  that  the  testator  used  the  general 
clause  for  the  purpose  of  including  any  property  which  he 
might  inadvertently  leave  undisposed  of ;  and  if  he  were 
told  that  he  had  such  a  reversion,  but  which  could  not  b^ 

VOL.  I.  KB 
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affected  by  some  of  the  limitations  of  the  devise,  his 

answer  would  be,  then  let  it  be  operated  upon  by  the 
others. 
Sir  w.  Granft      It  should  be  observed,  that  the  case  of  Church  y.  Mmiy 
T.  Mundy.       has  been  referred  to  by  Sir  W.  Gfrani^  (whose  decree  it 

will  be  remembered,  was  reversed  in  that  case  (Ar),)  as  re- 
ferable to  its  particular  circumstances ;  namely,  that  if 
the  brother  had  died  before  the  testator,  an  event  whieli 
his  will  expressly  contemplated,  the  devise  would  at  the 
moment  of  the  testator's  death  have  had  its  complete  ope- 
ration in  favour  of  the  wife ;  and  his  Honor  considered 
the  case  as  not  necessarily  deciding,  that  where  A.,  tenant 
for  life,  with  remainder  to  B.  in  tail,  with  reversion  to 
himself  in  fee,  devised  to  B.  (the  tenant  in  tail)  for  life, 
with  remainder  to  C,  his  eldest  son,  for  life,  with  remain- 
der to  the  first  and  other  sons  of  C.  in  tail,  the  reversion 
would  pass.  The  point,  however,  was  only  indirectly 
brought  into  discussion  before  the  M.  R.,  in  the  consider- 
ation of  the  question,  whether  such  a  reversioner  making 
a  devise  in  these  terms,  was  to  be  considered  as  intending 
to  pass  his  own  reversion  only,  or  the  corpus  of  the  land, 
inclusive  of  B.'s  interest,  so  as  to  raise  a  case  of  election 
against  B. :  the  latter  was  decided.  Since  this  period,  io 
every  instance  in  which  the  question  whether  a  reversion 
passes  by  a  general  devise  has  been  agitated,  it  has  been 
decided  in  the  affirmative  (l) ;  and,  though  in  all  these 
cases,  there  happened  to  be  other  real  estate  to  which  the 
limitations  inapplicable  to  the  reversion  might  be  referred, 
yet  little  or  no  stress  seems  to  have  been  laid  on  that  cir- 
cumstance ;  and  they  were  decided  on  the  broad  ground, 
that  the  words  of  the  devise  being  sufficient  to  compn^ 


{k)  See  Sir  JV.  Grants  judgment     187. 
in  FFffl^  T.  WeOy,  2  Yes.  &  B.         (I)  Vide caaee,  ante^ doa 
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the  property,  it  would  pass,  without  going  into  the  ques*     osaf.  n. 
tion,  Aether  the  testator  ootdd  be  supposed  to  have  had 
it  actually  in  his  contemplation  when  he  framed  the  de» 
vise,  or  not 

The  sound  conclusion,  then,  seems  to  be,  that  a  general  Genoii  con* 

1      •  .11  •        11  .  •  •     1        dnsioii  front 

deyise  will  m  all  cases  operate  on  a  reversion  or  remainder  the 


belonging  to  the  testator,  notwithstanding  the  r^noteness 
of  such  reversioii  or  remainder,  as  being  expectant  on  an 
estate  tail  or  otherwise,  (whether  such  estate  tail  be 
vested  in  the  testator  or  another,)  and  notwithstanding 
the  inapplicability  of  some  of  the  limitations  or  purposes 
of  the  devise  to  the  interest  in  question ;  and  that  too, 
whether  the  testator  had  at  the  time  of  the  making  of  the 
will,  any  other  real  estate  to  which  such  inapplicable 
limitations  or  purposes  can  be  applied  or  not.  Indeed,  the 
latter  &ct  would,  of  course,  be  wholly  immaterial  in  the 
case  of  a  will,  made  or  republished  since  the  year  1837, 
any  general  devise  in  whidi  would,  under  the  new  law, 
comprise  after-acquired  resA  estate ;  precluding,  therefore^ 
all  inquiry  bto  the  then  state  of  the  testator's  pr(^rty, 
as  affordii^  any  insight  into  the  intention. 


III.  When  it  was  necessary  to  the  operation  of  a  de-  UmnReiiamd 
vise  of  copyholds,  that  they  should  have  been  surrendered  mS^iii  eaoity 
to  the  use  of  the  vnll  (m),  the  rule  was,  that  copyholds  derLe^^en. 
not  so  surrendered,  would  not  pass  under  a  devise  of  laads^ 
tenements,  or  hereditaments,  or  other  general  words  de* 
scriptive  of  real  estate  (n),  imless  the  testator  had  no  free-* 


(m)  See  ante,  87.  Yes.  400;  also  1  Cox,  247;  18  Yes. 

(»)  2  Yes.  sen.  164;  1  Atk.  387;      168 ;  15  Id.  390 ;  9  Pri.  556.    An4 

3  B.  C.  C.  188 ;  2  £.  C.  C.  64;  15     under  a  deyise  of  land««<  J.,  oopy« 

rr2 
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hold  lands  upon  which  it  might  operate ;  in  which  case 
the  copyholds  were  held  to  pass,  tU  res  magis  valeat  qmm 
pereat  (o) ;  and  equity,  in  such  cases,  supplied  the  surren- 
der in  favour  of  certain  ohjects,  namely,  the  testator's 
creditors  ( p\  and  also  his  wife  and  children  (9),  but  not 
in  favour  of  grandchildren  (r),  unless  the  testator  had 
placed  himself  in  loco  parentis  {s\  or  natural  children  (/) ; 
nor  it  seems  even  for  the  wife  and  children,  if  the  will 
contained  a  provision  for  them  (u). 
Unatteftedwm.       The  rulc  that  copyholds  would  not  pass  if  there  were 

freeholds,  was  held  to  apply  to  a  case  where  the  will, 
being  atteated  by  two  witnesses  only,  was,  under  the  then 
existing  law,  inadequate  to  pass  the  freeholds  (v);  the  case 
being,  it  was  considered,  not  analogous  to  those  in  whicli 
there  were  no  freeholds,  as  the  failure  of  the  devise  arose 
not  from  the  absence  of  intention,  but  from  the  positire 
rule  prescribed  by  the  Statute  of  Frauds. 

Questions  of  this  nature,  however,  can  no  longer  arise, 
since  the  statutes  dispensing  with  the  necessity  of  a  snr- 
render  to  the  use  of  the  vrill  («?),  which  have  placed  free- 
holds and  copyholds  pari  passu  in  regard  to  the  operation 


Effect  on  oon- 
■trncdon  of 
itatates  dia- 
pensing  with 
mrrender  to 
the  Qie  of  will. 


holds  situate  there  would  not  pass, 
if  the  testator  had  freeholds  at  that 
place.   £q.  Ca.  Ab.  124,  pi.  14. 

(0)  1  Ves.  sen.  215;  1  Atk.  885; 
2  Ves.  sen.  582 ;  12  Yes.  426  ;  15  Id. 
d96;  18  Id.  193;  IVes.  &B.406. 
.  (p)  See  infra. 

(q)  Hardham  y.  Bobertty  1  Vem. 
Id2 ;  mUs  y.  ZhwfOan,  5  Yes.  557. 

(r)  EiOile  y.  Tawnsendy  1  SaUc. 
187 ;  S.C.I  Eq.  Ca.  Ab.  123,  pi.  8. 
But  see  Hills  y.  Dcwntimy  5  Yes. 
565,  and  see  1  P.  W.  60. 
'  (*)  See  Perry  v.  WhUekead,  6 
Yes.  544.    And  generaUy  as  to  a 


testator  placing  himself  in  loco 
parentis,  see  Pawys  y.  Mant/ieU  ^ 
My.  &  C.  359. 

(0  FwsaJtery.RMn9<my?K,(X 
475;  S.  C.  1  Eq.  Ca.  Ab.  123, pL 3. 

(u)  i?aM  y.  Rassy  1  Eq.  Ca.  Ab. 
126,  pi.  14 ;  Lendopp  y.  Ebor^^ 
B.  C.  C.  188.  But  see  TWisr  r. 
Ansany  2  Yes.  sen.  582. 

(9)  Sampson  y.  Sampsotiy  2  Ves. 
&  B.  337.  See  also  Chapman  r. 
Hofiy  1  Ves.  sen.  270,  and  15  Tei 
407. 

(w)  55  Geo.  3,  c.  192 ;  1  ^^ 
c.  26,  88.3  &  4* 
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of  a  general  devise, — ^a  point  which  in  a  former  pnblica-  chap.  xx. 
tion  of  the  writer,  was  strenuously  contended  for,  and  is 
now  settled  by  authority*  Thus,  in  the  case  of  Doe  d. 
Clarke  v.  Ludlam  (.r),  where  a  testator  having  both  free- 
hold and  copyhold  estates  at  C,  devised  the  whole  of  his 
real  and  personal  estates,  and  effects  whatsoever  and 
wheresoever,  which  he  might  be  possessed  of  at  the  time 
of  his  decease,  to  A.,  his  heirs  and  assigns,  for  ever; 
it  was  held,  that  the  copyholds  as  well  aa  the  freeholds  UnmrraiMierad 

1  1.      XI.      1      •  copyholds  notr 

passed  by  the  devise.  pusbjgeiMni 

And  the  circumstance  that  some  of  the  limitations  and 
clauses  in  the  will  were  inapplicable  to  copyholds,  (for 
instance,  estates  for  life  limited  without  impeachment 
of  waste,)  would  not  prevent  their  passing  by  such  a 
general  devise  (^),  the  testator  having  other  property  to 
which  the  inapplicable  clauses  might  be  referred. 

Lord  MdaUf  in  White  v.  Vitty  {z)^  su^ested  whether, 
as  the  act  of  55  Geo.  3,  c.  192,  makes  a  surrender  un- 
necessary for  a  devise  of  copyholds,  a  surrender  to  the  use 
of  the  will  could  now  be  considered  as  any  evidence  of  in- 
tention that  copyholds  should  pass  by  a  general  devise ; 
and  certainly,  if  unsurrendered  copyholds  had  been  held 
not  to  pass  in  Doe  v.  Ludlam^  it  might  have  been  a  ques- 
tion, whether  the  same  principle  did  not  apply  to  surren- 
dered copyholds ;  but,  fortunately,  the  sound  decision  of 
the  Court  of  Common  Pleas  in  that  case  precludes  any 
such  question.  The  recent  adjudications  on  the  subject,  Pnyridon  in  n-. 
however,  were  not  considered,  by  the  framer  of  the  late 
statute  (a),  to  have  superseded  the  necessity  of  providing 

(«)  7  Bing.  275  ;  S.C.6  Moore  Jur.  229 ;  Jackson  y.  NcNe,  Id.  261. 
&  Pay.  48.    See  also  Edwards  v,         (z)  2  Rnas.  488. 
Barnes,  2  Scott,  411.  (a)  1  Vict.,  c.  26,  8.  26,  stated 

Of)   WtigaU  t.  Brcme,  6  Sim.  post,  627. 
09.    See  also  BorreU  r.  Haighy  2 
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by  express  enactment,  that  copyhold  estates  shall  puffl; 
together  with  freeholds^  nnder  a  general  devise. 

The  rale  of  constmction  established  by  Doe  t.  Ludlm, 
has  been  held  not  to  apply  to  a  will,  tbe  execation  of 
which  WHS  prior  to  the  statute  of  56  Geo.  3,  e.  192»  thongli 
the  testator  was  living  when  it  was  passed,  and  eonse- 
quently,  a  surrender  to  the  nse  of  the  will  was  dispeDsed 
with ;  as  the  wbsequent  alteration  of  the  law  conid  not 
throw  any  light  on  the  testator's  intention,  when  he 
made  his  will,  and  therefore,  ought  not  to  exert  anj  in- 
fluence on  its  construction  (b). 
Exception  Before  the  statute  dispensinir  with  surrenders  to  the 

where  dense  ^  *  ^ 

was  for  pay-      nge  of  the  wiU,  an  exception  to  the  rule  that  uBSonen- 

Bent  of  debts. 

dered  copyholds  would  not  pass  with  freeholds  under  i 
general  deyise,  occurred  where  the  detiae  was  for  pij- 
ment  of  debts,  and  the  freeholds  alone  were  inadequate  to 
the  payment  of  them  {c) ;  the  inference  being  thai  the 
testator,  who  must  be  presumed  to  hare  intended  to  pro- 
Tide  a  sufficient  fund,  meant  the  copyholds  (which  titen 
were  not  assets  for  the  payment  of  debts)  to  be  is* 
eluded  {d  ). 
Effect  of  the  Now,  howoTer,  thcse  cases  of  lands  charged  with  debts 

new  doctrine  ^ 

upon  these       no  lougcr  cxist  as  a  distinct  class ;  but  with  regard  to 

cases,  sQg-  ° 

gested.  them,  also,  the  statute  has  introduced  an  alteration  as  to 

the  order  of  the  application  of  freeholds  and  copyholds  bo 
charged.  Thus,  suppose  the  testator  charge  his  lao(b 
generally  with  the  payment  of  his  debts,  and  then  d^ 
vise  a  freehold  estate  to  A^  and  a  copyhold  estate  to  B.; 
A/s  freehold  would,  according  to  the  construction  asts- 


(h)  Doe  d.  SnM  t.  Bird,  5  B.  &  3  Id.  257 ;  2  Cox,  307;  12  V« 

Add.  605.  136  ;  13  Yes.  108 ;  15  Id.  393. 

(c)  1  P.  W.  443 ;  3Id.322 ;  Cas.         (d)  Set  15  Yes.  SM. 
Temp.  Talb.  78 ;  1  B.  C.  C.  273 ; 
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blished  before  the  Biatnte,  have  been  applied  in  the  first 
instance,  and  then  B.'s  copyhold  {e) ;  but  now  it  is  clear 
they  would  be  applicable  pari  passu,  and  in  proportion  to 
their  respective  yalue,  as  was  the  rule  before  the  statute, 
where  the  copyholds  were  surrendered  (/)• 

Under  a  general  devise  of  copvhold  lands,  unsurrendered  General  derue 

of  copyholdis 

copyholds  were  held  to  pass  even  before  the  statute  of  55 
Geo.  3,  ( ^) ;  although  the  testator  had  other  copyholds 
which  were  surrendered  (h).  In  order  to  restrain  the  de- 
vise to  the  surrendered  copyholds  in  such  a  case,  it  was 
necessary  to  shew  restrictive  words  (i) ;  which  brings  us 
to  a  question  much  discussed,  namely,  whether  a  reference 
to  the  &ct  of  the  testator  having  surrendered  the  copy- 
holds, restricts  the  devise  to  copyholds  so  surrendered. 

In  Banks  v.  Denshaw  {j\  Lord  Hardmcke  thought  that  Restrictive 
a  devise  of  freehold  and  copyhold  lands,  ('^  having  surren-  enoe  to  copy, 
dered  the  copyhold  part  thereof  to  the  use  of  my  will,")  lidewSu"* 
did  not  restrict  the  devise  to  surrendered  copyholds.     On 
the  other  hand,  in  Gascoigne  v.  Barker  (/:),  his  Lordship 
held  that  a  devise  of  all  the  testator's  lands,  freehold  and 
copyhold,  in  the  parish  of  Chiswicke,  and  elsewhere,  in 
the  county  of  Middlesex,  (^  which  I  have  surrendered  to 
the  use  of  my  will,")  was  restricted  by  the  parenthetical 
clause  to  the  copyholds  surrendered.     In  the  case  of 
Wilson  V.  Maumt  (/),  Sir  R.  P.  Ardeth  M.  R.,  on  the  au- 
thority of  the  last  case,  held  that  a  devise  of  all  the  testa- 


(e)  1  Combes  y.  Gibson,  1  B.  C.  589. 

C.  273.  (•)  Wilson  v.  Mount,  3  Vea.  191. 

(/)  Chmoeoek  y.Smith,  2  Cox,  (i)  3  Atk.  585;  /3.  O.  1  Yen. 

2&I.  sen.  63. 

{g)  ^as  V.  Byas,   2  Yea  sen.  {h)  3  Atk.  8.     See  aLso  Kin^s 

164 ;  Frank  y.SCandish,  1  B.  C.  C.  Head  Inn  case,  cited  3  Yes.  sen.  63; 

588,  n. ;  S.  C.  16  Ves.  39,  n.  Id.  121. 

(A)  JBlwU  V.  aUherow,  10  Yes.  (/)  3  Yes.  191. 
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tor's  freehold  and  copyhold  lands,  ("  the  copyhold  whereof 
I  have  surrendered  to  the  use  of  my  will,")  was  confined 
to  surrendered  copyholds. 

But,  in  a  more  recent  case  (m).  Sir  «/".  Leach,  V.  C. 
held  that  the  words,  ("  and  which  I  have  surrendered  to 
the  use  of  this  my  will,")  following  a  devise  of  copyhold 
lands,  did  not  restrict  it  to  surrendered  copyholds.  He 
said  the  expression  was  aflirmative  and  not  exceptive,  and 
that  the  copulative  ^'  and "  distinguished  the  case  from 
Wilson  V.  Mount. 

So  refined  are  the  distinctions  which  these  cases  pre- 
sent. It  seems  to  be  clear,  however,  that,  if  a2?  the  tes- 
tator's copyholds  be  unsurrendered,  no  expressions  of  this 
kind  will  restrict  the  devise,  as  the  effect  would  then  ne- 
cessarily be  to  render  it  wholly  inoperative  (it). 


Leuehoidfl  for  IV.  The  uoxt  inquiry  is,  whether  property,  in  which 
S^pua  mider  the  tcstator  is  possessed  of  a  term  of  years  only,  will  pafis 
general  devue.    ^^  ^  general  dcvisc.     The  rule,  on  this  subject,  of  which 

the  early  case  of  Hose  v.  Barilett  (<?)  is  the  well-known 
leading  authority,  is,  that  ^^  where  a  man  hath  lands  in 
fee  and  lands  for  years,  and  deviseth  all  his  lands  mid 
tenements^  the  fee-simple  lands  pass  only,  and  not  the 
leases  for  years ;  but  if  he  hath  no  fee-simple»  the  lease 
for  years  passeth." 

Both  these  propositions  are  law  at  the  present  day,  in 
reference  to  wills  made  before  the  year  1838.  The 
former  indeed,  was  long  vexata  qusBstio;  and  the  reluctaoce 
to  assent  to  it  arose  from  the  conviction,  that  it  subverted 


(m)  StrtiU  V.  Finch,  2  Sim.  &  S.  (n)  Rumbold  v.  Rmiboldy  3  Ve$. 

229.   But  see  also  Pullen  v.  Pulim,  65  ;  Wilson  v.  Mount,  Id.  194. 

10  Moore,  464,  and  other  cases  cited  (o)  Cro.  Car.  203. 
post. 
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the  intention  of  testators,  who,  it  is  obyions,  employ  ge- 
neral words  of  this  nature  in  a  comprehensive  sense,  and 
without  having  in  view  the  purely  technical  distinction 
respecting  the  quality  of  the  estate. 

One  of  the  earliest  authorities  is  Davis  v.  Gibbs  ( p\  Held  not  to 
where  a  testatrix  devised  all  her  landsy  tenements^  herediton  CoidB  ander  a 
tnents^  and  real  estate,  in  Kent,  Essex,  Bucks,  Bedford-  tenemato,  and' 
shire,  and  elsewhere  in  England,  which  she  was  any  ways  ^  * 

seised  of  or  entitled  to,  to  A.  and  B.  for  their  lives, 
equally ;  and  after  their  decease  she  devised  her  said  real 
estate  to  the  right  heirs  of  the  said  A.  and  B.  to  them  and 
their  heirSy  as  tenants  in  common.  The  testatrix  be- 
queathed all  the  residue  of  her  personal  estate,  and  all 
her  mortgages,  bonds,  specialties,  and  credits,  to  A.  and 
B.  The  testatrix  had  fee-simple  lands  in  Kent,  a  mortgage 
of  a  term  in  Essex,  and  a  statute  in  Bucks.  It  was  there- 
fore held  that  the  mortgage  term  and  statute  did  not  pass. 

Taking  the  circumstance  of  the  enumeration  of  the  Obsemtionon 
counties  into  consideration.  Dams  v.  GiiAs  is  certainly  a 
strong  decision  in  favour  of  the  rule ;  though  this  would 
have  had  greater  weight  if  the  testatrix  had  had  freehold 
lands  in  all  the  specified  counties  except  those  in  which 
the  chattel  interests  were  situated,  which  does  not  appear 
to  have  been  the  case.  It  is  not  stated  that  she  had 
either  freehold  or  chattel  property  in  Bedfordshire. 

So,  in  Knotsford  v.  Gardiner  (y),  where  a  testator  gave,  Leawhoidi  do 
devised,  and  bequeathed  unto  his  wife  for  life,  all  his  es-  freehold!  by 
tates  in  Longdon,  &c. ;  and  after  her  decease  he  gave,  de-  tates." 
vised,  and  bequeathed  the  aforementioned  estates  to  his 
daughter  A.  and  her  heirs  for  ever ;  and  he  bequeathed 

(/>)  3  P.  W.  26 ;  2  Eq.  Ca.  Ab.  estates,"    which,    it   should    seem, 

326,  pi.  34 ;  Fitzgibb.  116,  S,  (7.  would,   independently  of  the  rule 

{q)  2  Atk.  4/S»0.    See  also  WhUa-  in  question,  exclude  leaseholds  for 

ker  v.  AmUeTy  1  Eden,  161,  where,  yean.    See  also  6  Sim.  99. 
howerer,  the  expression  was  ^'real 
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CHAP.  »x.     ante  his  wife  all  his  goods  and  chattels,  and  all  other 

things  not  before  bequeathed,  and  made  her  executrix. 

The  testator  had  a  fEinn,  consisting  of  freehold  and  lease* 

hold  lands.     Lord  Haardvncke  considered  that  the  latter 

passed  as  part  of  testator's  personal  estate  absolutely  to 

his  wife,  stating  the  rule  as  laid  down  in  Ro^e  t.  Basi- 

hit ;  but  his  Lordship  directed  an  issue  as  to  the  &ct8. 

Role  not  varied       The  rulc  is  uot  negatived  by  the  circumstance  that  the 

quacy  of  the      will  is  inoperative  as  to  the  freehold  estate,  from  defect 

fect'of  execu'     of  cxecutiou.    Thus,  in  Chapman  v.  Hart  (r),  where  a  per- 

t^^freehoidB.     SOU  by  a  will  attested  by  two  witnesses  only  devised  all 

his  lands  and  tenements  at  or  near  Fowey  to  A.,  Lord 
ffardmcke  said  that  the  defect  of  the  execution  of  the 
instrument  could  not  warrant  the  Court  in  making  a  dif- 
ferent construction  of  it,  from  what  they  would  if  dulj 
executed,  which  then  would  be  that  the  freehold  lands 
only  would  pass. 
Obwrnitioii  It  does  not  appear  that  the  limitations  in  this  case 

rTHari^'*'*^  wcre  inapplicable  to  chattel  interests,  or  that  there  was  any 

bequest  in  the  will  adequate  to  pass  leaseholds,  if  the  de* 
vise  in  question  did  not.     These  circumstances  make  it  a 
strong  authority. 
Words "  inter-      In  the  casc  of  Pistd  V.  Riccardson  («),  a  testator  seised 
entitled  unto "   of  freehold  cstatcs,  and  also  possessed  of  two  £axms,  held 
inc^de  inle^    by  Icascs  for  a  thousand  years,  gave,  bequeathed,  and  de- 
vised, all  and  every  his  several  messuages,  lands,  tene- 
ments,  and   hereditaments,   whatever  and  wheresoefer, 
which  he  was  seised  of,  interested  tn,  or  entitled  to,  lying 
and  being  vnthin  the  several  counties  of  N.,  C,  W.,  and 
Y.  to  his  son  for  life,  with  impeachment  for  all  wilfiu 
waste ;  and  after  his  decease  to  the  heirs  of  his  body, 


holds. 


(r)  1  Ves.  sen.  270.  See  ako  {#)  1  H.  Bl.  263,  n^  mow  fo&J 
Sampson  r.  Sampiom,  2  Ves.  ft  B.  statedin  Mr.  Cox's  note  to  itf^^* 
337.  CUmeiUy  2  P.  W.  450. 
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with  a  similar  limitation  to  the  daughter,  and  the  heirs  of  chap.m. 
her  hodj ;  remainder  to  the  heir  of  the  testator's  family. 
He  gaye  his  personal  estate  to  his  wife  and  daoghter. 
It  was  held,  after  mnoh  consideration  and  with  some  re- 
Inctance,  that  the  two  leasehold  &rms  could  fud  pass  hj 
the  former  deyise. 

In  Thompson  t.  Lawlejf  {t\  a  devise  of  the  testator's  Rule  ooniirmed 
''manors,  messuages,  lands,  tenements,  and  hereditaments,"  ^Jml^. 
to  trustees  and  their  heirs,  to  certain  uses,  in  strict  settle-        ^' 
ment,  with  the  ultimate  reversion  to  his  right  heirs,  (limit- 
ations inapplicable  to  leaseholds,)  was  held  not  to  in- 
clude leaseholds,   there  being  freeholds  to  satisfy  the 
words.    Lord  Eldon  took  a  comprehensive  view  of  all  the 
cases,  and  completely  recognised  the  rule  in  Rose  v.  BarU 
lettf  which  he  characterised  as  one  that  had  been  acknow- 
ledged for  ages. 

So,  in  Watkins  v.  Lea  («),  his  Lordship  held  that  a  re-  Copyhoid  es. 
newable  copyhold  estate  for  lives,  distributable  as  per-  table  bj  cutom 
sonal  estate  by  the  custom  of  the  manor,  and  held  in  •■p*'"^*^'^* 
trust,  to  be  surrendered  as  the  testator,  his  executors,  ad- 
ministrators, and  assigns,  should  direct,  did  not  pass  un- 
der a  devise  of  freehold  and  copyhold  estates,  the  testator 
having  both  freeholds  and  copyholds  of  inheritance.    The 
limitations  were  inapplicable,  being  in  strict  settlement, 
BO  that  the  first  tenant  in  tail  would  have  taken  the  ab- 
solute property,  though  an  infant ;  and  there  was  no  fund 
for  renewal. 

It  will  be  observed,  that  in  all  the  preceding  cases,  inappUcaUuty 
except  Chapman  v.  Hart^  which  is  very  briefly  stated,  the  mitatioii  to 
words  of  limitation  were  applicable  exclusively  to  real  es-  p^'^'*"'*^ 
tate ;  a  circumstance  which  the  Judges  always  seemed 
glad  to  throw  into  their  arguments  in  support  of  their  de- 

(I)  2  Bos.  &  Pul.  403.  («)  6  Yes.  633. 
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cision.  Considering,  however,  that  these  cases  were  all  de- 
cided upon  the  authority  of  the  general  rule  in  Rose  v.  Bari- 
letty  and  that  that  rule  recognises  no  such  limitation  of  the 
principle,  it  seems  impossible  to  restrict  it  to  such  cases. 
Words  of  Umit-  Thcsc  observatious,  however,  only  apply  where  there  is 
to  achattei in-   au  obsetice  of  words  of  limitation ;  for  if  words  of  limita- 

tion  adapted  to  a  chattel  interest,  are  used,  they  might 

possibly  be  considered  as  demonstrating  an  intention  to 

include  the  leaseholds ;  though  certainly  no  decision  has 

gone  this  length,  without  some  aid  from  the  context. 

Rule  yields  to         The  rulc  uudcr  Consideration,  of  course,  will  yield  to 

of  Intention  ap-  an  iudicatiou  of  the  testator's  intention ;  and,  therefore, 

context?'^         if  the  will  contain  evidence  that  he  meant  the  leaseholds 

to  pass  with  freeholds  under  a  general  devise^  it  will  be 
so  construed.  The  struggle,  however,  hajsi  been  to  deter- 
mine what  amounts  to  such  evidence  of  intent. 

In  the  case  of  Hartley  v.  Hurle  (v),  a  testator  derised 
all  his  messuages,  lands,  tenements,  and  hereditaments,  to 
trustees,  their  heirs,  eweGutims^  administratarsj  and  assigns, 
according  to  their  several  and  respective  estates  and  interesU 
therein ;  and,  in  another  part  of  the  will,  the  trust  for  the 
application  of  the  rents  was  declared  to  be  **  subject  to 
yround-rentSj  and  other  otdgoings ;"  Sir  R.  P.  Arden^  M.  K-, 
thought  the  intention  to  include  the  leaseholds  was  suffi- 
ciently demonstrated :  the  word  "  ground-rents,"  he  said, 
placed  it  beyond  doubt. 
Effect  of  a  In  Doc  d.  £elasf/se  v.  Lucan  (er).  Lord  JSllenborough  and 

LgX  value  of  Mr.  Justice  Le  Blanc  considered  the  imposition  of  a  charge 
^     ^  '  to  which  the  freehold  lands  alone  were  inadequate^  to  be 

a  ground  for  extending  a  general  devise  to  copyholds. 
The  principle,  if  admissible,*  would  be  equally  applicable  to 
the  cases  under  consideration ;  but  such  inadequacy  can 

(v)  6  Yes.  540.  (to)  9  East,  448. 
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only  influence  the  constrnction,  if  it  exist  at  the  time  of 
the  making  of  the  will. 

The  fact  of  the  freehold  and  leasehold  lands  having 
been  blended  and  let  together  for  a  long  period,  and  that 
of  the  latter  being  renewable,  have  sometimes  been  re- 
lied upon,  as  favoring  the  extension  of  the  devise  to  lease- 
holds. Under  such  circumstances,  an  entire  farm  com-  Furmcom. 
posed  partly  of  freehold,  and  partly  of  leasehold  lands,  h^Tand  imm- 
was  held  in  the  case  of  Lane  v.  Stanhope  («r),  to  pass  by  a  pasa 'under  the 
devise  of  all  the  testator's  ^^  manors,  messuages  or  tene- 
ments, houses,  farms^  lands,  wood-lands,  hereditaments, 
and  real  estate,"  unto  A.  for  life,  and  then  to  his  first  and 
other  sons  in  strict  settlement ;  and  so  to  other  persons, 
with  remainder  to  B.  and  his  heirs  and  assigns  for  ever. 
The  testator  bequeathed  the  residue  of  his  money  and 
personal  estate  to  A.  The  respective  lands  had  been  al- 
ways treated  as  forming  one  entire  farm,  and  had  been  let 
together  at  one  integral  rent,  which  was  reserved  to  the 
testator  and  his  heirs.  The  Court  adverted  to  the  incon- 
venience of  splitting  the  farm,  on  account  of  the  appor- 
tionment of  the  rent  and  the  power  of  distress ;  and  ob- 
served, that  the  first  words  of  the  residuary  bequest  ap- 
plied to  money,  and  it  therefore  could  not  be  supposed 
that  the  testator  intended  to  recur  to  land,  he  having  al- 
ready used  words  sufficient  to  comprise  every  species  of 
landed  property  {y)\  that  the  word  used  was  "farms," 
which,  in  its  general  signification,  means  that  which  is 
held  by  a  tenant  {z) ;  and  that  the  lease  being  renewable, 

{x)  6  Dnm.  &  E.  345.     See  also  holds  were  held  noC  to  pass  by  the 

Doe  d.  Bekuyse  v.  Lucany  9  East,  word  ''  farms ;"  3  Jur.  1099. 

448,  where  the    Court  of  King's  (jy)  This  argument  assumes  the 

Bench  inclined  to  think  that  copy-  question. 

holds  would  pass  under  the  word  (z)  Lord  Kenycny  however,  relied 

fwrmSy  with  freeholds.    Also  Arkell  much  less  on  the  word  farm  than 

V.  Fletcher,  V.  C,  Nov.  13,  1839,  Mr.  Justice  Orose,  and  Mr.  Justice 

where,  upon  the  whole  will,  lease*  Lawrence, 


622 


OPEEATION  OF  A  OSBIKllAL 


OBAP.  ZX. 


Rule  ezcladed 
upon  insoffi- 
cient  grounds. 


Words  "  pos- 
sessed of/' 


the  testator  might  have  considered  himself  to  haye  a  sort 
of  inheritance  in  it. 

The  limitations  were  inapplicable  to  leaseholds;  hut 
Lord  Kenyan  thought  that  circumstance  not  entitled  to 
much  weight.  The  occurrence  of  the  word  *'  fanas^  wu 
considered  to  distinguish  the  case  from  Pistol  r.Itiocartkaiu 
Lord  Eldorij  in  the  case  of  Thompson  v.  LawLey^  referred 
to  these  seyeral  points  in  the  case,  and  especially  the  last) 
which  he  seems  to  have  regarded  as  the  chief  ground  of 
the  decision. 

Some  of  the  cases  in  which  the  rule  in  question  hai 
been  considered  as  excluded,  haye  proceeded  upon  distino- 
tions  which  are  certainly  not  at  this  day  tenable. 

As,  in  Addis  y.  Clement  (a),  where  the  deyise  was  of  all 
the  messuages,  lands,  and  tenements,  in  the  parish  of  D. 
which  the  testator  then  stood  ^*  possessed  of  or  amf  UHUfs 
interested  in  (^),"  words,  which  it  was  considered,  were 


Caseof  D<«oii 
T.  Dawwm, 


(a)  2  P.  W.  466. 

(h)  In  Dixon  v.  Dawson^  2  S. 
&  S.  327,  Sir  J.  Leack,  V.  C,  cer- 
tainly lent  flome  countcoiAiioe  to  the' 
wgument  founded  on  the  words 
^possessed  of/*  by  adverting  to  it, 
"when  holding  that  a  general  devise 
of  meesoages,  lands,  tenements,  and 
zeal  estate,  to  trustees,  their  heirs^ 
executors,  administrators,  and  as- 
fiigns,  upon  certain  tmsis,  included 
leasehold  estates. 

Here,  however,  the  words  of  limi- 
tation were  applicable  to  personal 
as  weU  as  to  real  estate;  but  the 
V.  C.  did  not  rely  upon  this  so 
much  as  upon  the  circumstance  that 
the  testratrix,  who  had  given  all 
her  lands^  and  also  her  personal  es- 
tate, to  the  same  trostees^  had  di- 
rected the  trustees  to  keep  separate 


accounts  of  the  produce  of  the  lan^ 
and  of  such  of  the  personal  estate 
and  cfiecta  as  wen  legaUy  s^ipticible 
to  the  charitable  legaides  oontsioid 
in  the  will;  his  Honor  obsearriiig, 
that  the  testatrix  must  have  intended 
the  produce  of  her  diatteb  red  to 
be  induded  in  one  of  the  aoccnotai 
They  could  not  be  included  in  tbe 
produce  of  personal  estate  l^ally 
applicable  to  charitable  porpoBes; 
and  it  was  consistent  with  her  viok 
intention  that  they  should  fonn  a 
part  of  the  other  account,  whicb 
consisted  entirely  of  property  not 
applicable  to  charitaUe  puiposes. 

But  was  there  not  ground  to  ood- 
tend,  that  the  anxious  mentioo  hy 
the  testatrix,  in  this  and  other  di- 
rectory clauses  of  her  will,  of  ^ 
produce  of  that  portion  of  ber  pe^ 
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rather  applicable  to  leaseholds ;  and  in  Turner  v.  ffuder  {c)j  cbaf.  « 
^wiiere  Mr.  Baron  £yrey  sitting  for  Lord  I^urhw,  refused 
to  apply  the  rule  to  a  devise  of  tithes ;  both  which  deci-  De? iae  of 
sions  have  fitUen  under  the  rq>rehension  of  Lord  £1* 
don{d);  and  his  Lordship  seems  to  have  been  scarcely 
better  satisfied  with  the  case  of  Lowther  v.  Cavendish  («), 
Trhere  Lord  Northington  decided  that  leaseholds  passed 
under  a  devise  by  Sir  James  Lowther,  of  *'  all  his  manors^ 
messuages,  lands,  tenements,  mines  of  cod,  lead,  and  other 
mines,  rectories,  advowsons,  tithes,  rentSy  and  heredita- 
ments whatsoever,  situate,  lying,  and  being  in  the  county 
of  Cumberland,"  though  the  testator  had  freeholds  in  that 
county.  The  circumstances  relied  upon  by  his  Lordship  DerjM  of 
^ere,  a  declaration  by  the  testator  that  certain  burgage  ttaur 
houses  should  not  be  entailed  as  his  Cumierland  estates 
were^  by  which  the  testator  evinced  that  he  considered 
himself  to  have  dic^osed  of  all  his  property  in  that 
county  (/) ;  and,  more  particularly,  that  the  woi*ds  were 
not  **  lands  and  tenements"  merely,  but  **  rents  and  mines 
of  coal  ;'*  and  the  leaseholds  had  mostly  been  demised  aa 
coal-mines  and  levels  at  rents* 


aonal  estate,  whicli  was  not  appli- 
cable to  diaritable  legacies,  mani- 
fested that  the  bequest  itself  in* 
eluded  personal  estate  of  that  de- 
scription; though  it  is  to  be  remem- 
bered that  leaseholds  are  not  the 
onl 7  species  of  personal  estate  which 
is  inapplicable  to  charity,  and,  there- 
fore, it  is  not  a  necessaiy  conclusion 
that  the  testatrix   had   leaseholds 
in  her    contemplati<m   when   she 
firtmed  the  clause  in  question?  But 
tlie  latter  consideration  only  goes  to 
proye  the  clause  in  question  to  be 
nngatoiy,   and  does  not  inrest  it 


with  the  importance  ascribed  to  it 
by  the  learned  Judge. 

(c)  1  B.  C.  C.  ?»• 

(<Q  See  his  Lordship's  judgment 
in  Thompwn  v.  LawU^y  2  Bos.  &  P, 
dl6. 

{€)  Amb.  366,  better  reported  ;  1 
Eden,  39. 

(/)  This  is  petitio  principii;  for, 
if  the  prior  devise  referred  to  free- 
hold estates  only,  there  could  be  no 
difficulty  in  giving  to  this  ejcpres* 
sion  the  same  restricted  construc- 
tion. Indeed,  the  word  **  entuled'* 
is  inapplicable  toieaseholds. 
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Leaseholds 
held  to  pass 
from  their  in* 
timate  con- 
nexion with 
freeholds ; 


—from  agree- 
ment wi£  de- 
scribed qnan- 
titj. 


In  the  case  of  Hobson  y.  Blackburn  ( ^),  under  a  derise 
of  ^^  my  messuages  or  tenements,  with  the  aj^rlmance^ 
in  Ludgate  Hill,  and  Ludgate  Street,"  certain  leasehold 
messuages  in  Little  Bridge  Street,  (a  street  lying  be- 
hind Ludgate  Hill,)  and  which  messuages  had  been 
thrown  into  the  testator's  two  houses  in  Ludgate  Hill, 
and  were  not  accessible,  but  only  through  those  houses, 
were  held  to  pass,  although  the  limitations  (which  were 
to  uses  in  strict  settlement)  were  applicable  to  free- 
hold property  only,  and  though  the  testator,  in  a  subse- 
quent part  of  the  will,  referred  to  the  property  comprised 
in  this  devise,  as  his  freehold  hereditaments ;  the  M.  R. 
(Sir  J.  Leach)  being  of  opinion,  that  these  circumstances 
were  overborne  by  the  argument,  founded  on  the  peculiar 
situation  of  the  leasehold,  and  its  blended  enjoyment  with 
the  freehold  property. 

So,  in  the  case  of  Goodman  v.  Edwards  (A),  where  a 
testator  gave  and  devised  certain  messuages  and  build** 
ings  in  Everton,  and  all  his  several  closes  of  arable  and 
pasture  land,  ^^  containing  by  estimation^  one  hundred  acres 
or  thereabouts^  were  the  same  more  or  less  situate,  at  Ever- 
ton aforesaid,"  to  his  wife  for  life,  provided  she  should  so 
long  continue  his  widow,  and  after  her  decease  or  second 
marriage,  he  gave  and  devised  all  the  said  hereditament 
and  real  estates^  unto  and  to  the  use  of  his  nephew  and  iiis 
heirs  for  ever,  subject  to  the  mortgage  debt  or  debts  then 
secured  thereon ;  and  it  appeared,  that  of  the  hundred 
acres  mentioned  in  the  devise,  forty  acres  were  held  under 
a  college  lease ;  and  the  question  was,  whether  they  passed 
to  the  nephew  under  the  devise  of  *^  the  said  hereditaments 
and  real  estate,"  or  under  the  residuary  gift  of  personalty 
to  the  widow.   Sir  J.  Leach^  M.  R.,  considered  it  to  be 


[g)  1  My.  &  K.  521.  (A)  2  Mj.  &  K.  759. 
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plain  upon  the  whole  will,  that  the  testator  meant  to  com-  chap,  tx, 
prise  the  forty  acres  of  leaseholds  under  the  description 
of  "  real  estate ;"  he  observed,  that  the  property  in  ques- 
tion, was  held  under  a  renewable  lease  from  a  college, 
and  had  been  long  in  the  testator's  &jnily,  and  united  in 
occupation  with  the  freehold  land. 

Of  course,  the  fiact  of  the  testator  having,  in  his  lifetime.  Time  of  makiiig 

the  will  the       • 

parted  with  the  freeholds  which  he  had  when  he  made  period  of  m- 

•  •  ■  •  aniriiiff  whe* 

his  will,  so  that  in  event  the  devise  had  nothing  but  dier  the  testator 
leaseholds  to  operate  upon,  cannot  vary  the  application 
of  the  irule ;  inasmuch  as  the  intention  of  the  testator 
at  the  period  of  making  the  wiUj  is  the  point  to  be  ascer- 
tained, and  which  cannot  be  elucidated  by  subsequent 
events.  Nor  is  there  any  distinction  between  leaseholds 
acquired  before  and  after  the  making  of  the  will,  in  refer- 
ence to  the  rule  under  consideration. 

Leases  ybr  livesj  being  freehold  interests,  clearly  will 
pass  under  a  general  devise,  with  freeholds  of  inheritance, 
unless  an  intention  to  exclude  them  can  be  collected 
from  the  context. 

In  one  case  (t)  it  was  contended,  that  they  did  not  LeuehoUf  fat 

Utw  not  within 

pass  with  freeholds  of  inheritance,  under  a  general  devise  the  mie. 
of  lands  to  uses  in  strict  settlement^  on  account  of  the  inap- 
plicability of  the  limitations,  it  being  impossible  to  entail 
them ;  but  the  will  contained  other  grounds  of  exclusion. 
And  in  the  recent  case  of  Fitzroy  v.  Howard  {j ),  it  was 
decided,  that  freeholds  for  lives  did  pass  by  a  general 
devise  of  lands,  tenements,  and  hereditaments  in  certain 
counties,  (in  one  of  which  the  property  in  question  was 
situate,)  and  all  other  the  testator's  real  estate,  though 
the  devise  contained  limitations  in  tail,  and  the  testator 


(0  Sheffield  y.  Midgrave,  6  Dum.     jun.  526. 
&  £.  571 ;  A  a  in  Equity,  2  Yes.         (i)  3  Run.  225. 

VOL.  I.  S  S 
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CHAF.  XX,    was  also  seised  of  freeholds  of  inheritance.     And  in  tlie 

still  later  case  of  WeigaU  v.  Brome  (Ar),  it  was  W 

that  leaseholds  for  lives  passed  under  a  devise  of  all 

the  testator's  real  estate  whatsoever  and  wheiefloeier, 

although    some   of   the    limitations   if^it^   inapplicable 

thereto,  being  remainders  expectant  on  life  estates^  irtiicb 

were  given  to  persons  who  were  the  cestuis  que  vie  in 

the  leases. 

wheiher  term        Whether  leaseholds  for  jears  will  pass  with  copykM 

pattwith copy,  of  inheritauoe  under  a  general  devise,  seems  doubtfiiL 

b!^<L?'  ^^  ^^  ^*  Py^  ^'  ^<^  (^ )»  ^^^  question  v^as  whether  a 

mortgage  term  passed  with  copyholds^  under  a  devise  of 
all  that  his  (testator^s)  estate  in  B.  to  M^  and  her  heiis; 
and  it  ¥ras  held,  that  it  did  pass,  principally  on  the  gioond 
that  the  leasehold  and  copyhold  lands  had  been  held  to. 
gether  for  a  great  number  of  years,  and  that  the  teetotor 
had  contracted  for  the  purchase  of  the  equity  of  redemp- 
tion in  both.  It  is  singular  enough  that  this  case  was 
argued  as  £Edling  vrithin  the  rule  of  Base  v.  Bartlett.  The 
better  opinion  seems  to  be,  that  the  Courts  would  nd 
by  analogy  to  the  rule,  exclude  leaseholds  from  paaaog 
with  copyholds  of  inheritance  under  a  general  devise,  al* 
though  copyholds  are  now  placed  pari  passu  with  fKe- 
holds,  in  r^ard  to  the  operation  of  such  a  devise  (m),  aad 
the  principle  might  seem  therefore  to  have  applied ;  fore- 
most every  Judge  who  has  folt  himself  compelled  by  the  ao- 
terior  decisions  to  follow  the  rule  in  question,  hafi  d^ 
nounced  it  as  subverting  the  intention  of  testators;  and 
it  is  therefore  not  probable  that  it  would  be  oairied  be- 
yond its  letter.  The  question,  indeed,  as  we  shall  pi^ 
sently  see,  cannot  arise  under  a  vrill  made  or  republished 
since  1837. 

(i)  6  Sim.  99.        (i)  2  Blackst.  1301.       (»)  See  hd  Mttkn,  A^* 
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The  second  branch  of  the  proposition  in  Bose  y.  Bartlett     quat,  jol. 
**  that  if  the  devisor  hath  no  fee-simple  lands,  the  lease  i^Mehoids  wui 

^  pasa  where 

for  years  passeth,"  has  been  the  subject  of  little  contro-  there  is  no 

freehold* 

▼ersy,  fU3  it  gives  effect  to  what  is  generallj  the  intention 
of  the  testator  in  all  these  cases. 

It  has  even  been  held  (n)^  that  where  a  man  devised  all  "  VrttiLM 

«  •  All 

his  *' /refold  honses  in  Aldersgate-street,"  to  A.  and  his  eztendJdto 
heirs^  and  he  had  some  leasehold  but  no  freehold  houses 
there^  the  leaseholds  passed ;  it  being  the  plain  intention 
of  the  will  to  pass  some  houses,  and  the  word  **  fireehold  " 
should  rather  be  rejected  than  the  will  rendered  void. 

The  exclusion  of  leaseholds  from  a  general  devise,  Leaiehoids  de. 
where  the  testator  has  freeholds,  founded  u  it  is  on  a  under  a  gmovi 
distinction  purely  technical,  has  been  considered  to  mill*  t^^i  vi^ 
tate  so  strongly  against  intention,  that  this  rule  of  construe-  ^'  ^'  *'  ^^* 
tion  has  been  abrogated  by  the  recent  act  of  the  1  Vict. 
c.  26,  the  26th  section  of  which  provides,  that  a  devise  of 
the  land  of  the  testator,  or  of  the  land  of  the  testator  in 
any  place,  or  in  the  occupation  of  any  person  mentioned 
in  his  will,  or  otherwise  described  in  a  general  manner,  and 
any  other  general  devise,  which  would  describe  a  customary 
copyhold  or  leasehold  estate,  if  the  testator  had  no  free- 
hold estate  which  could  be  described  by  it,  shall  be  con* 
fitrued  to  include  the  customary,  copyhold,  and  leasehold 
estates  of  the  testator,  or  his  customary,  copyhold,  and 
leasehold  estates,  or  any  of  them,  to  which  such  descrip-* 
tion  shall  extend,  as  the  case  may  be,  as  well  as  freehold 
estates,  unless  a  contrary  intention  shall  appear  by  the  will. 

Giudually  therefore,  though  not  very  speedily,  the  rule 
of  construction  in  Hose  v.  BarUett,  with  its  various  dis« 


(n)  Day  v.  Trig^  1  P.  W.  286 ;  Dm  d.  Dunning  y.  Lord  Oranstoun, 
T.  T.  1840,  reported  4  Jur.  683. 
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CHAP.  zx.    tinctionSy  will  cease  to  be  a  subject  of  practical  consider- 
ation. 


General  derue        V.  The  remaining  question  is,  whether  a  devise  or  be- 
^^dnteoit^  quest  in  general  terms  will  operate  as  an  execution  of  a 

power  of  appointment  over  real  or  personal  estate.  This 
point,  in  regard  to  the  former,  depends  on  the  fact  whicb 
we  have  seen,  determines  the  applicability  of  such  a  devise 
to  leaseholds,  namely,  whether  there  is  any  other  subject 
for  its  operation.  Thus,  if  a  testator,  by  a  will  made  b^ 
fore,  and  not  republished  on  or  since  the  1st  of  Jannaij, 
1838,  devises  all  his  hereditaments  or  real  estate,  and  it 
appears  that  he  had  no  real  estate  at  the  time  of  its  exe- 
cution, but  that  he  had  a  general  testamentary  power 
over  real  estate,  the  devise  will  operate  as  an  appointment 
under  such  power,  and  that  too,  although  the  testator  has 
by  the  same  will  expressly  exercised  other  powers  vested 
in  him  (o). 

On  the  other  hand,  if  the  testator  had  real  estate  on 
which  the  vdll  could  operate,  it  will  be  presumed,  that 
the  devise  was  made  with  a  view  to  such  property,  and 
not  as  an  exercise  of  the  power  (/>),  even  though  the  tenns 
descriptive  of  the  subject-matter  of  disposition,  are  rather 
.  more,  extensive  than  is  required  to  comprise  the  testator's 
own  property.     Thus,  where  a  testator  having  real  estate, 
.  and  also  a  power  over  real  estate,  devised  all  his  ''  mes- 
suages, lands,  tenements,  and  hereditaments,"  the  power 
was  held  not  to  be  exercised,  though  the  property  of  the 
.  testator  consisted  of  houses  only  (q).  .  It  has  also  been 

(o)  AUom^'Oetteral  v.  Vigor,  8  Co.  176 ;  Ex  parte  CtumO^  1  Att 

Ves.  256.    See  also  Standm  v.  SUu^  559. 

im,  2  Yes.  jon.  589.  (i)  Hoite  t.  Blacknum,  6  Mad^. 

(p)  Sir  Edward  Cler^M  ease,  6  190. 
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decided,  that  where  a  testator  who  had  freehold  property, 
and  a  power  over  freeholds  and  copyholds,  devised  his 
freehold  and  copyhold  estates,  the  devise  operated  as  an 
execution  of  the  power  with  respect  to  the  copyholds,  (there 
being  no  other  property  of  this  description,  on  which  it 
conld  operate,)  but  not  as  to  the  freeholds  (r), 

A  general  devise  of  all  the  lands  which  the  testator  had 
power  to  dispose  of,  has  been  held  not  to  extend  to  moneys 
to  arise  from  the  sale  of  lands,  o^er  which  moneys  the 
testator  had  merely  a  power  of  appointment  (s). 

And  here  it  may  be  observed,  that  a  clause  of  disposi- 
tion framed  in  general,  but  rather  equivocal  terms,  and  not 
very  distinctly  comprising  real  estate,  may  not  amount  to 
an  exercise  of  a  power  of  appointment,  though  it  might 
have  been  held  to  embrace  realty  to  avoid  intestacy. 
Thus,  where  (t)  a  testator  by  a  will  attested  by  three  Oeneni  deriao, 
witnesses,  devised  all  his  estate  and  effects  of  whatever  ^Mnte  on  red 
denomination ;  Sir  T.  Plumer^  M.  R.,  held,  that  though  oeuariiy  infl- 
these  words  would  have  passed  any  real  estate  of  which  power? 
the  testator  might  have  happened  to  be  seised,  they  did 
not  demonstrate  an  intention  to  exercise  a  power  over 
real  estate. 

The  principles  regulating  the  construction  of  general  AitodetiMtof 
devises  in  regard  to  the  subject  now  under  consideration,  S!l^^to  a 
for  the  most  part  apply  to  devises  of  lands  circumscribed  ^^^^'^'^^ 
by  locality.     Thus,  if  a  testator  devises  all  his  lands  in 
the  parishes  of  A.  and  B.,  having  lands  in  A.  only,  and  a 
power  over  lands  in  A.  and  also  in  B.,  the  devise  will  ex- 
ercise the  power  over  the  lands  in  B.,  but  not  the  power 
over  those  in  A.  (u).     And  where  a  testatrix  being  seised 

(r)  Zeifftf  r.  Llewdfyn,  Tarn.  &         {t)  Jonea  y.  Cunryy  1  Swanst.  66. 
RiZJSB.  104.  (tt)  Napier  v.  Napier^  1  Sim. 

(«)  Adams  ▼.  Atuten^  3   Russ.     28. 
461. 
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General  bequest 
does  not,  under 
old  law,  exer- 
cise power  over 
personalty. 


in  fee,  of  an  undivided  moiety  of  lands  in  Surrey,  tlie 
other  moiety  in  which  had  been  limited  to  her  for  life,  with 
remainder  to  Buch  nses  as  she  by  deed  or  will  shonld  ^ 
point,  devised  all  her  freehold  estates  in  the  oountjof 
Surrey,  this  devise  was  held  to  be  satisfied,  by  embracing 
the  first-mentioned  moiety,  and  did  not  operate  as  an  ap- 
pointment of  the  second  (r). 

The  ground  on  which  a  general  devise  baa  been  held  to 
operate  as  an  appointment  of  real  estate,  it  is  obvious,  does 
not  apply  to  personalty  («r) ;  for  as  a  will  of  personal  es- 
tate comprises  whatever  property  of  this  description  a  tes- 
tator dies  possessed  of,  without  regard  to  the  period  of  its 
acquisition,  it  is  not  necessarily  to  be  presumed,  that  the 
testator  had  any  specific  properly  in  his  view,  when  he 
made  it ;  and,  therefore,  even  if  it  should  happen  that 
the  testator  had  no  other  disposable  property  at  the  time 
of  the  making  of  his  will  or  at  his  death,  than  the  subject 
of  the  power  («r),  or  that  its  exclusion  from  the  will,  will 
leave  nothing  for  the  residuary  clause  to  operate  upon,  or 
will  leave  the  personal  estate  inadequate  to  the  payment 
of  pecuniary  legacies,  still  the  will  does  not  operate  tf 
an  appointment  under  the  power  (y).  And  the  circum- 
stance that  the  donee,  being  a  married  woman,  has  no 
general  testamentary  capacity,  (but  who,  it  is  to  be  re- 
membered, may  have  separate  estate,  disposable  by  will) 


(v)  Roale  r.  Dmn,  4  BUgh,  P.  C, 
New  Series,  1.  See  also  J>oe  v. 
Boake,  2  Biog.  ^  iDmnY.Boake, 
5  Bam.  &  C.  720. 

(w)  Leaseholds,  of  conrseyare  nn- 
distingiiishable  from  other  personal 
astate  in  this  respect,  though,  in 
some  cases,  they  have  most  incon- 
siderately been  treated  as  goyen&ed 
by  the  same  principle  as  devises  of 


freehold  estates.  See  OrtuU  ▼•  U" 
namy  4  Rnas.  206. 

(«)  Blaekkmd  ▼•  Bartoih  ^  ^ 
BLick.  136 ;  Langham  r.  N0^>  ^ 
Ve8.467;  Otj/^v.  ^Sfef,  4  Ve8.60; 
Bradl^  v.  WetUam,  13  VeB.445. 

(jf)  Andmm  r.  Emmd^  2  B-  ^* 
C.297;  BemumY.Almn^i^^^ 
609. 
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lias  been  held  not  to  constitute  a  ground  for  vaiying  the     chaf. 


construction  {z). 

Of  coarse,  if  an  intention  to  exercise  a  power  hj  a  general  what  denotes 
or  residuary  bequest  can  be  collected  by  implication  from  erase  power 
the  whole  instrument,  such  construction  wiU  prevaU  {a) ;  «~i^»^*y- 
but  it  has  been  held,  that  the  bequest  of  a  sum  of  money, 
corresponding  in  amount  to  that  which  is  the  subject  of 
the  power,  raises  no  such  inference,  though  the  testator, 
T^hen  he  made  his  will,  was  not  possessed  of  any  other 
property  affording  a  fund  for  payment ;  as  it  is  possible 
that  he  may  have  calculated  on  the  future  acquisition  of 
property  adequate  to  satisfy  the  legacy  (b).     For  the 
same  reason,  the  mention  of  **  money  in  the  funds''  in  a 
general  bequest  of  personal  estate,  and  the  fact  of  the 
testator  haying  no  stock  of  his  own  at  the  date  of  the  will, 
will  not  cause  such  bequest  to  operate  as  an  appointment 
of  stock,  over  which  the  testator  had  a  general  power  of 
disposition  (c). 

On  the  other  hand,  the  excepting,  in  a  general  bequest, 
of  part  of  a  fund  which  was  disposable  by  the  testator, 
(as  ^  £50  out  of  my  Bank  Stock,")  has  been  considered 
to  denote  an  intention  to  include  in  such  bequest  the  re- 
sidue of  the  stock  which  was  subject  to  the  power  (d). 
Of  course  parol  eyidence  cannot  be  adduced  to  influence 
the  construction  in  any  of  these  cases  (e). 

The  preceding  doctrines,  however,  do  not  apply  to  wills  What  amounts 
made  or  republished  since  the  year  1837,  the  act  of  1  me^mi!X 
Vict.  c.  26,  (sect.  27,)  having  provided,  that  a  general 


{z)  LweU  V.  Kn$gMy  3  Sim.  275.  {d)  JVaOter  r.  Maelie,  4  Ruas. 

(a)  Hunloke  y.  ChU,  1  Ruas.  &  76. 

My.  515.  (e)  Standen  r.  Skmdm,  2  Yes. 

{h)  Jonea  v.  Thtcker^  2  Mer.  533.  jun.  589.    And  as  to  the  subject 

(c)  WM  T.  Hafmor,  I  Jac.  &  generally,  see  further  1  Sugd.  Pow., 

Walk.  352.  6th  ed.  385,  2  Chaaoe  on  Powers,  83. 
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CHAP.  n.  devise  of  the  real  estate  of  the  testator,  or  of  the  real  es- 
made  or  re-  ^^^^  ^^  ^^^  testator  in  aiij  place,  or  in  the  occnpation  of 
pubushed  since  ^^^  p^^^^^  mentioned  in  his  will,  or  otherwise  descriW 

in  a  general  manner,  shall  he  construed  to  include  any 
real  estate,  or  any  real  estate  to  which  such  description 
shall  extend,  (as  the  case  may  he,)  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and 
shall  operate  as  an  execution  of  such  power,  unless  a  con- 
traiy  intention  shall  appear,  hy  the  will ;  and  in  like  man- 
ner, a  hequest  of  the  personal  estate  of  the  testator,  or  aoj 
hequest  of  personal  property  descrihed  in  a  general  man- 
ner, shall  he  construed  to  include  any  personal  estate,  or 
any  personal  estate  to  which  such  description  shaQ  ex- 
tend, (as  the  case  may  be,)  which  he  may  haye  power  to 
appoint  in  any  manner  he  may  think  proper,  and  sball 
operate  as  an  execution  of  such  power,  unless  a  contiaiT 
intention  shall  appear  hy  the  will. 
Ezecation  of  It  will  be  remembered  also,  that  all  peculiarities  in  tlie 
appointelimta     cxecutiou  of  testamentary  appointments,  are  abolished  by 

section  10,  which  makes  a  will  attested  according  to  ik 
statute  sufficient  for,  as  well  as  requisite  to  the  validitj 
of  all  such  appointments,  without  distinction, — a  very 
wholesome  provision,  considering  how  much  litigation 
the  elaborate  and  whimsical  requisitions  of  testators  and 
settlors  in  this  particular,  had  occasioned  under  the  oU 
law. 


under  new  law. 
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CHAPTER  XXI. 


DEVISES  BY  MORTGAGEES  AND  TRUSTEES. 


I.  In  Regard  to  the  hmefidai  Inter* 
est  in  Martg€tffeB,  AetoiheEx^ 
HneUon  of  the  Charge  bg  Union 
of  Character  of  Mortgagor  and 


Mortgagee*  - 
11.  Operation  of  General  Devise  on. 
the  Legal  Estate  of  Mortgagee 
or  Trustee, 


I.  As  mortgages  are  of  a  complex  nature,  involying  on  DeviMs  hj 
the  one  hand  a  personal  debt,  with  aU  the  claims  and  ob-  "^'**'«^' 
ligations  incident  to  the  relation  of  creditor  and  debtor, 
and  on  the  other  an  interest  in  real  estate  for  the  purpose 
of  securing  the  debt,  absolute  at  law  after  forfeiture,  but 
redeemable  in  equity,  it  follows  that  the  testamentary 
disposition  of  a  mortgagee  presents  two  distinct  subjects 
for  consideration. 

With  respect  to  the  beneficial  interest  in  the  mortgage^  it  whedier 
is  clear  that  a  general  devise  of  lands  will  not  conmionly  mortgage  wm 
have  the  effect  of  including  it  (a).  The  contrary,  indeed,  IrtMonuuii. 
is  laid  down  by  a  respectable  writer  (^),  but  his  position 
is  not  warranted  by  either  authority  or  principle.  The  case 
of  Ex  'parte  Sergison  (c)  cited  by  him,  does  not  support  it; 
for  the  deyisee  was  executor  and  residuary  legatee^  and 
consequently  entitled,  in  thai  character^  to  the  beneficial 


(a)  Strode   r.  RusseU^   2  Vem. 
621 ;  3  Ch.  Rep.  169 ;  2  Vent.  861 ; 

3  P.  w.  61, 8.  a 


(b)  1  Rob.  on  Wills,  3rd  ed.403. 

(c)  4  Ves.  147,  stated  post,  638.  • 
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Principle  go- 
Teming  the 


Effect  of  devise 
of  mortgage 
lands  on  bene- 
ficial interest. 


Fact  of  the 
mortgagee 
being  in  pos- 
sion. 


interest  in  the  mortgage ;  beeides,  the  only  question  in  the 
case  related  to  the  legal  estate  in  the  lands  {d ).  The  posi- 
tion is  opposed,  too,  by  the  established  principle  of  equity, 
which  considers  the  mortgagee  as  holding  the  land  in  a 
fiduciaiy  character  only,  and  the  estate  as  still  substan- 
tially belonging  to  the  mortgagor.  The  person  taking  the 
mortgaged  lands  therefore  by  devise  or  descent,  firom  the 
deceased  mortgagee,  it  is  obvious,  is  a  trustee  for  the  per- 
son entitled  to  the  money  or  debt,  by  virtue  of  the  will  or 
Otherwise  (^),  unless,  of  course,  both  these  interests  hap- 
pen to  unite  in  the  same  person. 

Nor  is  it,  I  apprehend,  universally  true,  that  an  esprm 
devise  of  the  lands,  or  (which  seems  to  be  the  same  in  ef- 
fect,) a  devise  of  all  the  testator's  lands  in  a  particular 
place,  he  having  no  other  than  mortgaged  lands  there, 
will  carry  the  beneficial  interest  to  the  devisee,  though  the 
affirmative  has  been  sometimes  laid  down  in  very  unquali* 
fied  terms  (/). 

It  is  observable  that  in  the  oases  cited  in  support  of  the 
doctrine  referred  to,  the  testator  was  in  possession  at  the 
time  ( ^),  and  in  most  of  them  the  operation  of  the  devise 
was  not  called  in  question,  the  only  point  being  as  to  the 
right  of  redemption.  The  hct  of  such  possession,  particu- 
larly where  it  has  been  of  long  continuance,  and  accom- 
panied with  acts  of  ownership,  certainly  strongly  &voui8 
the  supposition  that  the  testator,  in  expressly  devising  the 
property,  means  to  give  the  beneficial  interest.  Hdjing 
himself  enjoyed  the  property  beneficially,  he  can  hardly 


(i)  Mr.  Roberts  evidently  con- 
founds the  two  questions ;  his  posi- 
tions are  inapplicable  to  either. 

(e)  AUanuy^Oeneral  v.  Meyrici, 
2  Ves.  4wn.  44. 

(/)  1  Pow.Mortg.  Coy.  Ed.  400. 


(^)  OafJte  v.  A»oU,  2  £q.  Ct* 
Ab.  606 ;  ^.  (7.  Bam.  Ch.  Rep.  457. 
In  Haw  Y.  Figures,  1  Ch.  Itep.% 
this  £GM;t,  though  not  stated,  seeins 
veiy  probable,  as  the  object  of  U^ 
suit  was  to  foreclose* 
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but  intend  that  his  devisee's  enjoyment  should  be  of  the  

same  nature,  especiallj  where  it  is  given  not  to  the  devi- 
see simply  in  fee,  but  to  several  persons  consecutively  for 
limited  estates  (A).  The  testator,  too,  may  be  ignorant 
whether  the  right  of  redemption,  on  which  the  nature  of 
the  property  depends,  be  barred  or  not ;  and  may  there- 
fore choose  to  avoid  using  any  expressions  which  might 
be  construed  into  a  recognition  of  it  (t).  Indeed,  in  such 
cases  there  would  be  strong  ground  to  contend  that  the 
beneficial  interest  would  pass,  even  under  a  general  devise 
of  lands,  especially  if  there  were  no  other  lands  to  satisfy 
the  devise,  a  circumstance,  however,  which  would  be 
immaterial,  in  regard  to  a  will  which  is  governed  by  the 
emsting  law. 

In  Martin  d.  Weston  v.  Moulin  {j\  Lord  Mansfield  held 
that  a  copyhold  estate,  of  which  the  testator  was  in  pos- 
session as  mortgagee,  did  not  pass  under  a  devise  of  all 
hia  *'  lands,  tenements,  and  hereditaments,  within  and  par- 
cel of  the  manor  of  W."  the  surrender  to  the  use  of  the 
will,  referring  to  the  property  as  subject  to  a  condition  of 
redemption  and  resurrender;  and  the  will  containing  a 
recital  tiuU  the  mortgagor  stood  indebted  to  him^  and  giving 
her  time  for  payment  of  the  debt.  It  appeared,  more- 
over,  that  the  testator  was  seised  of  other  lands,  also  sur- 
rendered to  the  use  of  his  will,  in  the  manor  of  W. 

In  the  case  of  Woodhouse  v.  Meredith  {k\  Sir  W.  Grants  BenefidAi  in- 
held  that  the  testator's  beneficial  interest  in  leasehold  pro-  g^,  heu  to 
perty  at  K.,  of  which  he  was  in  possession  as  mortgagee,  ^oriandiin 
and  of  which  an  assignment  in  trust  for  sale  had  been 
executed  to  him,  passed  under  a  devise  of  all  his  freehold, 
copyhold,  and  leasehold  messuages,  farms,   lands,   and 

{h)  Woodhme  t.  Meredith^   1      4^  c.  27,  b.  28. 
Mcr.  460.  (i)  2  Burr.  977. 

(0  But  now  see  Btat.  3  &  4  WiU.         {k)  1  Mer.  450. 
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CHAP.  XXI.  tenements  whatsoever  and  wheresoever,  in  the  connty  of 
H.  and  the  town  of  K.^  to  various  limitations,  the  testator 
having  no  other  than  the  mortgaged  lands  at  K.,  thongb 
the  will  contained  a  subsequent  devise  of  all  estates 
vested  in  him  as  mortgagee  or  trustee,  but  which  was 
satisfied  by  other  lands  of  which  the  testator  was  seised 
as  mortgagee.  The  same  observation  applied  to  the  be- 
quest of  securities  for  money,  which  also  occurred  (Ar). 

It  is  observable,  that  the  M.  R.  considered,  from  the 
nature  of  the  limitations  and  provisions  in  the  will,  (which 
consisted  of  successive  estates  for  life,  with  an  estate  in- 
terposed in  trustees  to  preserve  contingent  remainders,) 
that  if  the  property  passed  at  all,  it  was  the  beneficial 
interest,  and  not  the  mere  l^al  estate,  which  was  dis- 
posed of. 
CaMs  laggested      But  cajscs  might  be  suggested  in  which  an  express  de- 
S  m^^ii^^  ^s®  o^  lands,  even  by  a  mortgagee  in  possession,  would 
^^^  not  carry  the  beneficial  interest ;  for  instance,  if  the  will 
interest.  contained  a  specific  bequest  of  the  mortgage  debt,  which 

would  shew  that  the  devisee  of  the  land  was  intended  to 
be  a  trustee  for  the  legatee.     But  it  is  clear  that  a  gene- 
ral bequest  of  mortgages  or  securities  for  money  would 
not  have  such  effect  (/),  for,  as  such  a  bequest  would 
pass  after-acquired  property  of  this  description,  the  tes- 
tator is  not  necessarily  presumed  to  have  any  specific  sub- 
ject in  his  comtemplation  when  he  makes  his  will. 
DeriMs  of  land      And  here  it  may  be  observed,  that  a  devise  by  a  testa- 
bewdd^heidiMit  tor  to  his  wifc  of  an  estate  which  he  had  "  lately  con- 
SSrJ^^  tracted  to  sell  to  A."  has  been  held  to  be  a  mere  deTise 

of  the  legal  estate,  to  enable  her  to  carry  the  contract  into 

{h)  But  as  to  which,  see  next  ParraUy  6  Dam.  &  East,  652;  ao^ 

note.  Lord  J^chn'Sy  in  7%omp§(m  r.  Ia^ 

(/  )  See  Mr.  Justice  Le  Blanc's  ley,  2  Bos.  &  PulL  314. 
judgment  in  Doe  d.  Freuhne  r* 
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execution,  and  did  not  entitle  the  devisee  to  the  purchase-    chap,  xxi. 
money  (m). 

Upon  the  whole,  it  is  clear  that  the  proposition  which 
states  that  an  express  deyise  of  mortgaged  lands  will 
cany  the  beneficial  interest  in  the  mortgage,  must  be  re- 
ceiyed  with  some  qualification. 

In  the   case  of   Wilkinson  t.  Mem/land  (n)  it  was  ftuwes  by  word 

"mortgages." 

doubted  whether  the  benefit  of  a  mortgage  would  pass  by 
the  word  ^^  mortgages,"  collocated  with  other  personal 
chattels ;  but  the  affirmative  is  now  perfectly  clear  (o). 

In  conclusion  of  this  branch  of  the  subject,  it  may  be  Chaige  when 

"^  extingaiBlied  by 

observed,  that  where  a  person  having  a  mortgage  or  other  union  of  cha- 

_  racter  of  niort* 

charge  upon  lands,  becomes  himself  entitled  to  the  in-  gagorandmort- 
heritance  of  the  lands  so  charged,  a  question  frequently 
arises  between  his  representatives,  whether  the  charge  is 
to  be  considered  as  subsisting  for  the  benefit  of  his  per- 
sonal representatives,  or  is  merged  for  the  benefit  of  the 
person  taking  the  land.  The  rule  in  these  cases  is,  that 
if  it  be  indifferent  to  the  party  in  whom  this  union  of  in- 
terest occurs,  whether  the  charge  be  kept  on  foot  or  not, 
it  will  be  extinguished  in  equity  by  force  of  the  presumed 
intention,  unless  an  act  declaratoiy  of  a  contraiy  inten- 
tion, and  consequently  repelling  such  presumption,  be  done 
by  him  ( p).  But  if  a  purpose  beneficial  to  the  owner 
can  be  answered  by  keeping  the  charge  on  foot,  as  if  he 
be  an  infant,  so  that  the  charge  would  (under  the  old  law, 
allowing  infants  to  bequeath  personal  estate,)  be  disposa- 


(m)  Ehdlys  v.  Shq^herd^  cited  in  (o)  Attonusf-Gmeral  t.  Bcv^er^  3 

WaU  Y.  Brighiy  1  Jac.  &  Walk.  Ves.  714 ;  Dicks  v.  Lambert^  4  Yes. 

499,  stated  ante,  148 ;  and  see  latter  730. 

case,  stated  post.  ( p)  Price  v.  Gibson^  1  Ed.  115 ; 

(n)  Cro.  Car.447,449,450;iS'.  C.  Donnisthorpe  t.   Porter,  Id.  621; 

Sir    FT.  Jonee,   380,    stated   next  S.  C.  Amb.  600 ;  Lord  Gmpton  r. 

chapter.  Oxend<m,  2  Yes.  jun.  261. 
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ble  by  him,  though  the  land  would  not  (q) ;  or  a  beneflml 
use  might  have  been  made  of  it  against  a  subsequent  in- 
cumbrancer {r)j  or  the  other  creditors  of  the  person  from 
whom  the  party  derived  the  onerated  estate  {s) ;  in  these^ 
and  similar  cases,  equity  will  consider  the  charge  as  sab- 
sisting,  although  it  may  have  become  merged  by  mere 
operation  of  law  (t).  And  the  same  rule  obtains  in  £eitoiii 
of  the  creditors  of  the  person  in  whom  these  interesb 
centre  (t^).  So  if  mesne  estates  inteirene  between  the 
charge  and  the  estate  of  inheritance  of  the  person  entitled 
to  it,  the  charge  will  subsist  (v). 


Operation  of  a       H-  We  uow  procecd  to  consider  the  operation  of  a 
ra'i^'^SS.  general  derise,  on  real  estate  vested  in  the  testator  aa 

mortgagee  or  trustee.  The  rule  at  length  established, 
after  much  fluctuation  of  authority,  is,  that  such  property 
wiU  pass  under  a  general  devise  of  lands,  unless  a  con- 
trary intention  can  be  collected  from  the  testators  ex- 
pressions, or  from  the  purposes  or  limitations  to  whicb  be 
has  devoted  the  subject  of  disposition.  And  it  is  clear 
that  the  circumstance  of  there  being  other  property  to 
which  the  devise  is  applicable,  is  no  ground  of  exclusion. 
Thus,  in  an  early  case  {to%  it  is  laid  down,  that  if  a  man 
had  but  the  trust  of  a  mortgage  of  lands  in  D.  and  had 
other  lands  in  D.  by  a  devise  of  all  his  lands  in  P.  tbe 
trust  would  pass. 


Legal  estate 
held  to  pass. 


{q)  Thomas  v.  JSTemish,  2  Vera. 
848;  iS:  a  1  £q.  Ca.  Ab.  269,  pL 9. 

(r)  GtpiUim  v.  Holland,  July  29, 
1741,  cit.  2  Yes.  jnn.  203. 

(#)  Ibf^  r.  MoffnUy  18  Yes. 
884* 

(I)  See  Sir  W.  Qnmei  judg^ 
ment,  Id. 

(fi)  PaweU  V.   Mor^ffon,  cit.   2 


Yem.  208.  See  alBO  Lord  iVbrfit^ 
Um*s  judgment  In  JDomMofft  ^' 
Portmr,  1  Ed.  182. 

(v)  Wyndham  y.  Ead  tfEgf^ 
mora,  Amb.  76S, 

(v)  Sir  nmaa  LM^*  «^ 
2  Yent  861.  See  also  U^A^"^* 
Bm^  2  P.  W.  198. 
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In  the  case  of  Ej^  parte  Sergison  (<r),  a  testator,  who 
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was  a  mortgagee  in  fee,  devised  all  the  rest,  residue,  and  Case  of  bx 
remainder  of  his  estate,  both  real  and  personal,  and  of  ^^  ^  ^^ 
what  nature  or  kind  soever  and  wheresoever,  not  therein- 
before specifically  given,  devised,  and  bequeathed,  to  A., 
his  heirs,  executors,  administrators,  and  assigns,  for  ever, 
on  the  side  of  his  mother,  and  appointed  A.  executor.    A. 
was  an  in&nt.     On  petition  for  an  order  for  him  to  con- 
vey under  stat.  7  Anne,  c.  19,  the  Master  having  reported 
that  the  legal  estate  in  the  mortgaged  lands  did  not  pass 
by  the  devise,  Sir  R.  P.  Arden,  M.  K,  on  exceptions 
taken,  was  of  a  different  opinion ;  though,  as  the  in&nt 
was  executor,  and  therefore  entitled  to  the  money,  he 
could  not  compel  him  to  convey.  Lord  Loughbormigh,  C,  on 
appeal,  also  inclined  to  think,  that  the  estate  passed  by 
the  devise ;  and  it  was  stated  at  the  bar,  that  this  corre* 
sponded  with  the  opinion  of  Lord  Norihington  and  Lord  opmions  of 
2%urloWf  who  had  ovetruled  Lord  Hardmcke's  dictum  in  /om^LoMt^I 
Ca^xntie  v.  Scarf e  ( y).    In  the  principal  case,  however,  b^pTah^. 
the  heir^  under  the  circumstances,  was  ordered  to  convey ; 
the  Chancellor  observing,  that  the  infant  devisee,  when  he 
veas  of  age,  might  join,  which  would  give  a  title  quacunque  * 

vil 

In  Attometf-General  v.  Buller  {z)^  lands  of  which  the  Anomey-Gen. 
testator  waa  trustee,  were  held  not  to  pass  under  a  devise,  ^' 


(a?)  8  Ve«.  147. 

(y)  StbOaiborner.Scarfh,! Kik. 
606.  But  it  has  been  suggested, 
that  his  Lordship  may  hare  referred 
to  the  beneficial  interest ;  (see  Mr. 
8anderis  note;)  and,  perhaps,  in 
regard  even  to  the  legal  estate,  the 
position  is  not  erroneoua,  as  a  devise, 
in  the  terms  supposed,  would  confer 
only  a  life  estate ;  and  it  hiB  never 


been  held,  that  a  general  devise  eon- 
fenring  less  than  a  fee,  would  oper*- 
ate  to  pass  estates  vested  in  the  tes- 
tator as  mortgagee  or  trustee.  Such 
a  question,  of  course,  is  less  likely 
to  arise,  now  that  under  a  wiU  made 
or  republished  since  1837,  an  unre- 
stricted deviie  wiU  cany  the  fee. 
(z)  6  Yea.  940. 
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whereby  the  testator,  after  devising  for  the  payment  of  liia 
debts  and  other  monies,  his  lands  and  hereditaments  in 
veiy  general  terms,  nnto  his  sons  J.  B.  and  F.  B.,  and 
their  heirs,  for  ever,  added,  "  And  all  the  rest  and  residue 

ratkm  or  seoe.   of  my  goods,  chattels,  rights,  credits,  and  aU  my  real  and 

personal  estate  not  hereby  before  given^  devised,  and  b^ 
qneathed,  and  all  my  right,  property,  and  interest  therein, 
by  law  or  equity,  I  do  give,  devise,  and  bequeath,  unto 
my  sons  J.  B.  and  F.  B.  (a)" — whom  also  he  appointed 
executors. 

Lord  Loughborough  assented  to  the  statement  of  the 
bar,  that  the  rule  was  that  general  words  would  not  pafis 
trust  estates,  unless  there  appeared  to  be  an  intention  that 
they  should  pass;  in  allusion  to  which.  Lord  Etdon^  in  Lord 
Braybroke  v.  Inskip  (&),  observed  that  he  did  not  know,  in 
his  experience,  of  any  case  in  which  the  proposition  was 
laid  down  so  strong  one  way  or  the  other. 

The  language  of  Lord  Thurhw,  in  Pickering  v.  Fiwfey(f)» 
notwithstanding  what  is  said  in  Ej;  parte  Sergison  of  his 
Lordship's  opinion,  certainly  seemed  to  &vour  the  same 
doctrine. 

Ar  jNu^  JN#.       In  Ex  parte  Brettdl  (<Q,  too.  Lord  JEldon  was  of  opinion, 

that  an  estate  of  which  the  testator  was  mortgagee  in  f^ 
in  trust  for  another  person,  did  not  pass  under  a  devise 
of  all  the  rest  of  his  estate  and  effects  whatsoever  and 
wheresoever,  and  of  what  nature  or  kind  soever,  nnto  6. 
H.,  his  heirs,  executors,  administrators,  and  assigns,  for 
ever,  to  and  for  his  and  their  own  proper  use  and  be- 
hoof. 

Of  this  case,  however,  it  is  sufficient  to  observe,  that 


ML 


(a)  The  direction  to  pay  debts         (b)  8  Yes.  436,  stated  post,  ^^' 
&0.,  it  will  be  obeerred,  does  not         (c)  1  B.  C.  C.  197. 
extend  to  the  latter  deTise.  (J)  6  Yes.  677. 
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the  very  learned  Judge  by  whom  it  was  decided,  warrants  obap.  m. 
us  in  regarding  it  as  no  authority  on  the  general  question, 
his  Lordship  haying,  on  a  subsequent  occasion  (e),  re- 
marked, that "  it  came  on  on  petition,  and  perhaps  was  not 
so  attentively  considered  as  the  importance  of  the  point  re* 
quiredr 

The  preceding  cases  had  left  the  subject  in  some  degree  Rde  fiiuJiy  et. 

tebltthicd  in 

of  doubt ;  but  the  present  doctrine  was  finally  established  Lord  a^. 
hy  the  case  of  Lord  Brayhroke  v.  Inship  (/),  where  real 
estate  haying  been  deyised  to  trustees,  upon  trust,  to  pay 
debts,  and  settle  the  estates  to  certain  uses ;  the  question 
was,  whether  the  estate  passed  by  the  will  of  the  heir  of. 
the  suryiying  trustee,  who  gaye  and  deyised  a/?  his  real  es* 
totes  whatsoever  and  wheresoever^  unto  his  wife  G.  her  heirs 
and  assigns^  for  eter^  and  gaye  all  his  personal  estate  to 
her ;  and  appointed  his  said  wife  and  B.,  executrix  and 
executor.     The  heirs  at  law  were  two  infants,  and  a  mar- 
ried woman.    Lord  Eldon  held  that  the  legal  estate 
passed  by  the  will.    His  Lordship,  after  taking  a  reyiew  ivnst  atates 
of  the  cases,  stated  the  rule  to  be,  that  trust  estates  would  a  geneni  denie 
pass  under  a  general  devise,  unless  it  could  be  collected,Jrom  thhig  incondat. 
expressions  in  the  wUl,  or  purposes  or  objects  of  the  testator, 
that  he  did  not  mean  thai  they  should  pass.     In  this  case 
he  obseryed,  there  was  no  one  circumstance  to  cut  down 
the  effect  of  the  deyise. 

It  seems  that  Lord  Loughborough,  notwithstanding  the 
opinion  expressed  by  him  in  Attorney-General  y.  BuUer, 
concurred  in  the  rule  laid  down  in  the  last  case  ( g). 

It  should  be  noticed,  that  Lord  Eldon,  in  the  course  Lord  sray^ 
of  his  judgment,  in  the  case  of  Lord  Braybrcke  y.  Inskip, 
frequently  adyerts  to,  and  eyen  lays  some  stress  upon,  the 
circumstance  of  the  heirs  at  law  being  under  a  disability 

(e)  8  Vc8,  434.  (/)  Id.  417.  (^)  Id.  437 

VOL.  I.  T  T 
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to  convey,  and  the  consequent  inconvenience  of  permitting 
the  legal  estate  to  descend  to  them ;  his  Lordship  more 
than  once  observing,  that  the  qnantom  of  convenience  is 
to  be  estimated  on  each  will.  This  ingredient,  it  is  sub- 
mitted, would  render  the  role  most  difficult  of  general 
application.  If  the  "  weighing  of  inconveniences "  were 
to  be  made  on  every  particular  will,  (the  relative  sitnation 
of  the  heir  and  devisee  being  thrown  into  the  scale,)  it 
would  be  impossible  in  any  case  to  ascertain  the  effect  of 
such  a  general  devise  without  evidence  of  these  facts,  asd 
where  such  evidence  was  inaccessible,  (as  it  ineyitablj 
must  be  in  regard  to  wills  occurring  in  the  early  period 
of  a  title,)  the  operation  of  the  devise  must  always  be  iuh 
certain :  and,  moreover,  the  facts,  when  discovered,  might 
present  such  an  apparent  balance  of  inconveniences,  as  to 
render  it  difficult  to  say  on  which  side  they  preponderated. 
Besides,  if  the  inquiry  as  to  the  relative  situation  of  ibe 
devisee  and  heir  refer,  as  it  necessarily  must,  to  the  period 
of  the  making  of  the  will,  it  is  obvious  that  such  an  al- 
teration may  have  taken  place  in  that  situation,  between 
the  period  in  question  and  the  death  of  the  testator,  as 
would  render  the  application  of  such  a  test  not  only  sot 
beneficial,  but  actually  mischievous,  even  in  the  particular 
cases  for  the  sake  of  which  the  general  inconvenience  at- 
tendant on  a  fluctuating  and  uncertain  rule  is  to  be  incnrred 
But  such  a  principle  of  construction,  it  is  conceived,  is  ifi- 
consistent  with  authority,  no  less  than  with  general  con- 
venience ;  since  all  the  cases  which  state  the  rule  to  be 
that  trust  estates  will  pass  under  a  general  devise,  nnless 
the  purposes  be  inconsistent,  decisively  n^ative  the  in- 
troduction of  any  additional  circumstances  into  the  sob- 
ject  of  consideration.  To  engraft  such  a  qualification,  ^ 
to  change  the  rule.     It  is  at  variance,  also,  with  the  prin- 
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ciple  on  which  Lord  EMoUj  in  one  instance  (A),  disclaimed 
making  the  coverture  and  infancy  of  devisees  a  ground  for 
holding  that  they  took  beneficially,  and  not  as  trustees. 
In  fine,  his  Lordship's  observations  in  Brayhrnke  v.  Inskvp^ 
seem  to  be  merely  thrown  in  to  give  additional  weight  to 
a  judgment  which,  independently  of  any  such  reasoning, 
stands  upon  irrefragable  grounds ;  and  has  (we  shall  see) 
governed  the  subsequent  decisions  upon  this  subject. 

Thus,  in  the  case  of  Bainbridge  v.  Lord  AshburUm  (t),  Baimbridg€  t. 
where  the  surviving  trustee  under  a  will,  after  devising  burttm. 
certain  specific  real  estates  to  various  persons,  gave  and 
devised  all  his  real  estates,  not  thereinbefore  otherwise 
disposed  of,  unto  his  godson  Alexander  Baring,  (after- 
wards Lord  Ashburtonj)  his  heirs,  executors,  administra- 
tors, and  assigns,  according  to  the  tenure  and  nature 
thereof  respectively,  to  and  for  his  and  their  own  use  and 
benefit.  It  was  held,  that  the  trust  estate  passed  under 
the  devise :  Mr.  Baron  Alderson  remarked,  (in  reference  to 
Lord  EHoffCB  reasoning  in  the  case  of  Eje  parte  Brettellj) 
that  it  would  be  a  veiy  minute  distinction  to  draw  any 
line  between  the  words  "  benefit "  and  "  behoof." 

It  should  seem  that  the  introduction  into  the  devise  of  Whether  crea. 
words  of  severance,  or  other  expressions  shewing  that  the  in  common  a^ 
devisees  were  to  take  several  and  not  joint  estates,  will  ciu^n.   ^* 
not  prevent  such  devise  from  operating  on  estates  vested 
in  the   testator  as  mortgagee,  though  it  is  usual  and 
convenient  in  devising  such  property,  to  make  the  devisees 
joint  tenants,  in  order  that  the  entirety  may  devolve  to 
survivors. 

Thus,  in  Ejp  parte  Whiteacre^  in  the  matter  of  Vallis, 


(A)  King  v.  Dmisony  1  Ves.  &         (i)  2  You.  &  Col.  248. 
B.  275.    See  supra,  p.  510. 
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Remarluon 
Ex  parte 
Whiiacre. 


Resei'viitioii  of 
power  of  ap- 
pointment. 


What  will  ex. 


an  infant  (J ),  where  a  mortgagee  in  fee  devised  all  the 
residue  of  his  lands  and  hereditaments,  goods  and  chat- 
tels, mortgages,  moneys,  and  securities  for  money,  and  all 
other  his  real  and  personal  estate  unto  A.,  B.,  C,  and  D. 
to  be  equaUy  divided  between  and  amongst  them  as  tenmU 
in  common,  according  to  the  nature  of  their  respective  es- 
tates ;  it  was  held  that  the  legal  estate  passed  to  the 
devisees  as  tenants  in  common. 

It  will  be  observed,  however,  that  the  devise  in  this 
case,  contained  the  words  "  mortgages"  and  "  securities  for 
money"  which,  in  some  recent  cases,  presently  notieed, 
have  been  held  to  be  sufficient,  with  a  very  slight  aid  from 
the  context,  to  pass  the  legal  bs  well  as  the  beneficial  in* 
terest  in  mortgages.  Whether  the  occurrence  of  these 
words  had  any  weight  in  the  decision  just  stated,  does 
not  appear. 

It  is  clear,  that  the  tauct  of  the  testator  having  reserved 
to  the  devisee  a  power  of  appointment,  does  not  constitute 
a  ground  for  excluding  mortgage  estates.  Thus,  in  the 
case  of  Ea;  parte  Shaw  {k)y  where  the  devise  was  in  the 
following  words :  "  I  give,  devise,  and  bequeath  unto  my 
dear  wife  Ann,  to  hold  to  her  my  said  wife,  her 
heirs,  executors,  administrators,  and  assigns,  accord- 
ing to  the  nature  and  quality  thereof  respectively,  for 
all  my  estate  and  interest  therein,  to  and  for  her  own  ab- 
solute use  and  benefit,  and  to  be  disposed  of  by  her,  ^ 
deed,  wiU,  or  otherunse,  as  she  my  said  wife  may  think  fiU 
and  the  testator  appointed  }iis  wife  sole  executrix :  Sir 
L.  ShadweUf  V .  C,  held,  that  an  estate  vested  in  the  t^ 
tator  as  mortgagee,  passed  by  this  devise. 

The  converse  of  the  rule  established  by  the  precediBg 


U)  BoUs,  July  22, 1807, 1  Sand. 
Uses  and  Trusts,  285. 


{i)  8  Sim.  169. 
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cases,  is  equally  clear ;  namely,  that  if  the  property  com-    chap. 
prised  in  the  general  devise,  be  subjected  to  the  payment  ciudc  trust  es- 

A    t  I  1  •  •  tatcs  from  a 

of  debts,   legacies,   annuities,   or  any  other  species  of  general  de?ue. 
charge,  or  the  will  contain  any  limitations  or  provisions  S^S^m^. 
to  which  it  cannot  be  supposed  that  the  testator  intended  tiOTtff&c^'wm 
to  subject  property  not  beneficially  his  own,  as  uses  in  ^^^  *™* 
strict  settlement,  or  executory  limitations,  or  a  trust  for 
sale,  the  mortgage  or  trust  lands  will  not  pass  (/ ). 

And  it  is  wholly  immaterial  whether  the  testator  haa 
other  lands  to  which  the  devise  can  be  applied  or  not;  for 
in  these  cases  the  Courts  have  not  adopted  the  principle 
applicable  to  reversions,  that,  where  there  are  other 
lands,  to  which  the  inconsistent  limitations  can  be  re- 
ferred, they  apply  exclusively  to  those  lands,  reddendo  dnr 
gtda  singulis. 

In  E^  parte  Morgan  (m).  Lord  JEldon  held,  that  lands  of  DeriM  oonfiiMd 

to  mortgagea 

which  the  testator  had  merely  the  legal  estate,  as  heir  at  in  wUch  the 
law  of  the  preceding  mortgagee,  did  not  pass  under  a  de-  the  beneficial 
vise  to  trustees  of  "all  such  real  estates  as  are  now  "* 
vested  in  me  by  way  of  mortgage,  the  better  to  enable  * 
them  my  said  trustees,  and  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  to  recover^ 
get  iny  and  receive^  the  principal  moneys  and  interest^  which 
may  be  due  thereon." 


(/)  Wynne  v.  Littleton^  2  Ch. 
Rep.  61 ;  S.C.I  Vem.  3.  (But  as 
to  this  casGy  see  1  Gov.  Pow.  Mortg. 
414)  ;  Duke  of  Leeds  y.  Munday^  3 
Ves.  348 ;  Boe^.  Reade  y.  Beade^  8 
Dam.  &  £.  118 ;  Ex  parte  Morgan^ 
10  Ves.  101.  See  also  AUom^^Gene'^ 
rat  V.  Vigwr,  8  Ves.  273 ;  Thompson  v. 
Chranty  4  Madd.  438.  In  the  matter 
of  HortfMy  1  M*Clel.  &  Y.  292, 
Its  re  Marshall^  cor.  V.  C,  3id  March, 


1840,  3  Jur.  126,  oyemiling  Ex  parte 
Bowesy  26th  July,  1744,  cited  1  Atk. 
605,  Sand,  n.,  where  Lord  Hard" 
mcke  held,  that  a  general  deyise  of 
real  estate  in  S.  K.  and  M.,  and 
elsewhere,  in  England,  to  certain 
uses,  under  which  an  infant  was 
then  entitled  to  an  estate  tail,  passed 
the  legal  estate  in  lands  of  which 
the  deyisor  was  mortgagee  in  fee. 
(w)  10  Ves.  101. 
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CHAP.  XXI.        The  rule  under  consideration,  of  coarse,  does  not  deny 
the  power  of  a  testator  to  limit  estates  vested  m  him  as 
mortgagee  or  trustee  to  uses  in  strict  settlement,  or  in 
any  other  manner  equally  inconsistent  with  a  due  legard 
to  the  testator's  duty  as  mortgage  creditor  or  trustee;  it 
merely  refuses  to  see  an  intention  so  to  do  in  a  general 
devise.     Should  a  testator  unequivocally  devise  an  estate 
vested  in  him  as  mortgagee  or  trustee,  in  the  maimer  sug- 
gested, the  intention  must  prevail;  and  it  would  he  left  to 
the  persons  who  may  become  damnified  by  such  a  pro- 
ceeding, to  obtain  satis£EM^tion  out  of  the  estate  of  the  de- 
ceased testator. 
Words  « mort.       Whether  lands  held  by  a  testator  as  mortgagee  will 
*'  secarities  for   pass  by  the  words  "  mortgages  "  or  "  securities  for  money" 
tiber ^  pan    has  been  the  subject  of  much  controversy.     The  affinoa- 
theu^esta  .  ^.^^  ^^  supposcd  to  have  been  decided  in  the  early  case 

of  Crips  V.  Grysil(n) ;  but  on  a  recent  examination  of  tbe 
record  (o),  it  appeared  that  the  will  contained,  in  addition 
to  the  word  "  mortgages,"  other  expressions  more  une- 
quivocally applying  to  the  land.  The  first  of  the  moden) 
Case  of  Ren-  cascs  iu  which  this  question  was  agitated,  was  Ilerm:^ 
rouev.     per.  ^   (joop^r  (jp),  where  a  testator  devised  all  the  residne 

of  his  freehold  hereditaments,  of  what  nature  or  kisd 
soever,  unto  his  wife  H.,  her  heirs  and  assigns,  to  sell 
and  dispose  of  as  she  plea^d,  and  he  gave  all  the  residue 
of  his  bonds,  mortgages^  and  other  securities  for  money 
and  effects  unto  his  said  wife ;  Sir  J.  Leach^  V.  C,  held, 
that  a  mortgage  in  fee  passed.  He  observed,  *^  It  m&J 
be  that  the  mortgaged  fee  will  not  pass  to  the  wife»  ^1 
the  residuary  devise  of  the  freehold  estate,  because,  haviJ? 
no  mortgage  for  years,  the  subsequent  gift  of  mortgage 
to  the  wife,  marks  this  testator's  intention,  that  it  shoold 

(n)  Cro.  Car;  37.     (o)  See  9  Bom.  &  Crass.  282«    {p)  6  Madd.^ 


HOBTOAOEES  AND  TRUSTEES.  647 

not  poas  by  that  devise.      But  if  this  be  so,  I  am  of   qhap.  xxi. 
ofimofOy  that  the  mortgaged  fee  iciU  pass  to  the  wife  by  the  **  Sccuntica  for 
subsequent  gift  of  mortgages^  and  other  securities  for  monet/y  ^  indade  i^ 
though  coupled  with  personal  property.     In  substance, 
money  secured  by  a  mortgage  in  fee  is  personal  property, 
and  a  gift  of  a  mortgage  security  for  money,  is  a  gift  of 
all  the  testator's  interest  in  the  money  and  security ;  and 
vrill,  therefore,  pass  the  fee." 

It  seems  yery  inconclusiye  to  say,  that  the  gift  of 
**  mortgages  "  shews,  that  the  legal  estate  in  the  land  was 
not  to  paBS  under  the  residuary  devise,  inasmuch  as  such 
a  bequest  will  comprise  this  and  eveiy  other  species  of 
personal  property,  of  which  the  testator  might  be  pos- 
sessed at  the  Hme  of  his  death ;  and  therefore,  it  affords  no 
reason  to  infer  that  he  had  any  specific  mortgage  security 
in  view.  A  less  disputable  ground,  for  this  part  of  his 
Honor's  decision,  seems  to  be,  that  the  residuary  devise 
eontained  a  trust  for  sale,  which,  according  to  the  esta- 
blished doctrine,  was  sufiicient  to  exclude  lands  in  mort- 
gage, from  its  operation. 

The  case  next  in  chronological  order  is  Sylvester  v.  s^ivettery. 
Jarman  (9),  where  a  mortgagee  devised  to  J.  B.  and  his 
heirs,  all  the  rest  and  residue  of  his  freehold  estates, 
leasehold  and  copyhold  estates,  which  he  might  be  seised 
of  at  the  time  of  his  decease,  either  in  possession  or  re- 
version, together  with  all  his  goods  and  chattels,  moneys, 
bonds,  mortgages^  and  debts,  which  might  be  owing  to  him 
at  the  time  of  his  decease,  subject  to  the  payment  of  his 
debts,  legacies,  annuities,  and  funeral  expenses ;  and  ap- 
pointed J.  B.  executor  of  his  will.     It  was  held,  that  by  «  Mortgages," 
the  devise  in  question,  the  legal  estate  in  fee  in  the  mort-  ligd^tates!^ 
gaged  premises  did  not  pass  to  J.  B.,  but  descended  to 

{q)  10  Price,  7C. 
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cHAF.xxi,  the  heir  at  law  of  the  testator;  for  though  the  woids  iA 
the  devise  were  large  enough  to  comprise  the  property  m 
question,  the  charge  of  debts,  l^acies,  annuities,  and  fu- 
neral expenses,  by  introducing  a  qualification  incompatible 
with  such  property,  prevented  its  operation  thereon. 

No  attempt  in  this  case  appears  to  have  been  made  to 
argue  that  the  estate  passed  by  the  word  **  mOTtgagee." 

GattienT.  So,  iu  the  caso  of  GaUiers  v.  Moss  (r),  where  a  tes- 

tator  (after  a  devise  of  his  lands  and  estate  sabject 
to  charges,  and  upon  trusts  inapplicable  to  estates^  bdd 
as  mortgagee,  and  therefore,  not  capable  of  passing  sodk 

"  Secorities  for  estatos,)  bequeathed  all  his  ready  money,  and  sectaitiei 

money  "  suni- 

hrij  oonstrued.  foT  money,  personal  estate  and  effects,  to  certain  trustees, 

their  execvJbyrs,  administrators,  and  assigns,  upon  trust  tbt 
they  or  the  survivor  of  them,  or  the  heirs;  executors^  ad- 
ministrators or  assigns  of  such  surrivor,  did  and  sbooM 
dispose  of  his  stock  in  trade,  &c.,  and  collect  in  and  re- 
ceive all  such  sum  and  sums  of  money  as  should  be  doe 
and  owing  to  him  at  the  time  of  his  death,  and  invest  the 
same,  also  the  rents  and  profits  during  the  minorities  of 

certain  persons,  who  were  devisees  thereof,  in  manner 

■ 

therein  mentioned.  It  was  held,  that  the  words  ^^  secon- 
ties  for  money,"  as  *here  used,  did  not  operate  on  the  in- 
heritance in  lands  vested  in  the  testator  as  mortgagee, 
the  words  of  limitation  introduced  into  the  bequest  being 
applicable  to  personalty  only,  and  the  word  "  heirs  "  sub- 
sequently occurring,  being,  it  was  considered,  used  in  ^ 
ference  to  the  real  estate  to  which  some  of  the  trusts, 
(namely,  the  trust  respecting  the  appropriation  of  the 
rents  during  the  minorities)  extended. 
B»  pmi€  sw*      This  case  was  followed  by  Es  parte  Barber  {s\  where  a 

testator,  (a  mortgagee  in  fee,)  (after  certain  specific  he- 

(r)  0  Barn.  &  Cress.  267.  («)  5  Sim.  461. 


htr. 
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quests),  devised  aad  bequeathed  all  his  freehold  heredita-     cbap. 


mentSy  and  all  his  ready  money,  securities  for  moneys  and  "  Securities  for 
all  other  the  residue  of  his  personal  estate,  to  trustees,  to  pue  legai 


their  heirs,  executors,  administrators,  and  assigns,  upon 
trust  to  sell  the  freehold  estates  and  premises,  and  to  sell, 
collect,  get  in,  and  convert  into  money,  his  personal  es- 
tate, and  to  stand  possessed  of  the  moneys  arising  there- 
from, upon  the  trusts  therein  mentioned ;  Sir  X.  ShadweUy 
V.  C,  held,  that  the  legal  estate  in  the  mortgaged  lands 
passed  under  the  words  *'  securities  for  money."  He  thought 
that  a  plain  intention  was  manifested  by  the  language  of 
the  will,  that  complete  dominion,  for  the  purpose  of  con- 
verting the  whole  estate  into  money,  should  be  given  to  the 
trustees.  His  Honor  intimated,  that  the  combination  of 
the  two  gifts  of  the  real  and  personal  estate,  and  the  in- 
troduction of  the  word  ^^  heirs "  distinguished  this  case 
from  GaUiers  v.  Moss. 

The  last  of  this  series  of  cases  is  Maiher  v.  Thomas  (<),  Mather  y. 
where  a  mortgagee  in  fee  devised  and  bequeathed  all  his  '^***^* 
messuages  or  dwelling-houses,  buildings,  chattels  real, 
securities  for  money ,  debts  to  him  ovnng,  and  personal  es- 
tate of  any  nature  or  kind  soever,  to  A.  and  B.  their 
heirs,  executors,  administrators,  and  assigns,  in  trust  that 
they  the  said  A.  and  B.,  or  the  survivor  of  them,  and  the 
executors  and  administrators  of  such  survivor,  did  and 
should  invest  so  much  thereof  as  consisted  of  money,  in 
their  or  his  names  or  name,  in  government  or  real  securi- 
ties, and  to  apply  the  dividends,  &c.,  in  manner  therein 
mentioned :  Sir  L.  Shadwdly  V .  C,  intimated  his  opinion  Legd  eettte 
to  be,  that  the  legal  estate  in  the  mortgaged  premises  nnder^S^ 
passed  by  the^words,  "  securities  for  money,"  observing,  ^^2^!??**  '*' 
that  this  casei^as  the  converse  of  GaUiers  v.  Moss^  for  there 

(0  6  Sim.  116. 
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CHAP.  zxt.  the  deyise  was  to  fhe  trustees  and  their  heiis :  and  the 
trusts  were  to  be  performed  by  them  aad  their  executors; 
here  the  word  "heirs"  was  applicable  to  the  words 
"  messuages  "  or  dweUing-houses ;  but  in  GaUiers  v.  Mm, 
there  were  no  such  words.  In  the  foMse  of  that  case,  his 
Honor  considered,  that  he  could  not  with  propriety  decide 
the  present  case  without  obtaining  the  opinion  of  another 
Court  of  Law.  Accordingly  a  case  was  sent  to  the  Com- 
mon Pleas,  the  Judges  of  which  certified  their  opinion 
that  the  legal  estate  in  the  mortgaged  premises  passed 
by  the  devise  («). 
Remarks  on  It  appears  then  that  since  the  opposing  decisions  of 

'  Sylvester  v.  Jarman^  and  GaUiers  ▼.  Moss^  it  has  been 
twice  decided,  that  the  l^al  estate  in  fee  of  lands  hdd 
in  mortgage,  will  pass  by  the  words   '' securities  for 
money,"  if  the  word   "  heirs "  occurs  in  the  words  of 
limitation.     But  though  the  Vice-Chancellor  in  E^y^ri^ 
Barber  and  Mather  y.  Thomas,  was  glad  to  avail  himself 
of  this  circumstance,  in  order  to  avoid  collision  with  the 
case  of  GaUiers  y.  Moss,  it  is  not  probable  that  the  libe- 
ral and  conyenient  rule  of  construction  under  discossiofl 
will  eyentually  be  allowed  to  rest  upon  and  be  narrowed 
by  such  a  technical  distinction.     The  sensible  and  conve- 
venient  doctrine  would  be,  that  the  words  *^  mortjE|age^ 
'*  securities  for  money,"  and  similar  expressions,  will  com- 
prise the  entire  benefit  of  a  mortgage  security,  (inclndiog 
the  inheritance  in  the  lands,)  unless  a  contrary  intention 
appears  by  the  context. 
Moi^gage  Hitherto  the  point  of  construction  under  consideraticM^ 

indaded  in  a     has  been  yicwcd  in  reference  to  mortgages  in  fee.  Witb 
««»«"  «^^'   respect  to  mortgages  for  terms  of  years,  it  is  conceived 

they  fall  under  the  principle  established  by  Rose  r.  B(^' 

(tf)  10  Bing.  44 ;  ^.  C.  3  Moore  &  Scott,  684. 
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iett  {v)y  that  leaseholds  for  years  will  not,  under  the  old    ohap.xm, 

law,  pass  by  a  general  devise  of  lands,  unless  the  testator 

have  no  freeholds  on  which  it  might  operate.     If  there 

be  no  such  lands,  or  the  will  be  subject  to  the  new  law, 

and  if  the  devise  contain  nothing  inconsistent,  and  there 

be  no  specific  bequest  which  will  carry  the  legal  interest 

in  the  mortgage  term,  it  is  clear,  that  such  interest  will 

pass  under  a  general  devise.     The  question,  however, 

could  hardly  arise  on  the  mere  legal  interest,  since  it 

^would  vest  primarily  in  the  executor,  or  the  administrator 

cum  testamento  annexoy  as  part  of  the  testator's  personal 

estate,  and  it  is  unlikely,  that  the  legatee  would  claim 

bis  assent  to  the  bequest,  unless  there  was  ground  to 

contend,  that  the  bequest  included  the  beneficial  interest. 

Estates  of  copyhold  tenure,  held  by  the  testator  in  the  Rule  as  to 
character  of  mortgagee  or  trustee,  are  not  distinguishable  "^'"^"^ 
from  freeholds,  in  regard  to  the  effect  of  a  general  devise, 
whether  the  will  is  subject  to  the  old  or  new  law ;  sup- 
posing, of  course,  that  its  antiquity  is  not  such  as  to  ex- 
empt  it  from  the  operation  of  the  act  of  55  Geo.  3,  c. 
192,  which  first  dispensed  with  the  necessity  of  a  surren- 
der to  the  use  of  the  will,  in  regard  to  testators  dying 
after  the  passing  of  the  act. 

It  has  been  sometimes  a  question,  how  far  the  principle  Ai  to  deriM 
which  governs  the  construction  of  devises  of  lands  vested  ^Mted  to^~ 
in  a  testator  as  mortgagee  or  trustee,  applies  to  property  **    J*e"^»*«* 
which,  belonging  to  him  beneficially,  he  has  contracted 
to  sell ;  for  though,  in  such  cases,  the  testator  is,  in  the 
event  of  the  contract  being  carried  into  efiect,  a  trustee 
for  the  purchaser,  yet,  as  this  may  not  happen,  and  conse- 
quently the  property  may  remain  unconverted,  the  trust  is 
of  a  qualified  and  contingent  nature.     It  has  been  de-^ 

(v)  Secante^Gie. 
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CHAP.  ZXI* 


cided  (w)y  however,  that  if  a  testator  after  haybg  con- 
tracted for  the  sale  of  an  estate  devises  it  as.  All  that  his 
estate  called  A.,  which  he  had  contracted  to  sell,  the  ef« 
feet  is  to  vest  in  the  devisee  the  legal  estate  only,  for  the 
purpose  of  enabling  him  to  carry  the  contract  into  effect 
for  the  benefit  of  the  executor,  and  does  not  entitle  the  de- 
visee to  the  purchase-^monet/.  It  is  conceived,  however, 
(though  the  point  did  not  arise  in  the  case  referred  to,) 
that  if  from  any  circumstances,  the  contract  had  proved 
not  to  be  binding  on  or  had  been  rescinded  by  the  testator, 
the  devisee  would  have  been  entitled  to  the  land,  and  this 
Diflference  be-  (as  already  hinted)  constitutes  a  difference  between  the 
and  a  mere''  ^  casc,  and  that  of  a  dry  mortgage  and  trust  ostatc,  which  len- 
ders the  construction  that  has  been  applied  to  the  latter,  to 
a  certain  extent  inapplicable  to  the  former.  Thus,  in  the 
case  of  Wall  v.  Bright  (.r),  where  a  testator,  after  haying 
contracted  for  the  sale  of  an  estate,  devised  all  his  lands 
to  trustees,  upon  trust  to  sell,  with  the  usual  powers  to 
give  discharges  to  purchasers  (y).  Sir  T.  Plumer^  M.  % 
held,  that  the  contracted  for  property  passed  by  the  de- 
vise ;  "  Though,"  said  his  Honor,  "  there  is  a  great  analogy 
in  the  reasoning  with  respect  to  the  will  of  a  naked  trus- 
tee and  that  of  a  constructive  trustee,  on  the  gronnd  of 
the  impropriety  of  their  attempting  to  dispose  of  the  es- 
tate ;  yet  for  many  purposes,  they  stand  in  different  sitna- 
tions.  A  mere  trustee  is  a  person,  who  not  only  has  no 
beneficial  ownership  in  the  property,  but  never  had  anj, 
and  could,  therefore,  never  have  contemplated  a  disposi- 
tion of  it  as  his  own.    In  that  respect,  he  does  not  resem- 

(w)  Kndfys  r,  Shepherdy  cited  1  money  would  be  payable  not  to  tlic 

Jac.  &  Walk.  499.    Ante,  148.  trustees  by  yirtue  of  the  defi^e^ 

{x)  1  Jac.  &  Walk.  494.  but  to  the  executors  as  part  of  the 

(j)  But  in  such  case,  the  purchase-  personal  estate  of  the  testator. 
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ble  one  who  has  agreed  to  sell  an  estate,  that,  np  to  the  chap,  xxi, 
time  of  the  contract,  was  his.  There  is  this  difference  at 
the  outset,  that  the  one  never  had  more  than  the  legal 
estate,  while  the  other  was,  at  one  time,  hoth  the  legal 
and  heneficial  owner,  and  may  again  hecome  the  benefi- 
cial owner,  if  anything  should  happen  to  prevent  the 
execution  of  the  contract ;  and,  in  the  interim  between 
the  contract  and  conveyance,  it  is  possible  that  much 
inay  happen  to  prevent  it.  Before  it  is  known  whe* 
ther  the  agreement  will  be  performed,  he  is  not  even 
In  the  situation  of  a  constructive  trustee ;  he  is  only  a 
trustee  sub  modo,  and,  provided  nothing  happens  to  pre-* 
Tent  it.  It  may  turn  out  that  the  title  is  not  good,  or 
the  purchaser  may  be  unable  to  pay;  he  may  become 
bankrupt,  then  the  contract  is  not  performed,  and  the 
Tender  again  becomes  the  absolute  ovmer ;  here  he  dif- 
fers from  a  naked  trustee,  who  can  never  be  beneficially 
entitled.  We  must  not,  therefore,  pursue  the  analogy 
between  them  too  far." 

In  this  case,  the  construction  adopted  by  the  Court  was  Remarks  vpoa 
Teiy  convenient,  as  it  enabled  the  devisees,  in  perform- 
ance of  the  testator's  contract,  to  convey  the  estate  to  the 
purcha£ier,  which  otherwise  would  have  descended  to  an 
infant,  who,  in  the  then  state  of  the  law,  could  not,  even 
with  the  aid  of  the  Court  of  Chancery,  have  made  an  ef- 
fectual conveyance  to  the  purchaser.  Still,  however,  it  is 
to  be  remembered,  that  a  trust  for  sale  was  no  less  inap- 
propriate to  property  which  had  been  actually  sold,  than  a 
devise  in  strict  settlement,  or  any  other  such  limitations 
would  have  been,  though,  as  it  confers  on  the  trustees 
aa  estate  in  fee,  it  happened  to  be  more  convenient ;  and 
much  of  the  reasoning  of  the  M.  R.  would  have  applied, 
if  the  devise  had  been  such  as  to  have  rendered  it  impos- 
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CHAP.  XXI.  Bible  for  the  devisees,  without  the  aid  of  the  Court  (2), 
to  make  an  effectual  conveyance  to  the  purchaser. 
He  does,  however,  more  than  once  advert  to  the  conve- 
nience attending  the  construction  on  the  particular  case; 
and  the  prudent  practitioner,  knowing  the  influence  which 
such  considerations,  whether  acknowledged  or  not,  do 
often  exert  in  questions  of  this  nature,  will  hesitate  too 
readily  to  assume  the  application  of  the  same  doctrine  to 
cases  in  which  a  different  result  woidd  follow.  Nor, 
indeed,  does  it  seem  to  be  altogether  inconsistent  with 
sound  principles  of  construction,  eq)ecially  that  rule  which 
has  been  the  subject  of  discussion  in  the  present  chapter^ 
that  the  fact  of  the  devise  being  such  as  to  enable  the 
devisee  to  carry  the  testator's  contract  into  effect  or  not, 
should  have  some  weight  in  determining,  whether  it  was 
intended  to  apply  to  the  property. 
Eflfect  on  dc-         Where  a  mortgage  in  fee  is  foreclosed  subsequently  to 

▼ige  by  mort-  o^^  i  ^ 

gagee,  of  suiwe-  the  making  of  a  will,  it  is  clear  that  the  equity  of  re- 

qnent  fordo-  ^  *      " 

rare.  demption  so  acquired  will  not  pass  by  a  will  made  before 

and  not  republished  on  or  since  the  1st  of  January,  1838 ; 
and  it  has  been  determined,  that  the  period  of  foreclosuR 
is  the  date  of  the  final  order  of  the  Court,  following  de- 
fault of  payment  on  the  day  appointed,  and  not  the  date 
of  the  decree  (a).  But  though  the  equity  of  redemption 
subseguentlt/  acquired  by  foreclosure,  will  not  pass  by  the 
will,  it  is  clear  that  the  devise  of  the  legd  estate  takes  effect, 
notwithstanding  the  mere  acquisition  of  the  equity  of  re- 
demption, by  this  or  any  other  means.  Where,  howeyer, 
such  equity  is  purchased  by  the  mortgagee,  and  he  and  the 
mortgagor  in  the  usual  manner,  join  in  conveying  the  pro* 
perty  to  a  release  to  uses,  to  prevent  dower,  for  the  bene- 


(«)  1  wai.  4,  c.  00. 

(a)  nompion  y.  Qrant^  4  Madd.  438. 
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fit  of  the  fonner,  the  devise,  being  in  a  will  which  is  sub-     c«ap.  m. 
jeet  to  the  old  law,  will  be  revoked  (b). 

In  one  instance  (c)  Sir  W.  Grant  held,  that  an  estate 
devised  after  foreclosure,  passed  by  a  description  applica- 
ble to  it  only  as  a  mortgage ;  his  Honor  thinking  that  the 
intention,  though  inaccurately  expressed,  appeared  upon 
the  whole  will  to  give  the  interest  in  the  land.  And  Sir 
L.  ShadtaeUf  V.  C,  recently  came  to  the  same  conclusion, 
upon  the  same  devise  (rf ).  This  was  simply  a  question 
of  intention,  as  the  testator  might  of  course,  if  he  chose, 
continue  to  describe  it  as  mortgaged  property ;  and  it 
woidd  pass,  unless  an  intention  appeared,  that  the  devisee 
should  be  entitled,  only  in  case  it  retained  its  mortgage 
character. 

It  is  obvious  that  the  question,  whether  lands  are  inquiry  whe- 
comprised  in  a  general  devise,  must  frequently  depend  on  rede^ti^  b^ 
the  fact,  whether  the  testator  had  or  had  not  at  the  time  riiT^eD!*^ 
acquired  the  equity  of  redemption  by  length  of  possession 
and  non-recognition  of  any  adverse  title  (e).     A  question  ai  to  moitga. 
of  this  kind  occurred  on  the  will  of  Sir  George  Doton^  *^  "*     * 
tng  {/) ;  and  it  was  held,  that  lands  comprised  in  a  cer- 
tain old  mortgage  in  fee,  purchased  by  the  testator,  passed 
under  a  general  devise;  it  being  considered,  that  from 
the  length  of  possession,  under  the  circumstances,  a  re- 
lease of  the  equity  of  redemption  was  to  be  presumed. 

With   respect  to  mortgages  for  years  the   question  -.mortgages 
would  be  somewhat  different ;  the  point,  if  material  at  all,     '  ^**"* 
being,  whether  the  equity  of  redemption  was  acquired,  not 


(h)  Ante,  140.  4,  e.  27,  8.  28,  and  1  Vict.  c.  28  ; 

(<;)  SObenehUd  v.  SehicU,  3  Yes.  2  Hayes's  Introd.,  6th  ed.,  275  & 

&  Bea.  45.  282. 

(d)  Le  Chrot  r.  Cockerell^  6  Sim.         ( /)  Attorney-General  v.  Bawyer, 
884.  dVes.  714;  SC.  6  Id.  300;  Attar- 

(e)  Now  see  stat.  3  &  4  Will.  my-Qeneral  ▼.  Vigor,  8  Yes.  256. 
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CHAP.  XXI.  at  the  date  of  the  will,  but  at  the  testator's  decease ; 
since  they  woidd  pass  under  a  bequest  of  property  of  that 
denomination,  to  which  they  belonged  at  the  latter  period. 
Thus,  suppose  a  will  to  contain  a  bequest  of  mortgages  to 
A.,  and  of  leaseholds  generally  to  B.,  a  mortgage  for  yean, 
which  was  redeemable  at  the  date  of  the  will,  and  which 
would  at  that  period  have  passed  under  the  former  bequest, 
having  become,  by  continued  possession  in  the  lifetime  of 
the  testatoTy  or  by  express  contract,  irredeemable,  would, 
by  this  change  in  the  nature  of  the  property,  pass  under 
the  bequest  of  the  leaseholds.  Such,  it  may  be  collected, 
was  the  opinion  of  Lord  JEXdan^  in  Attomey^Cfenerai  t. 
Viffor  (g) ;  and  it  seems  necessarily,  to  result  from  the  aC' 
knowledged  principle,  that  a  general  bequest  of  chattels 
of  a  particular  species,  carries  all  the  chattels  of  that 
kind,  which  the  testator  is  possessed  of  at  the  tune  of 
his  decease.  And  the  same  principle,  of  course,  would 
apply  even  to  mortgages  in  fee,  if  the  will  containing  the 
devise  in  question  were  made  or  republished  on  or  since 
the  1st  of  Januaiy,  1838. 

(ff)  8  Ves.  276. 
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CHAPTER  XXIL 


WHAT  GENERAL  WORDS  CARRY  REAL  ESTATE. 


L  IVardt  «  Estate**  and  **  Pn)- 
pertyy*  and  other  wcA  Term» — 
v^ererettrained  hjf  Aasoeiation 
wilh  mare  UmUed  Expreaians 
to  Articles  ejuadem  generis. 

II.  Where  not  reatraimed  iy  euek 


III,  Whether  reetramed  by  CoUo- 


cation  with  Executorship, 
IV.  Whether  restrained  hy  the  Noc- 
ture of  Limitations. 
y.  Chneral  unteehnical  Words  held 

to  pass  Lands. 
VI.  Words  deecr^oHee  of  Personal^ 
onfyf  held,  hjf  Force  of  Con-' 
textf  to  include  Real  Estate* 


I.  It  is  obTions  that  the  question,  whether  real  estate  Wordi « et- 
passes  under  a  deyise,  cannot  occur,  unless  the  testator  has  pertf /'  ftcT 
either  used  terms  not  properly  and  technically  descriptive  ^^nti^' 
of  such  property,  or  else,  though  using  terms  properly  ap- 
plicable thereto,  has  created  doubt  by  their  position,  or 
their  improper  use  in  other  parts  of  the  will.     General 
expressions,  when  collocated  with  words  descriptive  of 
personal  estate,  are  sometimes  restrained  by  that  as-  Rettninedby 
sociation  to  subjects  of  the  same  species,  agreeably  to  the  penoiiaitj  in 
maxim  nascitur  a  sodis ;  and  accordingly  we  find  many 
instances,  especially  among  the  early  authorities,  in  whidi 
the  word  estate,  and  other  such  terms  clearly  capable, 
fdrilms  iuis,  of  comprehending  real  estate  (a),  have  been 
restrained  by  the  context  to  personalty. 


(a)  Bofnes  y.  Patch,  8  Yes.  604. 


VOL.  I. 


UU 
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Thus,  in  Wilkinson  v.  Merrt/land  (i),  one  haTing  laada 

uu'h!^^'   ^^  '^•'  ^'  ^^  ^'*  *^^  latter  being  a  forfeited  mortgage  in 
tates,  mort^      fee,  devised  the  lands  in  A,  and  B.  to  several  persons  and 

their  heirs,  and  legacies  to  other  persons ;  and  then  de- 
vised all  the  rest  of  his  goods,  chattels,  leases,  estates, 
mortgages^  debts,  readj-monej,  plate,  and  other  goods 
whereof  he  was  possessed,  unto  his  wife,  after  his  debts 
and  legacies  were  paid ;  and  made  her  executrix.  It  was 
urged,  that  the  fee  simple  in  the  lands  in  C.  passed  by 
the  words  '^  estates  '*  and  ''  mortgages."  But  the  Couit 
{Croksy  Jones y  and  Berkeley)  were  of  opinion,  that  these 
words,  being  coupled  with  personal  things,  must  hare 
meant  estates  and  mortgages  for  years ;  and  rather  bj 
reason  of  the  words,  "  whereof  I  am  possessedy^  {c)  which 
were  applicable  more  properly  to  personal  than  to  leal 
estate. 
"-Bt/a/«,good«,  So,  in  Cliffe  v.  Gibbons  {d ),  Lord  Chancellor  Cowfer 
^  expressed  an  opinion,  that  a  devise  of  all  the  testator's 

**estatey  goods,  and  chattels,"  did  not  pass  land,  where 
there  had  been  no  mention  of  land  before ;  but  that  it 
did,  where  land  had  been  devised  in  a  preceding  part  <^ 
the  will.  The  former  proposition  is  clearly  inconsistent 
with  several  decisions,  particularly  Tanner  v.  Morse  (e), 
Doe  d.  WaU  v.  Ltmghmds  (/),  stated  in  the  sequel 
"  Estate  and  In  Marhanl  v.  Ttoisden  { g\  a  testator,  after  bequeath- 
•nd  perionaL"  lug  seYcral  pecuniary  legacies,  devised  thus :  "  All  the 

rest  and  residue  of  my  estate  and  chattel^  real  and  per* 
sonal,  I  give  and  devise  to  my  ynSe,  whom  I  make  to  be 

(h)  Cro.  Car,  447,  440 ;  5.  C.  Sir         (if)  2  Ld.  Raym.  ISSft. 

IV.  Janesy  380.  (e)  Cae.  Temp.  TaXb.  2H  M 

(e)  But,  as  to  these  words,  see  699. 

Bbffon  V.  Jaeksany  Cowp.  299 ;  Pif-  (/)  14  East,  370,  poat,  670. 

man  v.  SteoenSy  15  East,  605 ;  Noel  (^)  Gilb.  £q.  Ca.  30. 
V.  Hcjyy  5  Madd.  38,  all  stated  post. 
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my  executrix."    The  Lord  Keeper  held,  that  the  landiEl    chaf.  mm. 

did  not  pass ;  for,  in  the  first  part  of  the  will,  the  testator 

having  given  only  legacies,  and  not  lands,  by  the  residue 

of  his  **  estate  "  must  be  intended  estate  of  the  same  na* 

tore  as  that  before  devised.     The  devise  was,  as  if  he  had 

said,  **  all  the  rest  of  my  estate,  whether  chattels  real  or 

personal." 

No  case  has  gone  so  far  as  this  in  restraining  the  word  Bemark  on 
estate.  Nothing  was  more  obvious  than  to  consider  the  jspudem. 
word  "  real "  as  applying  to  "  estate,"  and  •*  personal "  to 
'^  chattels,"  corresponding  as  they  respectively  do  in  local 
order ;  and  such,  it  is  confidently  apprehended,  would  be 
the  construction  of  the  devise  at  this  day.  Indeed,  in 
subsequent  cases,  the  real  estate,  we  shall  see,  has  been 
lield  to  pass  by  words  of  far  inferior  force  (h). 

The  next  authority  for  the  restricted  construction,  is  "  Stock  in 
Doe  d.  Bunny  v.  Haut  (i),  where  the  words  of  the  will  mrj'oUier 
were  as  follow : — "  I  devise  my  just  debts  of  every  sort,  p^\  ^iSTt" 
with  my  funeral  expenses,  to  be  paid  and  properly  dis*  ^^S^."^ 
charged  by  my  executrix  hereinafter  named ;  and  subject 
thereto  I  give  and  bequeath  unto  my  sister  A.  R^  all  my 
stock  in  trade,  household  goods,  wearing  apparel,  ready 
money,  securities  for  money,  and  every  other  ihingf  my 
property^  of  what  nature  or  kind  soever^  to  and  for  her  own 
proper  use  and  disposal;"  and  the  testator  appomted  A, 
R.  executrix.     The  Court  of  Common  Pleas  held,  that 
an  intention  to  pass  land  could  not  be  (dearly  ooUected 
from  these  words. 

It  deserves  notice^  that  in  the  three  last  cases,  in  whieh  Ai  to  faot  of 

will  oontsinini^ 

the  words    *^  estate,"  and  ^  property,"   were   ecmfined  no  other  men- 


(A)  ffoffan   V.   JadtsM^    Cowp.      C.  437 ;  Pitman   v.   SSfepAens,   U 
299  ;  EbpmoeU  v.  Aeiland^  1  Com.      East,  605,  all  stated  post. 
164  ;  Huxtqf  T.  Broaman,  1  B.  G.         (t )  7  Taunt.  79. 

uu2 
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to  personal  estate,  in  consequence  of  the  society  in  whicb 
tion  of  real  es-  they  werc  found,  there  was  no  preceding  deyise  or  men- 
tion of  real  estate ;  a  circumstance  which,  though  not 
conclusive,  was  in  each  instance  adverted  to,  and  has 
generally  been  considered  as  having  weight  in  the  exclu- 
sion of  real  estate,  by  demonstrating  that  the  testator  h&d 
not  property  of  that  species  in  his  contemplation  when  he 
made  his  will. 

In  the  case  of  WooUam  v.  Kenworthy  (y ),  however,  the 

word  ^^  estate "  in  a  residuary  clause  was  restricted  to 

personal  property,  by  the  controlling  effect  of  the  context, 

although  the  will  contained  a  specific  devise  of  lands. 

Words "  estate       The  tostator,  after  devising  a  fee-&rm  rent  to  trustees, 

itricted  to  pe7.'  upon  formal  trusts  for  sale,  and  directing  his  household 

ooatttt,    ^^    furniture,  &c.,  to  be  sold,  declared,  as  to  the  money  to 

arise  from  the  sale  of  the  rent  thereinbefore  devised  in 
trust  to  be  sold,  as  also  the  monies  to  arise  from  the 
sale  of  his  household  furniture,  &c.,  ^'  and  from  aU  other 
his  estate  and  effects^  of  what  nature  or  kind  soever^  and 
wheresoever^^  that  the  same  should  be  chargeable  with 
his  legacies ;  and  the  residue  divided  into  shares,  which 
the  testator  bequeathed  to  various  persons.  There  was 
the  usual  authority  to  the  trustees  to  give  receipts  to 
the  purchasers  of  the  fee  farm  rent.  Lord  Eldon^  after 
premising  that  the  question  whether  the  words  ^^  all  my 
estate  and  effects "  will  include  real  estate  or  not,  de- 
pends, first,  on  the  immediate  context  of  the  will,  se- 
condly, on  the  general  form  and  scheme  of  the  will  as 
demonstrating  the  intention,  held,  that  the  testator,  who 
had  anxiously  devised  certain  real  estate  to  trustees  upon 
particular  trusts  for  sale,  could  not  be  understood  to  mean 
that  another  estate  should  be  clothed  with  the  same 

(i)  9  Ves.  137. 
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trusts  in  the  hands  of  the  heir,  by  the  mere  insertion  of    chap,  xxn. 
the  word  "  estate." 

In  the  case  of  BM  v.  Penoyre{k)y  real  estate  was  held  to 
be  included  in  a  devise  of  the  rest  and  residue^  on  the  ground 
of  the  restraining  effect  of  the  immediate  context,  although 
there  was  a  previous  devise  of  land  in  the  same  will. 

The  testator,  after  various  devises  and  bequests,  con-  <«  Rmc  and  re- 
eluded  his  will  in  the  following  words : — **  I  order  the  not  to  mdude 
lease  of  my  house,  with  all  the  furniture,  (except  the  eight       ^ 
T^orked  chairs),  to  be  sold,  and  aU  the  rest  and  residue 
to  be  divided  among  the  four  daughters  of  A.,  share  and 
share  alike;  and  I  appoint  C.  and  D.  executors."     It 
-was  contended,  that  the  reversion  in  fee  (/)  of  a  moiety  of 
certain  houses  devised  by  the  will  for  the  life  of  the  de- 
visee, passed  by  the  words  "  rest  and  residue."     But  Lord 
EUenborough  thought  that  these  words,  in  the  place  in 
-which  they  stood,  and  so  accompanied,  must  mean  pro- 
perty of  a  similar  nature  to  the  lease  of  the  house  and 
furniture  before  mentioned,  that  is,  his  personal  estate. 
He  considered  the  division  ordered^  was  to  be  made  by  the 
executors  immediately  afterwards  named. 

In  the  two  next  cases  the  general  words  were  followed 
by  an  enumeration  of  particulars,  which  were  held   to 
be  explanatory  and  restrictive  of  the  prior  expressions.  JJ^^'  *^" 
Thus,  in  Timewell  v.  Perkins^  where  (m)  a  testator  devised  ennmmtjon  of 

^  particiilan  ex- 

in  these  words,  "  All  those  my  freehold  lands,  with  the  piamtory  and 

,  .  •  T  1     n       1         restrictive  of  it. 

messuages,  &c.,  now  m  the  occupation  of  L.,  and  all  other 
the  rest  and  residue  and  remainder  of  my  estatey  consisting 
in  ready  money,  plate,  jewels,  leases,  judgments,  mort- 
gages, or  in  any  other  thing  whatsoever  or  wheresoever,  I 


(i)  11  Eaat,  160.  (m)  2  Atk.  102.    See  alao  Doer. 

(/  )  As  to  the  operation  of  these      J^<ntty  7  Taunt.  79,  ante,  659. 
words  to  carry  a  fee,  see  post. 
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give  unto  A.  H.  and  her  assigns  for  ever."  In  the  pream- 
ble of  the  will  occnrred  the  clause,  **  as  touching  the  per- 
sonal estate  with  which  it  hath  pleased  God  to  bless  me, 
I  dispose  thereof  as  follows."  The  question  was»  whether 
land  not  described  in  the  will  passed  under  the  lesidaaiy 
clause.  Mr.  Justice  Fartescue  held  that  it  did  not,  relying 
on  the  analc^  of  the  case  to  Wilkinsom  y.  MerryUmd. 
In  the  case  just  stated,  there  was  a  preceding  specific 

^ri^^'      devise  of  land;  but  the  intention  to  confine  the  word 

**  estate  "  to  peisonaltj,  was  inferred  fixun  the  subseqaent 
explanatory  words  of  description ;  which,  howeyer,  were 
themselves  foUowed  by  expressions  scarcely  less  strong 
than  many  which  have  been  held  suiBcient  to  include  real 
estate  (n).  Perhaps  the  introductory  clause,  referring  to 
personal  estate  only,  may  be  considered  a  circumstance  of 
distinction ;  but  that  is  rendered  almost  nugatoiy  by  the 
subsequent  specific  devise,  which  carried  the  dispositiong 
of  the  vrill  beyond  personal  estate.  The  case  of  Tmewdl 
v.  PerkinSy  is  unquestionably  a  strong  case,  and  has  gene- 
rally been  much  relied  upon  as  an  authority  for  the  r^ 
stricted  construction  on  subsequent  occasions. 

'« Piropeitj"         So,  in  Roe  d.  Helling  v.  Yeud  (o),  where  a  testator,  after 


mMMMOM.    llT 

nbMqnentez-  giving  ccrtaiu  Icgaoies,  and  appointing  certain  personfl 
£^^  ^^'   executors,  added,  ''  and  to  whom  I  give  all  tke  remainder 

of  my  property  whatever  and  wheresoever ^  to  be  equally  di- 
vided amongst  them,  share  and  share  alike,  after  their 
paying  and  discharging  the  before-mentioned  annuities, 
l^acies,  debts,  and  demands,  or  any  I  may  hereafter 
make  by  codicil  to  this  my  will,  all  my  goods,  stock,  bill4 
bonds^  book  debts,  and  securities,  in  the  Witham  Drain- 


(»)  See  Ecpewea  y.  AcMand,  1         (o)  2  Bos.  &  PnlL  New  B«^ 
Com.  164^  stated  post^  680,  with      214. 
which  compare  the  case  above  stated. 
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age,  in  Lincolnahire,  and  funded  property."  The  question 
was  whether  real  estate  passed.  The  Court  held  that  it 
did  not ;  considering  that  the  enumeration  at  the  end  of 
the  clause  was  explanatory  of  the  words  ''  remainder  of 
my  property." 

The  two  preceding  cases,  TimeweU  y.  Perkins^  and 
Hoe  y.  Yeudf  were  much  relied  upon  hy  Cribbs,  C.  J.  in 
the  subsequent  caae  of  Doe  y.  Hout  { p),  already  stated. 


CHAP.  zxn. 


II.  But  it  is  not  to  be  inferred  from  the  preceding  Mttaii^pro- 
eases,  that  the  words  estate  and  property^  and  others  of  whenM/ re. 
the  like  import,  when  accmpuuell^rfB  de^riptiTe  of  S3?."  "■ 
personal  estate  merely,  are  by  that  association  inyariably 
restricted  to  property  ejusdem  generis.  On  the  contrary, 
the  presumption  generally  is  against  such  a  construction, 
as  it  supposes  the  testator  to  use  words  in  another  sense 
than  that  which  judicial  construction  has  giyen  to  them, 
and  frequently  in  a  sense  which  is  fully  expressed  in  the 
context,  and  therefore  renders  them  inoperatiye.  It 
should  be  obserred,  howeyer,  that  the  circumstance  of 
there  being  other  words  adequate  to  cany  the  whole  per- 
sonal estate,  always  affords  an  argmnent  for  making  the 
words  under  consideration  include  land,  since  the  contrary 
construction  reduces  them  to  silence ;  an  aigument  upon 
which,  it  will  be  seen,  great  stress  was  laid  by  Lord 
Hardwickey  in  the  case  of  TtUej/  y.  Simpson  (9),  stated  in 
the  sequeL  But  it  must  be  remembered,  that  the  &ct  of 
the  word  being  wanted  to  giye  completeness  to  the  dish 
position  of  the  personal  estate,  does  not  raise  so  strong 
an  argument  in  fayour  of  the  restrictiye  construction; 

{p)  7  Taunt.  79,  ante,  659.        (q)  2  Durn.  &  £.  659,  o.,  post,  665. 
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CHAP.  XXII.    since  there  is  no  reason  why  a  testator  sbould  not  haTe 

used  the  word  for  both  purposes. 
Casea  in  which       The  following  cases  seem  fully  to  sustain  the  position, 
hmre  been  held   that  to  Warrant  the  confining  of  the  word  *'  estate  "  and 
ftrkted.  ~       other  such  expressions  to  personal  estate,  there  must  be  a 

clear  indication  of  an  intention  in  the  will  so  to  confine 
them ;  for  where  this  indication  has  been  wanting,  or  has 
been  less  clear  than  in  the  preceding  cases,  the  words 
have  been  held  to  be  used  in  their  proper,  t.  e.,  their 
unrestricted  sense. 

Thus,  in  Terreil  v.Pay^(r),  where  the  testator  bequeathed 

certain  legacies,  and  deyised  some  lands,  and  then  do- 

"  Money,        vised  as  follows : — "  All  the  rest  and  residue  of  my  money, 

tela,  ^  other    coods,  aud  chattcls,  and  other  estate  whatsoever^  I  gi^o  to 

J.  S.,  whom  I  make  my  executor ; "  it  was  held,  that 
the  lands  not  previously  deyised  passed  under  the  latt^ 
clause. 

So,  in  ScoU  V.  Alberrjf{s\  where  the  testator,  "as 

touching  the  worldly  estate  it  had  pleased  God  to  bestow 

• 

upon  him,  devised  in  these  words :— •"  I  give  to  my  consm 

T.  S.,  all  that  my  parcel  of  land  lying  in  W.  A.    Item. 

"  Wearing  ap-   I  givo  to  my  Said  cousin  T.  S*,  my  wearing  apparel,  linen, 

alToMtfr'my      books,  wUh  oU  othcT  my  estate  whatsoever  and  wheresoettTy 

***'**  not  hereinbefore  given  and  bequeathed;    and  him,  the 

said  T.  S.,  I  make  the  sole  executor  of  this  my  will 
for  performing  the  same/'  The  question  was,  whether 
the  reversion  in  fee  in  the  lands  in  W.  A.,  before  devised 
to  T.  S.  (0,  which  were  copyhold,  surrendered  to  the  n» 
of  testator's  will  passed  under  the  latter  devise ;  and  it 
was  held  that  it  did. 


(r)  1  Ch.  Cas.  262  \8.C.\  £q.     Ab.  228,  pi.  U. 
Ca.  Ab.  209,  c.  11.  (0  As  to  indefinite  derises,  see 

(#)  Com.  Rep.  337 ;  ^.  (7.  8  Vin.      post. 
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Again,  in  TtBey  v.  Simpson  («),  where  a  testator,  after  chap,  xxn, 
declaring  his  intention  to  dispose  of  all  his  worldly  estate,  '*  Rendae  of 
and  making  several  devises  to  different  persons,  devised  chattels,  and 

fftntf  whf  tffA- 

all  the  rest  and  residue  of  his  money j  goodsj  chattdsy  and  ever." 
estate  whatsoever;  Lord  Hardwicke  held,  that  the  fee 
passed:  he  said,  where  the  Conrt  had  restrained  the 
Tvord  "  estate  "  to  personal  estate  only,  it  had  heen  where 
the  intention  of  the  testator  that  it  should  be  so  used,  had 
appeared ;  as  where  it  had  stood  coupled  with  a  particular  Deriflcs  which 

«-••«  i»i  ^  ■•  A  ind'id^  land. 

descnption  of  part  of  the  personal  estate,  as  a  bequest  of 
all  mortgages,  household  goods,  and  estate,  in  which  the 
preceding  words  were  not  a  full  description  of  the  per*- 
Bonal  estate ;  that  if  the  testator  had  said,  ^^  All  the  rest 
and  residue  of  my  personal  estate  and  estates  whatso* 
ever,"  a  real  estate  would  have  passed ;  that  this  bequest 
amounted  to  the  same,  for  the  word  *^  chattels  "  is  as  full 
a  description  of  the  personal  estate  as  the  words  ^^per* 
sanal  estate ;"  that  therefore,  when  he  had  used  words  com--  Lord  Hard^ 
prehending  aU  his  personal  estate^  and  then  made  use  of  the  ance  upon  the 
taord  **  estate^**  that  word  would  carry  a  real  estate.     That  other  worda 
the  word  "  whatsoever "  was  used  here,  which  waa  the  I^SLi^Se^ 
same  as  if  he  had  said  of  whatever  kind  it  be;  and,  if  that  p*~"^  *"*^" 
had  been  the  case,  it  would  most  certainly  have  carried 
the  real  estate.     His  Lordship  observed,  that  the  case  of 
Terrdl  and  Page  was  very  material  to  the  present  ques- 
tion, and  he  thought  could  not  be  distinguished :  the  only 
difference  was,  in  that  case  there  was  the  word  "  other," 
which  he  did  not  think  could  distinguish  it.     If  the  de* 
vise  had  been,  and  aU  the  rest  and  residue  of  my  household 
goodsj  mortgages^  and  aU  other  estate,  he  did  not  think  the 
words  would  have  extended  to  the  testator's  real  estate. 


(«)  In  Chanoery,  1746,  before  Lord  Hiariwieie,  stated  2  Dum.  &  E. 
669,  n. ;  and  eee  1  Cox,  362. 
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«  Goods,  es- 
tates, bondfli 
debts/' 


Residue  of 
**  effects,  real 
and  personal," 
after  an  express 
deyise  of  lands. 


Remark  on 
Hogan  y.  Jaek^ 
son. 


So>  in  Jongsma  v.  Jangsma  (v)y  where  a  testator  gaye 
to  his  executors  ^^  all  his  goods,  estates^  bonds,  debts,  to 
be  sold."  The  question  was,  whether  this  would  pass  a 
copyhold  estate  surrendered  to  the  use  of  the  will.  Sii 
Lhyd  Kenyoriy  M.  R.,  said  that,  according  to  the  case  of 
TiUey  V.  Simpson  {w\  wherever  the  word  "  estate "  or 
^^  estates  "  was  restrained  to  personalty,  it  was  done  npoo 
the  ground  of  the  testator^s  shewing  his  intention  by  join- 
ing it  with  words  which  related  to  personalty  only ;  but,  on 
the  other  hand,  where  such  other  toords  were  in  tiemsehei 
mfficient  to  pass  aU  the  personal  estate^  thenj  in  order  to  gite 
some  effect  to  the  word  ^^  estate"  it  was  holden  to  pass  real^> 
In  this  case,  the  word  "  goods  "  seemed  to  be  sufficiently 
comprehensive ;  and  the  copyhold,  therefore,  passed  by 
the  word  "  estates," 

In  Hogan  v.  Jackson  («r),  a  testator,  after  commencing 
his  will  with  the  words,  "  as  to  my  worldly  substanee,'* 
devised  certain  lands  to  his  mother,  M.,  for  life ;  and,  after 
giving  certain  legacies,  to  be  raised  out  of  those  hsi^ 
concluded  as  follows : — ^^  I  give  and  bequeath  unto  my 
dearly  beloved  mother  M.,  all  the  remainder  and  residue 
of  aU  the  effects^  both  real  and  personal^  which  I  shatt  dU 
possessed  o/?*  It  was  contended,  that  the  words  **  real 
effects"  meant  real  chattels,  and  that  the  words  ''be- 
queath," "  effects,"  and  "  possessed,"  were  applicable  rar 
ther  to  personal  than  real  property ;  but  the  Court  heU 
that  the  clause  amounted  to  a  disposition  of  the  whole  of 
the  testator's  real  and  personal  estate. 

This  is  a  strong  decision,  and  has  been  much  cited  in 
subsequent  cases.     It  is  clear,  however,  that  the  word 


(9)  1  Cox,  362.  See  also /Sbt^Ay. 
Chjfin,  2  H.  B.  445  ;  Roe  d.  Penwar- 
dm  ▼.  QiSberty  3  Brod.  &  Bing.  85 ; 
Churchill  Y.  DOben,  9  Sim.  447,  n. 


(w)  Which  he  denominated  lU^f 
y.  Simms. 

(»)  Ck)wp.  29»;  a.a  in  Jkm. 
Proc.  as.  P.  C.  TQBiLEd.386. 
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effects^  without  reedy  will  not,  propria  viyorCf  comprehend 
land,  though  followed  by  the  words,  **  of  what  nature, 
kind,  or  quality  soever  ( ^)." 

In  Orat/san  v.  Atkinson {z)^  a  testator,  prefacing  his  will 
with  the  expression,  ^^  as  to  all  mj  temporal  estate,"  gave 
certain  legacies,  and  directed  A.  to  sell  any  part  of  his 
real  and  personal  estate  for  the  payment  of  his  debts  and 
legacies ;  and,  as  to  all  the  rest  of  his  **  goods  and  chattels,  ''Qoodi  and 
real  and  personal,  movaUe  and  immacaUe,  as  houses,  gar-  and  penonai, 

aa  hoaaeay"  &c. 

dens,  tenements,  share  in  the  Copperas  Works,"  &c.,  he 
gave  the  same  to  A.  Lord  Hardwicke  held,  that  this 
deyise  carried  a  fee,  though  he  did  not  think  that  the 
words  '^  goods  and  chattels,  real  and  personal,"  would 
haye  included  the  lands,  if  the  devisor  had  not  gone  on  to 
explain  himself  by  the  subsequent  words,  ^^  as  houses, 
&c.  (a)," 

In  Fletcher  v.  SmUon  {b),  a  testator,  after  directing  all 
his  debts  to  be  paid,  gave  to  M.,  his  wife,  all  his  house-^ 
hold  goods,  &c.,  and  a  legacy  and  annuity ;  and  then  pro- 
ceeded as  follows : — *^  The  profit  of  my  four  shares  in  the 
Corn  Market  during  her  life ;  also  the  income  and  profit 
of  my  estates  as  follows,  during  her  life,  my  lands  lying, 
&c.,  (enumerating  them),  as  also  the  residue  of  my  per- 
sonal estate  to  be  laid  out  in  Bank  Annuities ;  and  then 
my  wife  to  have  the  income,  during  her  life  only,  of  this 
and  the  estates  before  mentioned ;  and  after  her  decease, 
as  follows : — I  give  to  W.  the  income  of  my  four  shares  in  R««ity  paaaed 


(y)  Camfidd  v.  GUberi,  3  East, 
516;  2>oe  d.  ChiOeoU  y.  WhUe,  1 
EoBt,  38 ;  MaenamaraY.lMrd  WhU- 
teorih,  Cr«o.  Coop.  241. 

(z)  1  Wila.  333. 

(a)  If,  without  the  words  booses, 
&c.,  the  devise  would  not  hare  car- 
ried real  estate,  it  is  difficult  to  find 


a  satisfactoiy  ground  for  giring  to 
the  deyisee  the  fee.  His  Lordship 
seems  to  have  relied  more  upon  the 
introductory  words  for  this  purpose 
than  b  consistent  with  later  au- 
thorities. See  infira. 
(b)  2  Dum.  &  £•  659. 
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CHAP.  xxn.    the  Com  Market,  for  his  natural  life ;  and  all  the  rest  of 
by  the  word       f^^y  estateSy  with  all  moneys  in  securities,  to  be  divided  in 

cSUlvCSy       ell"  

though  the  word  equal  shares,  to"  B.  C.  &c.     The  question  was,  whether 

was  before  used       ^ 

cxduaiveiy  of     the  reversionaTV  interest  in  the  shares  of  the  Com  Mar- 

the  particQliir 

•object  ket,  which  were  freehold  of  inheritance,  passed  to  B.  C. 

&c.     It  was  contended  that  it  did  not ;  for  that  the  word 

«  estates"  in  the  hst  clause  must  have  the  same  signifi- 

cation  with  the  same  word  in  the  first  clause,  where  it 

could  not  possihly  extend  to  the  Com  Market ;  but  the 

Court,  relying  much  on  TiB^  v.  Simpson,  held,  that  the 

reversion  in  fee  passed. 

**  Goods  and  In  Smith  V.  Coffin  (c),  a  testator,  after  prefiicing  his 

Iredita,*^  '  wiU  with  the  words,  "  as  to  my  worldly  estate,"  &c^  and 

^tLnekt^ry  et'    dcvisiug  Certain  freehold  lands,  gave  and  bequeathed  all 

pww'u^d!*  ^    the  residue  of  his  "  goods  and  chattels,  rights,  credits, 

personal  and  testamentary  estate  whatsoever,^  to  his  wife,  for 
her  own  use  and  disposal.     The  real  estate  was  held  to 
pass. 
Same  oonitmc-       In  a  subscqucut  casc  {d)j  where  there  were  also  the 

tion  of  nearly  i*  • 

fame  words,      prefatory  expressions,  **  as  to  my  temporal  estates  and 

effects,"  and  a  devise  of  all  the  testator's  lands  to  J.  G^ 
the  reversion  in  fee  in  those  lands  was  held  to  pass  to 
him  under  these  words :— **  And  all  the  rest  and  residue 
of  my  goods  and  chattels,  personal  and  testamentaiy  estate 
and  effects  whatsoever,  I  give  and  bequeath  unto  the  said 
J.  G.,  whom  I  make  whole  and  sole  executor  («)." 

By  confining  the  devise  to  personal  estate,  in  the  two 
preceding  cases,  the  words  **and  testamentary"  would 
have  been  rendered  inoperative. 

So,  in  Doe  d.  Andrew  v.  Lainchhmy  {/),  where  a  tes- 


(e)  2  H.  B.  445.  (e)  The maiginal note  of  thisease 

{d)  Roe  d.  Pentporden  y.  QUbert,      omits  the  material  word. 
3  Bro.  &  Bing.  85.  (/)  11  East,  280. 
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tator  said, — "  As  to  the  little  money  and  effects  with    chap,  xxn. 

which  the  Almighty  has  intrusted  me,  I  dispose  thereof 

as  follows;"  and,  after  several  devises  of  land,  concluded 

thus : — "  And  as  to  all  the  rest,  residue,  and  remainder,  of  Rendne  of 

»      /*•  i.       1         1  •     I  **  money,  stock, 

my  money,  stock,  property  and  effects^  of  what  kmd  or  property,  and 
nature  soever,  at  the  time  of  my  decease,  I  leave  and  be-  to  cutj  a  fee. 
qneath  the  same,  and  every  part  thereof,  unto  my  nephew 
J.,  and  my  niece  S.,  for  to  be  equally  divided  between 
them,  share  and  share  alike ;  and  I  do  hereby  also  ap- 
point my  said  nephew  J.,  and  my  said  niece  S.,  executor 
and  executrix,  and  likewise  joint  and  equal  residuary 
legatees,"  &c. ;  it  was  held,  that  real  estate  passed; 
which  construction  Lord  Ellenborough  considered  to  be 
strengthened,  by  the  circumstance  of  the  testator  having 
in  a  preceding  part  of  his  will  directed  money  to  be  laid 
out  in  the  purchase  of  land,  ^^  to  be  added  to  his  other 
adjoining  property y'  which  he  said  gave  a  standard  of  his 
meaning  of  the  word  '^  property,"  and  shewed  that  he 
meant  by  it  real  estate. 

In  most  of  the  preceding  cases,   the  will  contained  circnmBtance 
specific  devises  of  land ;  a  circumstance  which,  as  before  %r^^^ 
observed,   always  favours  the   extension   of  the  subse-  ^ 
quent  general  words  to  property  of  the  same  descrip- 
tion ;  but  the  cases  do  not  warrant  the  considering  the 
absence  of  the  circumstance  as  conclusively  establish- 
ing the  exclusion  of  real  estate  from  such  terms,  though 
associated  with  words  descriptive  of  personal  property 
only.     On  the  contrary,  real  estate  has  sometimes  been  Although  no 
held  to  pass  in  cases  of  this  nature.  landB  jwaaed  ui 

Thus,  in  Tanner  v.  Morse  (^),  real  estate  was  held  to    ^*''™* 
pass  under  the  following  words : — "  As  to  my  temporal 
estate,  I  bequeath  to  my  nephew  T.  (who  was  the  heir  at 

{g)  Cas.  temp.  Talb.  284. 


670  WHAT  aEMEBAL   WOKDS 

CHAP. xxTT.  law),  the  Bum  of  £50;"  then  follow  serenil  legacies: 
Residue  of  «  And  aU  the  rest  and  residue  of  my  estate,  aoods^  and  dkat- 
and  chatteu."    (^  whatsoever^  I  give  and  bequeath  to  my  beloved  wife 

M.  C,  whom  I  make  my  full  and  sole  executrix."     Lend 

Kinff  laid  much  stress  upon  the  words  ^^  temporal  estate,"' 

in  the  introductory  clause. 

So,  in  Doe  d.  Wall  v.  LamgUmds  (A),  where  a  testator, 

after  giving  several  pecuniary  legacies,  bequeathed  as 
Residaeof       follows : — ^**  to  R.  D.,  and  K  W.,  I  give  and  bequeath 

**  my  property,  ^ 

goods,  and       ike  restdue  of  my  properly,  goods^  and  chattels^  to  be  divided 

equally  between  them,  share  and  share  alike;"  it  was 
contended,  that  the  word  "  property  "  was  restrained  by 
the  subsequent  words,  the  clause  being  read,  tndelic^ 
*<  my  goods  and  chattels ;"  but  Lord  Mlenborauj^  held, 
that  the  more  obvious  and  natural  sense  wasi,  that  they 
are  to  be  taken  ctemulativefy^  that  is^  as  property ^  and  goods 
and  chattds^  and,  consequently,  that  the  real  estate  passed 
under  the  former  word. 

Again,  in  the  case  of  Doe  d.  Morgan  v.  Morgan  (i), 

where  a  testator,  after  bequeathing  two  pecuniary  kga- 

<*  AU  my  pro-    cies,  dcviscd  as  follows : — ^^  All  my  property  and  effi^sts^ 

1^"       '    of  all  claims  that  I  shall  have,  I  .give  to  my  brother  J. 

M.,  but  my  mother  is  at  liberty  to  give  £1000  of  my 
property  where  she  please."  It  was  contended,  that  the 
gift  of  the  pecuniary  legacies,  the  use  of  the  word  ^  ef- 
fects "  conjunctively  with  ^'  property,'*  and  the  claufie  re* 
spectmg  the  £1000,  shewed  that  the  testator,  by  the  lat- 
ter term,  intended  to  denote  personal  estate  only ;  but  the 
Court  held,  that  the  real  estate  passed. 

Lastly,  a  similar  construction  prevailed  in  the  recent 
case  of  Doe  d.  Etans  v.  Efoans  (J),  where  a  testator,  after 

(A)  14  East,  370.  264. 

(f)  6  Bam.  &  Crea.  612.    See         (J)  9  Add.  &  £•  720;  S.ai 
also  Bradford  t.  Beljkld,  2  Sim.      Per.  &  Dar.  472. 
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bequeathing  certain  articles  of  personal  estate,  gave,  be- 
queathed, and  deyised  to  his  wife  A.,  all  his  money,  se- 
ciirities  for  money,  goods,  chattels,  estate,  and  effects,  of 
what  nature  or  kind  soever,  and  wheresoever  the  same 
might  or  should  be  at  the  time  of  his  death. 

The  last  three  cases  are  certainly  important  authori-  General  raauk 
ties,  and  they  demonstrate  the  inclination  of  the  Courts  ^^'**™* 
at  the  present  day,  to  hold  lands  to  pass  under  words  ca- 
pable of  comprehending  them,  notwithstanding  their  as* 
sociation  with  terms  applicable  to  personalty  only.  To 
reconcile  all  the  cases  would  require  the  adoption  of 
some  very  subtle  and  unsubstantial  distinctions ;  but  the 
preceding  review  will  convince  the  reader  of  the  necessity 
of  withholding  implicit  reliance  from  some  of  the  early 
decisions  in  which  the  restricted  construction  prevailed. 


III.  Sometimes  words  adequate  to  comprise  land  have  DeviM  anod- 

,  sted  with  no- 

been  confined  to  personal  estate,  from  their  association  minstionto 
with  the  legatee's  nomination  to  the  executorship,  which 
baa  been  considered  as  explanatory,  and  restrictive  of  the 
general  expressions^  to  that  species  of  property  which  was 
eoimected  with  the  character  of  executor. 

As  in  Show  V.  Btdtt  (Ar),  where  one  seised  in  fee  oi  five 
messuages,  by  will  devised  two  to  his  wife  for  life ;  re- 
mainder to  his  two  daughters  in  fee  ;  the  third  messuage 
to  his  wife  and  her  heirs ;  the  fourth  to  his  wife  and  her 
beirs,  she  paying  his  legacies,  in  case  his  goods  and  chat- 
tels  did  not  answer  them  all ;  and,  if  she  did  not  make 
provision  for  the  payment  of  his  legacies  in  her  lifetime, 
that  it  should  be  lawful  for  the  l^atee,  after  her  death, 
to  sell  the  said  messuage,  to  satisfy  the  legacies  out  of 

(i)  12  Mod.  592;  JS.  C.  2  Eq.  Ca.  Ab.  320,  pL  8. 
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**  Orerplua  of 
mj  estate  "  re- 
itricted  to  per- 
BOiudty  bj  this 
miHociation. 


Renuurk  on 
Show  T.  Buff.' 


'*  Ezecatrix  of 
all  my  goods, 
kmdg,  and 
cbattela." 


the  valne  thereof.  Then  follows  this  clause,  on  which 
the  question  axose : — *'  And  all  the  overplos  of  my  ^^tate 
to  be  at  my  wife's  disposal,  and  make  her  my  execntrix.'' 
BlincoWj  J.  said,  if  he  had  at  first  devised  to  his  wife  all 
his  estate,  this  (the  fifth)  honse  wonld  have  passed  to 
her ;  but  compare  this  clause  with  the  subseqnent  words, 
"  and  I  make  her  my  executrix,"  it  shews  that  his  intent 
was  to  grant  her  such  estate  as  she  was  capable  of  as 
executrix.  He  considered  *' overplus"  to  refer  to  the 
price  of  the  house,  after  payment  of  legacies. 

It  is  to  be  observed,  however,  that  this  eonstmctioD 
renders  the  words  in  question  nugatory,  since  the  ap- 
pointment of  the  wife  to  be  executrix  v^as  itself  in  the 
then  state  of  the  law,  a  disposition  of  the  whole  personal 
estate ;  a  species  of  argument  to  which  great  attention  is 
paid  at  this  day,  for  in  modem  cases  no  principle  is  more 
conspicuous  than  an  anxiety  to  give  effect  to  every  word 
of  the  will.  It  is  impossible  to  reconcile  this  case  with 
the  general  current  of  authorities  (/). 

Although  it  is  indisputably  clear  that  the  word  l^mdt 
will  carry  real  estate,  notwithstanding  it  be  collocated 
with  words  descriptive  of  personal  property  only  (m) ;  yet 
in  several  early  cases  {n\  it  has  been  decided,  that  where 
a  testator  appoints  another  executor  of  all  his  goods» 
lands^  &c.,  he  refers  to  such  lands  as  the  person  may  take 
as  executor,  namely,  leaseholds ;  and  accordingly  real  es- 
tate does  not  pass.  Thus,  in  Piggol  v.  Penrice  (o),  fiee- 
hold  lands  were  held  not  to  pass  under  the  words,  **  I 
make  my  niece  executrix  of  aU  my  goods,  lands,  and  dkat- 


(/)  See  iVM T. i7(9f,  5  Madd.  38, 
stated  post,  673. 

(m)  Eoe  d.  TFalker  v.  fValkery  3 
Bos.  &  Poll.  376,  stated  post,  689. 

(n)  1  RoU.  Ab.  613 ;  S.C.I  £q. 


Ca.  Ab.  209,  pi.  12.    See  also  C&- 
mmU  Y.  Coi^e,  Noy.  48. 

(o)  Pre.  Ch.  471;  &aiEq.C^ 
Ab.  200,  c.  13. 
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tds^  althongh  the  testator  had  no  leaseholds  (/?).  It 
was  said  that  hy  this  construction  the  word  lands  was 
not  (as  objected)  useless,  and  to  be  rejected ;  for  that,  in 
all  probability,  there  might  be  rents  in  arrear  of  those 
lands,  which  would  pass  to  the  niece  by  her  being  made 
executrix.  This  explanation,  however,  fails  to  shew  that 
any  efficient  signification  was  giyen  to  the  word  ^^  lands;" 
since  it  is  clear  the  executorship  would  have  entitled  the 
niece  to  the  arrear  of  rent.  The  word  ^'  chattels,"  too, 
was  sufficient  to  pass  any  leasehold  lands  of  which  the 
testator  might  have  been  possessed  at  his  death. 

In  the  case  of  Doe  d.  GiUard  y.  GfiHard  (q\  real  estate  **  Execntor  of 
was  held  to  pass  under  the  words,  ^^  I  do-make,  con-  forl^CTand 
stitute,  and  appoint,  R.  G.,  my  whole  and  sole  executor  perty/' notso 
qfaU  my  lands  for  ever^  and  leasehold  propertt/  here  or  at  ^ 
Beeston."     The  question  principally  agitated  was,  whe- 
ther the  restrictive  words,  **  here  or  at  Beeston,"  applied 
to  both  freehold  and  leasehold,  or  to  leasehold  lands 
only;  and  it  was  held,  that  they  were  confined  to  the 
latter,   and  that  the  devise  of  the  freehold  lands  was 
general,  without  any  local  restriction. 

Whatever  opinion  may  be  formed  of  the  case  of  Pig^ 
got  V.  PenricCy  it  is  not  necessarily  overruled  by  this  case, 
where  the  will  contained  additional  expressions,  strongly 
aiding  the  construction  adopted. 

So,  in  Nod  v.  Hoy  (r),  a  copyhold  estate,  surrendered 
to  the  use  of  the  will,  was  held  to  pass  under  the  follow- 
ing disposition : — ^  In  respect  of  worldly  affairs,  I  cannot 

(/))  This  circumstance  does  not  mo^n^  of  the  will.  See  Lord  .£S!jb»'« 

seem  to  be  very  material ;  for,  as  judgment  in  WrigM  v.  Atfyns,  as 

snch  a  bequest  operates  upon  all  reported  Geo,  Coop.  Ill ;  but  as  to 

the  leaseholds  of  the  testator,  at  his  which  see  infra. 


the  &ct  of  his  having  or  not  (q)  6  Bam.  &  Aid.  785.  And  see 

having  any  such  at  that   period,  ^farre;  v. /Si^,  2  Sid.  75,  ante,  317*  n« 

does  not  mark  his  intention  <a  the  (r)  5  Madd.  38. 
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jjttAKiacn,    better  manifest  my  love  and  attachment  to  my  tmij, 

than  m  nominatmg  (which  I  hereby  do)  my  dearly  be- 
loved and  moat  amiable  wife  A.  F.  M^  the  sole  execntiix 

'<  AU  the  pro-    of  this  my  will,  thereby  bequeathing  to  her  aU  the  prnperty 

perty  I  may  die  «    a 

potsessed  of/'    of  whotever  description  or  sort  that  I  may  die  possessed  (if, 

held  to  include  •■      i       i  •        •,    •  %  iv*  L 

Umd.  to  be  by  her  appropnated  m  any  manner  Bhe  may  tmni 

proper,  for  the  maintenance  of  herself  and  sndi  of  mj 
children,**  &c.  Sir  John  Leach,  V.-C,  thought  that  tte 
criticism  upon  the  words  "possessed  of"  and  "appro- 
priated," on  which  had  been  founded  the  argmnent  far 
excluding  the  copyholds,  was  too  nice. 

Again,  in  the  case  of  Thomas  v.  Phelps  (s),  where  th« 
testator,  as  to  his  worldly  estate,  gave,  devised,  and  de- 
posed of  the  same  as  follows :  and  then  after  giving  some 
"  AU  that  I      pecuniary  legacies,  proceeded  in  these  words : — "  I  ^ 
S^^hd^^    give  a>id  bequeath  the  lease  of  the  colliery  of  L.  to  my 

son  J,  P.,  him  and  my  daughter  E.  P.  I  do  make,  con- 
stitute and  appoint  my  joint  executor  and  execntrii  of 
this  my  last  will  and  testament,  ofaB  that  I  possess  inay 
way  belonging  to  me,  by  them  freely  to  be  enjoyed  or  pos- 
sessed of  whatsoever  nature  or  manner  it  may  be,  only 
my  household  furniture,  which  I  give  to  my  daogkt«i 
who  lives  the  longest  single,  and  after  her  decease  or 
marriage  to  be  sold  and  equally  divided  between  my 
remaining  children,"  &c.  |Sir  J.  Leach,  M,  R,  ^^ 
that  the  real  estate  passed  by  this  devise,  the  words 
being  equivalent  to  a  gift  of  all  the  testator's  properly- 
He  observed,  that  the  exception  of  the  household  f^ 
ture  was  of  little  weight ;  for  where  the  prior  words  im- 
ported real  as  well  as  personal  estate,  it  mattered  not» 
that  the  exception  to  the  gift  happened  to  be  of  peisoflBl 
chattels  only. 

So,  in  the  case  of  Doe  d.  PraU  v.  Pratt  (<),  where  a 

(f )  4  Rum.  348.  (0  e  AdoL  &  £.  180. 
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testator  directed  that  hid  debts  and  funeral  expenses  chaf.  mi. 
should  be  paid  by  his  executor  thereinafter  named ;  and 
after  giving  two  life  annuities  of  21.  10^.  each,  and  a 
legacy  of  5^.  to  J.  P.,  his  heir  at  law,  he  appointed  W. 
P.  whole  and  sole  esecutor  of  all  his  houses  and  land  situate 
at  F.  It  waa  held,  after  an  extensiye  review  of  the  aa« 
thorities,  that  the  houses  and  land  at  F.  passed  to  W. 
P.,  and  that  he  took  an  estate  in  fee. 

These  cases  eyince  that  little  attention  is  now  to  be  Oeneni  remark 
paid  to  the  circumstance  of  the  association  of  the  devise  ^  p"**^'"« 
with  the  appointment  of  the  devisee  to  the  executorship, 
as  confining  it  to  personal  estate,  if  the  words  of  the  de- 
vise will  fairly  bear  a  wider  construction ;  and  the  case 
of  ThomoA  V.  Phdps  also  shews  that  an  exception  of  ar« 
tides  of  personalty  affords  no  ground  for  cutting  down 
the  general  words  of  the  devise. 


lY.  The  introduction  of  limitations  and  expressions  imfpiicabrnty 

of  limitatioiiBy 

inapplicable  to  real  estate  has  sometimes  been  made  a  where  rastrict- 

Its 

ground  for  excluding  such  estate  from  words  of  general 
description,'capable,  ex  vi  terminorum,  of  comprehending 
property  of  that  species. 

In  Doe  d.  Spearing  v.  Buckland  {u)y  a  testator  pre- 
faced his  will  with  the  words,  '^As  to  my  estate  and 
effects,  both  real  and  personal,  I  dispose  thereof  in  man- 
ner following."  Then,  after  giving  some  pecuniary  lega- 
cies, and  an  annuity,  which  he  cha^d  on  a  freehold  mes- 
suage in  W.,  he  concluded  as  follows : — **  All  the  rest, 
residue,  and  remainder  of  my  estate  and  effects  of  any  and 
what  nature  or  kind  soever  or  wheresoever,  I  give  and 
l>equeath  the  same  imto  C.  B.,  and  J.  R.,  their  esecutars 

(ff)  6  Dura.  &  £.  610. 

xx2 


676  WHAT  GENERAL   WORDS 


CHAF.  ZX1I. 


or  administrators^  in  trust,  that  they  shall  from  time  to 
time  add  the  interest  tfiereqf  to  the  principal^  so  as  to  accu- 
mulate the  same,  as  it  is  my  will  that  the  said  residae 
shall  not  be  paid  or  payable^  but  at  the  time  and  in  the 
manner  [and  to  the  several  persons,  as  the  said  principal 
«  Eitate''  re-    sum  of  £4000  (which  was  a  legacy  before  giyen,)  is  be- 
■onaity  hj  thT'  fore  directed  to  be  paid."     It  was  held,  notwithstanding 
tnutf.  the  introductory  words,  that  the  real  estate  of  the  tes- 

tator did  not  pass  under  this  clause.  Lord  Kenyon  ob- 
served, that  the  limitation  to  executors  and  administrators, 
and  particularly  the  direction  to  add  the  interest  thereof 
to  the  principal,  were  wholly  inapplicable  to  a  real  estate. 
So,  in  Doe  d.  HurreU  v.  Hurrell  (r),  a  testator  gave 
certain  pecuniary  legacies ;  and  after  payment  thereof,  and 
of  his  just  debts,  fimeral,  testamentary,  and  incidental 
expenses,  gave  and  bequeathed  all  the  rest  and  residue  of 
his  estate  and  efffects  whatsoever  and  wheresoever  unto  A. 
and  B.,  their  esecutors^  administratorsy  and  assigns,  upon 
trust,  that  they  should  out  of  smh  residue  of  the  monies 
and  effects  that  he  should  die  possessed  of,  cany  on, 
manage,  and  cultivate  the  farm  then  in  his  possession,  for 
the  remainder  of  his  term,  for  the  joint  advantage  of  his 
children  (naming  them,)  and  at  the  expiration  of  the  said 
term,  upon  further  trust,  to  seU  such  residue  of  his  estate 
and  effects^  or  such  effects  as  should  then  be  upon  his  farm, 
and  divide  the  money  among  his  five  children.  It  was 
held,  that  notwithstanding  the  generality  of  the  words, 
the  nature  of  the  trust  clearly  shewed  that  the  testator 
meant  to  bequeath  his  personal  property  only.  It  was 
said,  that  by  directing  the  trustee  at  the  expiration  of 
his  term,  to  sell  such  residue  of  his  estate  and  effects,  or 
such  effects  as  should  be  upon  his  said  farm,  the  t^tator 
had  himself  furnished  a  comment  upon  the  words,  ^  the 

(v)  6  Bam.  &  Aid.  18. 
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residue  of  his  estate  and  effects,"  and  manifested  that  hy    chap.  xxn. 
those  words  he  meant  only  such  estate  and  effects  as  con- 
stituted personal  property. 

But  the  mere  introduction  into  some  of  the  clauses  "Estate" not 
relating  to   the   subject   matter  of  disposition,  of  ex- 
pressions inapplicable  to  real  property,  will  not  in  all 
ca.ses  confine  the  word  "  estate  "  to  personal  estate. 

As  in  Doe  d.  Burkitt  y.  Chapman  {w\  where  a  testator  inapplicable 
devised  specifically  certain  parts  of  his  real  and  personal  ^^^T<a 
property,  and  then  devised  and  bequeathed  aU  the  rest  and  ^^j  eatS."* 
residue  of  his  estate^  of  what  nature  or  kind  soever,  to  C, 
for  life;  and,  after  her  decease,  directed  that  the  same 
should  be  divided  between  certain  persons;  providing 
that,  in  caae  of  their  dying  before  their  being  entitled 
**  to  have  and  receive  "  their  shares,  their  children  should 
stand  in  the  place  of  his  or  her  parent;  and  that  the 
share,  on  a  certain  event,  should  be  paid  to  their  guar- 
dians ;  it  was  contended,  that  these  provisions  being  ap- 
plicable to  personal  estate  only,  the  devise  must  be  re- 
strained to  such  estate ;  but  Lord  Loughborough,  and  the 
Court  of  Common  Pleas  held,  that  they  could  not  so  re- 
strain the  general  and  comprehensive  terms  used,  and 
therefore,  that  the  real  estate  passed. 

The  expressions  in  this  case  were  similar  to  some  of  Remark  on 
those  on  which  the  argument  for  the  restricted  construe-  num. ' 
tion  was  founded  in  Doe  v.  Buckland;  but  it  wanted 
others.     Another  difference  between  the  cases  is,  that 
there  all  the  preceding  gifts  related  to  personal  estate, 
except,  indeed,  an  annuity,  which  was  charged  on  a  free- 
hold messuage ;  but,  in  Doe  v.  Chapman,  there  were  de- 
vises of  land  in  a  prior  part  of  the  will.     In  Doe  v.  Buck'-  As  to  clause 
land,  however,  the  testator,  in  the  exordium  to  his  will,  intention  to 

(w)  1  H.  Bl.  223. 
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CHAP.  xzn.    intimated  an  intention  to  dispose  of  all  his  leal  estate, 
diflpoie  of  the     which  did  not  occur  in  Doe  v.  Chapnum.     This  cirenm- 

whole  estftte*  •  ••  • 

stance,  it  will  he  ohserved,  has  had  vanous  degrees  a 
importance  assigned  to  it.  Most  of  the  Judges  who  baTe 
held  the  leal  estate  to  pass,  have  thrown  it  into  the  argu- 
ment. It  certainly  shews  that  the  testator  conmienced  bis 
will  with  the  intention  not  to  die  intestate  with  respect 
to  any  portion  of  his  property ;  hut  does  not  supewde 
the  necessity  of  that  intention  heing  subsequently  earned 
into  effect  by  an  actual  disposition. 

The  cases  under  consideration  often  present  questioofi 
extremely  embarrassing  to  a  Judge  or  practitioner,  and 
different  minds  will  almost  unayoidably  form  different 
opinions  as  to  the  weight  to  be  ascribed  to  particular  ex* 
pressions  or  circumstances  of  inapplicability  as  eiclnding 
the  real  estate  («r) ;  of  which  we  have  an  instance  in  ^ 
next  case,  where  two  Judges  came  to  opposite  conduflODS 
on  the  same  will. 
DiTcrrity  of  ju.  In  NeuiUmi  v.  Majcfrihanks  (y),  a  testator  having  i«* 
on  the  ^dud-  estatc  iu  JamcdcOy  by  his  will,  after  charging  bis  ^^^ 
ing  cxprcMio     ^p^^  his  real  estate,  bequeathed  certain  pecuniaiyl^ 

cies ;  and,  as  to  all  the  rest,  residue,  and  remainder  of 
his  estaie^  of  what  nature  or  kind  the  same  might  ^  and  tf 
which  he  might  be  possessed  or  interested  in  at  the  tine 
of  his  decease,  he  gave,  devised,  and  bequeathed  the  saise 


applying  only 
to  personalty 


{x)  It  may  seem  to  be  super- 
flaous  to  suggest  to  the  teader  the 
neceasity  of  perapicuity  in  this  par- 
tioular  in  framing  wills,  when  he 
has  before  his  eyes  such  a  striking 
Sllnstration  of  the  evils  of  the  con- 
trary piBctioe,  in  the  mass  of  adju- 
dications on  the  subject  which  the 
present  chapter  exhibits.    If  the 


testator  intend  the  will  to  be  c^ 
fined  to  personal  property,  it  shtw* 
be  clearly  so  expressed ;  an^  ^^ 
as  is  more  generally  the  esse,  ^^ 
technically  adapted  to  describe  tb« 
real  estate  should  be  employed ;  viA 
in  every  case  general  equiwcaltf' 
pressions  are  to  be  avoided. 
(^)  6  Taunt  238. 
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to  A.y  B.,  and  C,  tbeir  heira  and  aadgna^for  evert  upon  cBAP.mi. 
trust  to  place  the  same  in  some  public  or  'pnYtAe  Jvnd^  upon 
good  security t  and  to  receive  the  annual  interest  or  pro- 
duce thereof  for  ten  years,  in  trust  to  place  the  same  out 
again  annually,  so  that  the  interest  might  become  a  prin« 
cipal ;  and  that,  at  the  expiration  of  such  ten  years,  then 
that  his  trustees,  their  heirs  or  assigns,  or  the  major 
part  of  them,  should  pay  and  apply  the  annual  interest  of 
the  whole  of  the  principal  money  in  the  erection  of  a  firee 
school.  Sir  James  MansjUMt  C.  J.,  was  of  opinion,  that 
though  the  words  used  were  sufficient  to  comprehend  the 
realty,  yet  that  they  were  restrained  to  personal  estate 
by  the  subsequent  part  which  referred  to  personalty  only. 
''  Land  (he  said)  could  not  be  placed  out,  nor  securities 
changed."  Heathy  J.,  on  the  contrary,  thought  that  the 
words  were  insufficient  to  control  the  preceding  deyise ; 
but  as  the  learned  Judge  was  of  opinion,  that  the  trustees 
took  a  term  of  ten  years  only,  which  were  expired,  it 
was  unnecessary  to  decide  the  point. 

In  some  cases,  howeyer,  where  the  words  of  the  deyise 
to  trustees  have  been  sufficiently  ample  to  include  real 
estate,  but  the  trusts  haye  applied  to  personalty  only, 
the  legal  estate  in  the  realty  has  been  held  to  pass  by  the 
deyise,  with  a  resulting  trust  to  the  heir. 

As  in  Dunnage  y.  White  {z\  where  the  testator,  after 
devising  certain  real  estate,  and  bequeathing  some  pecu- 
niary legacies,  proceeded  as  follows : — *^  And  all  the  rest,  "  Eetate  or 
residue,  and  remainder  of  my  estate  or  effects^  whatsoever  fined  to  per' 
and  wheresoever^  of  what  nature  or  kind  soever ,  I  give,  de-  natue  of  the 
vise  (a),  and  bequeath,  unto  my  said  trustees  and  executors 


{z)  1  Jac.  &  Walk.  583.  real  eetates,  ae«  Candid  r.  Gil- 

(a)  That  thb  word,  when  ap-     hert^  3  £ast>  516. 
plied  to  ^$et8  alone,  wUl  not  carry 
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CHAP,  xxn.  after  named  and  appointed,  upon  the  trosts  foUowing; 
that  is  to  saj,  that  they  my  said  executors  do  and  shall, 
as  soon  as  may  he  conveniently  after  my  decease,  make 
sale  and  ahsolutely  dispose  of  my  household  goods  od 
stock  in  trade^  hy  pnhlic  auction,  for  the  most  money  that 
can  he  had  or  gotten  for  the  same ;  and  aJso  do  and  shall, 
with  all  conyenient  speed,  collect  in  all  ddds  due  and 
owing  to  me  at  the  time  of  my  decease,  together  with  all 
monies  owing  or  belonging  to  me  upon  mortgage,  bond, 
hill,  note,  specialties,  simple  contract,  or  otherwise  how- 
Resulting  tnut  socYcr ;  and  when  the  same  shall  be  so  collected  and  got 

in,  to  divide  the  same  into  six  parts  or  shades,  and  top(y 
the  same,  when  so  divided,  in  manner  following ;  that  is 
to  say,  four  equal  sixth  parts  thereof,  to  '^  certain  peisons 
named,"  and  the  remaining  two-sixth  parts  thereof  to  isr 
vest  in  the  public  stocks  or  fimds,"  &c.  Sir  Thomas  Pbtmer, 
M.  R.,  held,  that  the  testator  haying  given  both  the  real 
and  personal  property  to  the  trustees,  and  having  onlj 
said  what  was  to  be  done  with  the  personalty,  (for  not  a 
word  of  the  disposition  of  the  beneficial  interest  lefened 
to  real  estate,)  the  consequence  was,  it  went  to  the  heir 
at  law  {b). 


R«ai  estate  held      V.  lu  some  cases,  real  estate  has  been  held  to  pass 
Tapani  In-     uuder  words,  even  more  vagne  and  informal  than  anj 

which  have  yet  been  the  subject  of  consideration.    Thuft 
in  ffopetoeU  y.  AcTdand  (c),  where  the  testator  devised  as 


(5)  It  seems  to  hare  been  orer-  never  been  eonveyed  to  him;  so  ^ 

looked  in  this  case,  that  the  free-  there  was  no  legal  estate  in  tfa«  ^ 

hold  fann,  in  respect  to  which  the  tator  upon  which  that  part  of  bis 

question  arose,  had  been  contracted  Honor's  decision  which  gs^e  ^^ 

to  be    purchased  by  the    testator  estate  to  the  trustees,  could  operfttc* 

before  he  made  his  wiU,  but  had  {e)  Salk. 2d9;  S.  C.  1  Com.l^ 
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follows : — *'  I  devise  all  my  lands,  tenements,  and  here-  chaf.  xxn. 
ditaments  to  A.  Item.  I  devise  all  my  goods  and  chat-  "  wbatsocTcr 
tels,  monies,  debts,   and  wheUsoever  else  I  have  [in  the  before  dimoted 

of  " 

toorld  {d )]  not  before  disposed  of  to  the  said  A.,  he  pay- 
ing my  debts  and  legacies ;  and  make  him  executor." 
Trevor^  C.  J.,  held,  that  by  these  words  an  estate  in  fee 
passed ;  for  it  could  not  have  any  effect  upon  the  per- 
sonal estate,  because  that  was  given  away  as  fully  aa  pos- 
sible by  the  words  precedent ;  therefore,  it  must  extend  to 
the  remainders  in  the  real  estate. 

The  reasoning  of  the  learned  Chief  Justice  deserves  at- 
tention, though  the  point  seems  not  to  have  been  neces- 
sary to  the  construction  that  the  devisee  took  a  fee ;  for 
the  prior  devise  was  clearly  adequate  to  carry  all  the 
lands,  and  the  charge  upon  the  devisee  woxdd  enlarge  his 
estate  in  those  lands  to  a  fee  (e). 

So,  in  ffuaiep  v.  Brooman  (/),  the  words,  "all  I  am  "  An i tm 

^  \./  /»        ^  '^  worth,"  held 

worth,"  were  held  to  comprise  land  in  the  vdll  of  a  very  to  cany  land, 
illiterate  testator  in  these  terms : — "  This  being  my  last 
will  and  testament,  I  give  and  bequeath  to  Mary,  daughter 
of  M.  H.,  and  likewise  to  the  son  and  daughter  of  S.  T., 
all  the  overplus  of  my  money ;  and  likewise  beg  of  my 
executor,  that  he  will  pay  into  the  hands  of  the  above 
children's  friends,  all  the  money  that  is  due  to  me  on  set- 
tling my  &ther*s  account.  Friday :  I  give  and  bequeath 
to  them  aU lam  worth,  except  £20  which  I  give  to  my 
executor,  M.  T.  B.'' 

This  case  may  be  considered  aa  exhibiting  the  extreme  Remirk  on 
point  to  which  the  decisions  have  gone,  in  applying  gene-  a^^J^T' 


(d  )  These  words  do  not  occnr  words  '*  I  make  A.  my  sole  heir ; " 

in  Salkeld.  Taylor  v.  JVM,  Sty.  dOl,  317,  319 ; 

(e)  See  post.  S.  C,  2  Sid.  75,  ante,  371,  n. 
(/)  1  B.  C.  C.  437.  So,  as  to  the 
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cMAT.  xzn.  ral  infonnal  words  to  real  estate.  Nothing  could  be 
more  comprehensive  or  more  nntechnical  than  the  ex- 
pression here  used.  The  case  was  cited  with  appiobatira 
by  Gidis^  C.  J.»  in  Doe  y.  Jtaut  {g). 

In  Pitman  t.  Stevens  {h\  the  testator  devised  as  fot 
«  An  Uttt  I      lows : — *^  I  give  and  bequeath  att  that  I  shall  die  possessed 
aessed  of ,  ml    of^  real  and  personal^  of  what  nature  and  kind  soeter^  after 
bdd^iMM '    my  jnst  debts  are  pcdd ;  I  do  hereby  appoint  P.  my  lesi- 
^'  duaiy  legatee  and  executor ;"  and  in  a  subsequait  part 

of  his  vnlly  he  desired  his  legatee  and  executor  to  let  his 
sister  be  interred  in  a  certain  vaolt,  and  recommended 
him  to  do  something  handsome  for  the  testator's  brotber* 
in-law  at  his  death,  or  when  he  should  want  anything  to 
live  on ;  it  was  held,  that  P.  took  a  fee  in  the  real  estate. 
In  the  case  of  Barday  v.  CollM  (f ),  it  vraa  held,  that  ft 
devise  to  trustees  of  the  residue  of  the  testator^s  real  and 
personal  estate  comprised  a  fireehold  messuage,  not  in- 
cluded in  the  specific  devises  of  the  vnll;  though  the 
trusts  expressed  were  so  indefinite  and  uncertain,  as  to 
render  it  impossible  for  the  trustees  to  act  without  the 
aid  of  a  Court  of  equity. 
"  Every  thing  So,  iu  the  casc  of  WUce  demandant,  WiXce  tenant  {i\ 
ot.^  where  a  testator  commenced  his  will  as  foUows : — *^  ^ 
touching  such  worldly  property,  wherevfith  it  hath  pleased 
God  to  bless  me  in  this  world,  I  give,  devise,  and  dispose 
of  the  same  in  the  folloveing  manner  and  form."  He  then 
proceeded  to  make  several  dispositions  of  land  and  good& 
and  concluded  vrith  the  follovdng  residuaiy  clause:"-— 
**  All  the  rest  of  my  worldly  goods,  bills,  bonds,  noies, 
book  debts,  and  ready  money,  and  every  thing  dse  I  die 
possessed  of  I  give  to  my  son  George,  whom  I  make  mj 


(ff)  7  Taunt.  81,  ante,  659.  (•)  6  Scott,  408. 

(A)  16  East,  605.  (i)  6  Moo.  &  PAy.  682. 
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whole  and  sole  executor."    It  was  held,  on  the  anthority    osat.  nn. 
of  the  preceding  cases,  especially  Smith  v.  Coffin^  that 
certain  real  estate  not  included  in  the  specific  devises, 
passed  hy  this  clause  to  the  testator's  son  €leorge,  and 
that  he  took  the  fee. 

On  the  other  hand,  in  the  case  of  Monk  v.  Mawds^ 
ley  Qc\  where  a  testatrix,  in  a  will  made  under  a  power, 
after  bequeathing  several  pecuniary  legacies,  proceeded 
thus : — *'  I  give,  devise,  and  bequeath  to  my  husband  P. 
M.,  my  two  fields  and  house  in  the  township  of  Great 
Neston,  likewise  the  remainder  of  my  personalty,  ofnd  aU  "  An  i  may 
/  m<]^  die  possessed  of  at  the  time  of  my  death,  after  the  of." 
above  bequests  are  fully  discharged,  my  just  debts  paid, 
funeral  expenses,  and  proving  this  my  last  will  and  testa* 
ment.  I  nominate  and  appoint  A.  K.,  and  my  husband 
P.  M.,  trustees  and  executors  of  this  my  last  will  and 
testament."  Sir  J.  Leach,  Y.-C,  held,  that  the  fee  in 
the  Neston  estate  did  not  pass  by  these  words.  The 
argument  for  the  husband,  his  Honor  observed,  was,  that 
these  words  would  have  no  effect,  unless  they  operated  to 
carry  the  fee  of  the  Neston  estate,  the  whole  personalty 
passing  by  the  prior  expression ;  but  he  knew  of  no  case 
in  which  words  had  been  held  to  carry  a  fee  simple,  be^ 
cause  they  would  otherwise  be  mere  surplusage  and  repe^ 
tition.  His  Honor  relied  much  on  the  words  ^  pos- 
sessed oi^"  as  being  applicable  exclusively  to  personal  efih 
tate,  especially  when  coupled  with  the  words  ''at  the 
time  of  my  decease,"  which  could  not  refer  to  real  es** 
tate. 

So,  in  the  case  of  Henderson  v.  Farbridge  (/),  it  was 
contended,  that  the  equity  of  redemption  in  a  copyhold 
estate,  passed  under  the  following  words,  in  a  letter  from 

{k)  1  Sim.  286.  {I)  \  Ruas. 479. 
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CHAP.  ixii.  the  deceased  (who  was  abroad  in  a  militaiy  capacity,)  to  Us 
mother.  After  giving  some  directions  respecting  the  rents 
of  the  property  in  question,  he  said,  "  Provided  I  should 
die,  or  be  slain  in  the  wars,  or  by  any  other  means  before 

"  AU  my  ef.  my  retum,  I  give  and  bequeath  aU  my  effects  (after  pay- 
ing of  every  due  demand)  to  you  for  life,  and  then  to  go 
to  my  younger  sister  Ann."  In  another  letter  to  his  mo- 
ther, he  made  very  affectionate  mention  of  his  sister  Aim, 

*«  Whit  uttie  I   and  added  these  words :  "  If  anvthinir  should  happen  to 

have  to  call  my  ,  ,  ^  o  rr 

own."  me  in  this  country,  what  little  I  have  left  to  cdU  my  osm, 

may  be  useful  to  her."  Lord  Giffordy  M.  R-,  was  of 
opinion  that,  treating  these  papers  as  testamentary,  the 
words  were  inadequate  to  pass  property  of  the  nature  of 
real  estate. 


Words  detcrip.       VI.  It  remains  to  be  observed,  that  words  applicable 

tive  of  personal  ,  » 

estate  only  held  exclusivcly  to  personsl  estate  have  sometimes,  by  force  of 

to  carry  land-^  ,  .  .  i 

when.  the  context,  been  held  to  include  land.     This  frequently 

happens  where  an  expression  is  evidently  used  as  referen- 
tial to  and  synonymous  with  an  anterior  word,  clearly  de- 
scriptive of  real  estate ;  in  which  case  its  extent  of  opera- 
tion is  measured,  not  by  its  own  inherent  strength,  but  by 
the  import  of  its  synonym. 

Thus,  in  the  case  of  Hope  d.  Brawn  v.  Taylor  (m\ 
where  a  testator,  after  devising  certain  lands  to  A.,  B., 
and  C,  and  giving  pecuniary  legacies  to  B.  and  C,  pro- 
vided that,  if  either  of  the  persons  before  named  died 
without  issue,   then  the  said  legacy  should   be   divided 

Word  Uffoey,    equally  between  them  that  were  alive :  it  was  held,  that 

held  to  ref^r  to       *  -      t 

real  estate        the  word  '^  legacy  "  in  this  clause  extended  to  the  land 


(m)  1  But.  268. 
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before  devised.     Foster^  J.,  observed,  that  one  of  the  per-    chap,  xxn. 
sons  named  had  no  pecuniary  legacy.  antecedoitix 

So,  in  the  case  of  Hardacre  v.  Nash  (»),  where  a  tes- 
tator, after  bequeathing  two  legacies  of  £150  each  to  his 
son  and  daughter,  gave  all  his  real  and  personal  estate  to 
his  wife  for  life,  and  at  her  death,  a  copyhold  and  freehold 
estate  to  the  son,  and  a  copyhold  messuage  to  the  daugh- 
ter ;  addin(r,  "  but  if  either  or  both  of  my  children  should  Won* "  i«g»- 

■  ®'  ^  des"heldto 

die  before  the  decease  of  my  wife,  then  those  legacies  refer  to  roaty 

before  deviaecU 

which  are  here  left  them  shall  return  unto  my  wife,  for 
her  sole  use  and  benefit,  and  for  her  to  dispose  of  freely  as 
she  might  think  fit."  It  was  contended,  that  the  word 
legacies  here  referred  to  pecuniary  legacies,  and  those 
only ;  but  the  Court  of  K.  B.  held,  that  it  extended  to 
the  real  estate  devised  to  the  children ;  and,  consequently, 
that  on  the  death  of  the  son  in  the  lifetime  of  the  widow, 
she  became  entitled  to  the  property  given  to  him. 

Upon  the  same  principle,  the  word  effects  (though  ap- 
plicable strictly  to  personalty  only  {p))  has  been  held  to 
comprehend  the  several  particulars  before  mentioned,  con- 
sisting of  both  real  and  personal  estate. 

As  in  Doe  d.  ChiUcott  v.  White  (p),  where  a  testator,  ••  Said  effccti," 

held  to  com- 

after  making  several  pecuniary  bequests,  devised  to  A.  prehend  land 
the  income  of  a  certain  cottage,  and  to  E.  the  half  of  a  tioned. 
certain  estate ;  and  all  the  residue  of  his  goods,  chattels, 
rights,  credits,  personal  and  testamentary  estate,  and  also 
bis  lands,  tenements,  and  hereditaments,  he  gave  to  his 


(fi)  6  Dum.  &  E.  716.    Ab  to  the  d.  Oibton  r.  Oell,  4  Dowl.  &  Ryl.    "  Share/'^^ 

words  "  share,"  "  share  aforesaid,"  387  ;  Doe  d.  Driver  y.  Bwoling,  6   "  POrtw**'"  *^ 

^'  portion,"  and  similar  expressions,  Bam.  &  Aid.  722. 
as  applying  to  one  or  more  of  seyend  (o)  CkunJUld  y*  Gilbert^  3  East, 

preceding  subjects,  vide  Doe  d.  I^cp-  516  ;  Doe  d.  Hids  r.  Dring^  2  M. 

fordY.  Stopford,  5  East,  501 ;  Hard-  &  Selw.  448. 
man  y.  Johnson,  3  Mer.  348 ;  Doe         (p)  1  East,  33. 
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cvAP.  nn.  wife  for  life,  whom  he  made  sole  executrix ;  and  he  al- 
lowed  her  to  give  what  ahe  thought  proper  of  "  her  pdd 
effects  "  to  her  sisters^  the  said  A.,  and  £.,  for  their  lites ; 
and,  after  the  above  lives  were  expired,  he  gave  all  his 
lands  to  J.,  who  was  his  heir  at  law :  it  was  held,  tkt 
the  power  of  the  widow  extended  to  all  the  real  and  per- 
sonal estate  given  to  her  for  life,  including  the  oottage  in 
which  A.  had  a  life  interest. 

So,  in  the  case  of  Marquess  of  TUchfidd  v.  HomcastU  (q\ 

where  the  testator  directed  all  his  debts  and  funeral  and 

testamentary  expenses  to  be  paid ;  and  bequeathed  all  lus 

furniture  and  goods,  linen,  plate,  and  books  to  his  brother 

wofd  '<  ef-      J.     He  gave  to  Ruth  Chambers  an  annuity  payable  out 

upon  the  whole  of  his  real  and  personal  estate,  adding  ''  and  this  my  exe- 

toie^^itef    cutors  hereinafter  named  will   contrive."      Then  after 

giving  several  legacies,  he  gave  and  bequeathed  all  the 
residue  of  his  goods  and  chattels^  personal  estate^  ^^ 
ofwhai  nature  and  kind  saetjer,  to  trustees,  directing  them 
to  take  an  inventory  of  all  his  goods  and  chattebk  d 
whatsoever  nature  they  might  be ;.  but  not  to  dispose  of 
nor  sell  any  part,  not  even  the  books,  until  the  death  of 
his  brother,  then  the  whole  of  the  effects,  &c.  to  be  soli 
and  the  money  arising  therefrom,  to  be  considered  the  pro- 
perty of  the  noble  person  thereinafter  bequeathed  to. 
And  the  testator  further  directed  that  no  part  of  the  real 
property  he  had  in  houses,  land,  &c.  should  be  disposed  of 
at  the  time  of  his  decease.  And  then  (after  many  int^ 
vening  directions  concerning  his  personal  estate)  he  de- 
clared his  determination,  that  his  brother  should  hare 
the  whole  of  the  profits  arising  from  his  estates,  as  lents^ 
interest,  dividends,  as  they  arose,  for  his  maintenance,  sufr- 
ject  to  the  control  and  management  of  his  trustees,  and 

{q)  Rolls,  Trin.  Tenn,  1838,  X6-     in  Chancery,  9th  Dec,  1799^  ^ 
ported  2  Jnr.  610 ;  Eunter  y.  Pvghy^     ported  4  Jnr.  671. 
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that  he  should  have  the  entire  use  of  his  furniture,  in    eHAP.xzii. 

short  eyeiy  thing ;  adding  '*  And  I  further  will  and  direct, 

that  my  said  trustees,  on  the  demise  of  my  brother,  shall 

stand  seised  and  possessed  of  such  moneys  and  effects^  upon 

trust  to  pay  the  same  to  the  noble  Marquess  of  Titchfield 

to  his  own  entire  use."     Lord  Langdalcy  M.  R.,  held,  that 

the  testator's   real   estate   passed    under   this    clause. 

^  Much  has  been  said  in  argument,"  observed  his  Lord-  Critidim  oq 

OD  tbt  word 

ship,  as  to  the  meaning  of  the  word  **  effects  "  which  waa  "  effects." 
nnderstood  by  Lord  Mamfidd  to  mean  much  the  same 
thing  as  worldly  substance,  although  certainly  in  sub- 
sequent cases,  the  Courts  have  inclined  to  consider  that 
word  in  its  proper  or  natural  interpretation  to  be  con- 
fined to  personal  estate,  unless  there  are  other  words  in 
the  context  to  control  that  meaning ;  I  do  not  express  any 
opinion  on  that,  although  I  am  not  aware  of  any  reason 
why  the  word  should  not  be  applicable  to  the  ^  effects  " 
generally  arising  from  a  man's  industry,  whether  consisting 
of  peisonal  or  of  real  estate ;  but  it  is  not  now  necessaiy  to 
express  an  opinion  on  so  refined  a  point  of  construction. 
The  testator  intended  that  his  debts  should  be  paid ;  and 
after  that  was  done,  that  his  brother  should  enjoy  what 
remained  of  his  real  and  personal  property  for  his  life, 
and  after  his  brother's  death,  he  did  not  intend  any  rela- 
tion to  have  any  part  of  his  property,  but  he  did  intend 
that  his  property  should  go  to  the  plaintiff.  He  subjected 
the  whole  of  his  property  to  the  payment  of  debts.  Then 
the  annuity  given  to  Ruth  Chambers  was  to  be  paid 
out  of  his  real  and  personal  estate,  which  his  executors 
were  to  contrive.  His  executors  were  to  contrive  the 
mode  of  payment  of  the  annuity  out  of  the  real  and  per- 
sonal estate.  They  were,  therefore,  to  have  some  estate 
or  power  to  enable  them  to  do  that.  The  testator  after- 
wards, it  appears  to  me,  gives  directions  as  to  the  whole 
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«  Said  effect! 
bequeathed  to 
E.,"  referred 
to  land  before 
deYued. 


of  the  property  which  was  producing  income.  He  giyes 
directions  as  to  his  real  property.  Nothing  was  to  be 
sold  during  the  life  of  his  brother.  His  property  was 
realized — ^perhaps  it  might  be  right  to  say  "  effected  "—at 
the  time  of  his  death,  and  he  meant  it  to  remain  so  until 
his  brother's  death.  Taking  the  whole  of  the  will  toge- 
ther, it  does  appear  to.  me  that^the  testator  has  giTen  all 
his  real  and  personal  estate  to  the  trustees,  for  the  benefit 
of  his  brother,  during  his  life,  and  has  directed  that,  at 
his  death,  all  shall  be  conyerted  into  money,  and  paid  to 
the  plaintiff." 

So,  in  Den  d.  Franklin  y.  Trout  (r),  where  the  deyise  was 
to  E.  of  ^^  all  my  estate  and  effects  whatsoeyer  and  wheie- 
soeyer,  which  I  shall  be  possessed  of  or  entitled  to  at  the 
time  of  my  decease,"  in  trust  to  pay  funeral  expenses  and 
debts.  The  testator  then  subjected  his  *^  said  effects  k- 
queaihed  to  E^  to  the  following  l^acies,  and  went  on  to 
enumerate  certain  pecuniary  legacies,  and  gave  to  S.  a 
house  in  W.  He  directed  that  all  the  aboye  l^acies 
should  be  paid  out  of  his  effects  by  the  said  £.  yrithin 
twelye  months  after  his  decease,  and  then  gaye  and  be- 
queathed all  the  residue  and  remainder  of  his  said  ^eds 
to  the  said  E.,  her  heirs  and  assigns,  for  eyer.  It  was 
held,  that  E.  took  the  remainder  in  fee  in  the  house  de- 
yised  to  S.,  (which  was  the  testator's  only  real  property,) 


Force  of  tome 
referential  ex-* 
presnons. 


(r)  16  East,  394.  As  to  the  effect 
of  some  referential  expressions  of 
frequent  occurrence,  ''as aforesaid," 
see  WeddeU  v.  Mwnday^  6  Yes.  341 ; 
ISibl^  Y.  Perry y  7  Ves.  622 ;  Mere- 
dith T.  Meredith,  10  East,  603 ;  '*  as 
before,"  Mitenamara  r.  Lord  Whit- 
worth,  G«o.  Coop.  248;  '<in  like 
manner,"  Boe  d.  Aisirep  y.  Aisirop 
2  Bl.  1228 ;  **  on  the  same  terms  or 


conditions,"  OcodtUle  d.  CVom  t. 
WodhuU,  Wnies,  692 ;  Lmgiim  t. 
Sinum,  12  Yes.  296 ;  and  other 
expressions  of  reference  to  some  ante- 
cedent clause  or  proviaon ;  ^Sto^ 
▼.  Baker,  4  Yes.  732;  Roei.  Wrm 
V.  ClayUm,  6  East,  628 ;  JM  ▼• 
PrM,  10  Yes.  486.  See  also  Fokn^ 
T.  Cwmii>e,  4  Yes.  101 ;  Bwbu  ▼• 
Blaciett,  Cowp.  233. 
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by  this  devise.  Lord  EUenborough  relied  much  on  the  testa-    obap.  xxn . 
tor  having  included  the  house  among  the  enumerated  lega- 
cies, by  which  he  had  explained  himself  to  describe  that  pro- 
perty under  the  denomination  of  "  effects  "  and  "  legacies." 

The  preceding  cases,  in  w^hich  words,  in  themselves 
clearly  inapplicable  to  real  estate,  have  been  held  to  ex- 
tend thereto  by  force  of  the  context,  are  the  exact  con- 
verse of  those  discussed  in  the  first  division  of  the  present 
chapter. 

But  in  Roe  d.    Walker  v.  Walker  {s\  a  testator  de-  <<  Said  hoiua, 
vised  to  his  wife  a  certain  house,  with  all  his  lands^  goods,  teiB/'*(omit. 
and  chattels,  whatsoever  and  wheresoever,  for  her  life;  unL before 
and  if  his  aforesaid  wife  should  die  before  his  sons  H.  pass'Lids."^ 
and  R.  came  to  the  age  of  fifteen,  then  that  his  house, 
lands,  goodsy  and  chattels,  that  is  to  say,  the  rents  arising 
from  the  same,  should  be  employed  in  bringing  them  up, 
until  the  age  of  fifteen.     The  testator  then  declared  his 
will  to  be,  that  his  aforesaid  house,  goods,  and  chattels, 
equally  should  be  divided  between  all  his  sons  and  daugh- 
ters that  should  be  living  at  that  time,  share  and  share 
alike.     It  was  held,  that,  under  the   last   devise,  the 
lands  did  not  pass. 

It  will  be  observed,  that,  in  Doe  d.  ChillcoU  v.  White,  Remark  on 
and  in  Den  d.  Franklin  v.  Trofut,  the  word  "  effects  "  was  Dm  ▼/ 7v«m/f ' 
used  as  synonymous  with,  and  descriptive  of  the  same  ^Mtr^ 
Bubject  as,  the  anterior  expressions,  which  unquestionably 
comprised  real  estate ;  but  in  Roe  v.  Walker,  the  testator 
had  in  the  third  devise  adopted  precisely  the  same  phrase- 
ology as  in  the  first  and  second,  with  the  omission  of  a 
single  word,  and  that  word  the  only  one  which  applied  to 
the  land.    It  was  too  much,  therefore,  to  infer  that  these 


(«)  3  Bo8.  &  Pull.  37  5. 
VOL.  I.  Y  T 
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CHAP.  XXII.  words,  with  bo  material  an  omis&iony  were  intended  to 
describe  the  same  subject  as  the  preceding  expreaeioBBt 
however  reasonable  might  be  the  conjecture  that  the  omis- 
sion was  undesigned. 

If  the  t€%tator  in  the  third  gift  had  nsed  terms  of 
description  not  exactly  corresponding,  so  far  as  they  Yf&A, 
with  those  of  the  preceding  devises,  the  dif&culty  of 
adopting  this  construction  might  not  have  been  so  in- 
superable. It  would  not  then  have  imposed  upon  the 
Court  the  necessity  of  treating  the  same  words  in  tbe 
several  gifts  as  descriptive  of  a  different  subject. 

Sometimes  a  testator,  after  devising  his  property  to 
trustees  in  general  and  ambiguous  terms,  shews,  by  a 
direction  to  the  trustees  concerning  some  part  of  his  real 
estate,  an  intention  that  the  previous  devise  shall  com- 
prise  property  of  that  description. 

Direction  re-         Thus,  in  the  casc  of  Kififf  V.  Shrives  (<),  K.  being  seised 

ofTe^state     of  a  freehold  farm  and  estate  in  his  own  occupation,  b? 

^ttbtf^woi^.  his  will,  gave  and  bequeathed  to  his  two  brothers  all  bis 

goods,  chattels,  estate^  and  effects,  of  what  nature  or 
quality  soever  and  wheresoever,  (not  thereby  otherwise 
disposed  of,)  upon  trust,  first,  that  all  the  testator's  debt6» 
funeral  expenses,  &c.,  should  be  paid  and  satisfied,  aod 
that  whatsoever  remained  after  such  discharge,  of  his  per" 
sonal  effects  should  be  appropriated  to  the  use  of  bis 
family,  that  is  to  say,  his  wife  and  eight  sons ;  secondlr, 
that  the  testator's  family  should  be  placed  in  the  farmj 
his  own  estate,  until  his  youngest  son  should  attain  tbe 
age  of  twenty-one;  and,  lastly,  that,  on  his  attaining 
that  age,  his  said  estate  should  be  sold,  and  the  prodnce 
divided  among  his  (the  testator's)  fiunily;  and  he  ap- 


(0  4  Moon  &  Scott,  149. 
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pointed  his  said  brothers  his  executors.  The  testator  chap,  xxu. 
being  seised  of  a  freehold  estate,  in  addition  to  the  farm 
he  occupied,  and  his  personal  effects  being  insufficient  to 
satisfy  his  debts,  it  was  held,  that  his  executors  were  en- 
titled to  sell  such  freehold  estate  for  the  payment  of  his 
debts. 


yy2 
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CHAPTER  XXIII. 


WHAT  WORDS  WILL  COMPRISE  THE  GENERAL  PER- 
SONAL ESTATK 


» 


Extent  of  words  **  Goods;'  *«  Chattels, 
«*  Effects;'  "  Thingsr-^Bestrie- 
tive  effect  of  Association  with  more 


limited  Terms. — Cfeneral  Em- 
due  held  to  pass  by  word  **  Mo- 
nq^;*  and  other  informal  woHi* 


Word  "  Ef- 
fects," 
"goods,"  or 
**  chattels," 
whether  it 
comprises  en- 
tire personal 
estate. 


The  word  effects^  and  eyen  the  word  goods  (a),  or  chat- 
tels {b)y  will,  it  seems,  comprise  the  entire  personal  estate 
of  a  testator,  unless  restrained  by  the  context  within  nar- 
rower limits.  Where,  however,  such  general  expressions 
stand  immediately  associated  with  less  compreheDsire 
words,  they  haye  been  sometimes  restrained  to  articles 
ejusdem  generis ;  the  specified  effects  being  considered  ^ 
denoting  the  species  of  property,  which  the  laiger  term 
was  intended  to  comprise;  and  this  upon  a  principle,  evi- 
dently  analogous  to  that  on  which  (as  we  have  seen)  the 
words  "  estate"  and  "  property"  have  been  confined  to 
personalty,  by  their  juxta-position  with  words  descriptive 
of  that  species  of  property. 

As  in  Cook  v.  Oakley  (c),  where  the  testator,  (who  was 


(a)  See  Portman  v.  WiUiSj  Cro. 
El.  386,  where  it  was  held,  that 
leaseholds  passed  under  a  hequest  of 
"  the  residue  of  my  goods."  See 
also  Anon.y  1  P.  W.  267. 

{h)  Co.  Litt.  118.  a. 


(c)  1  P.  W.  202.  See  also  5w» 
V.  Comforth,  2  Ves.  sen.  278 ;  Ca- 
vendish Y,  Cavendishj  1  B.  C.  C. 
467;  Porter  v.  Tounu^,  3  Ves. 
311. 
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fiailor  on  ship-board,)  gave  to  his  mother  if  alive,  his  gold    chap,  xxm. 
lings,  buttons,  and  chest  of  clothes,  and  to  his  loving 
friend  F.  (a  shipmate,)  his  red  box,  arrack,  and  all  things  Word<  <<  and 
not  before  bequeat/ied^  and  made  him  sole  executor.     Sir  rtnctodby  ^^' 
J.  TrevoTy  M.  K,  held,  that  the  testator's  share  in  a  dwCTiption.^ 
leasehold  estate  did  not  pass  by  these  words. 

The  circumstance  of  a  specific  or  pecuniary  legacy 
being  given  to  the  same  legatee,  or  of  the  general  bequest 
being  followed  by  dispositions  of  particular  portions  of 
the  personal  property  to  other  persons,  has  commonly 
been  considered  to  favour  the  supposition,  that  such  be- 
quest was  not  to  comprise  the  general  residue. 

Thus,  in  Mawlings  v.  Jennings  (rf),  where  the  testator  Word"^€c/#" 
gave  to  his  wife  certain  Bank  Stock,  together  with  all  ^^nuxt.^ 
his  ''  household  furniture  and  effects^  of  what  nature  or  kind 
soefcer^  that  he  might  be  possessed  of  at  the  time  of  his 
decease ;  and  then  bequeathed  certain  stock  and  money 
legacies  to  other  persons.  Sir  William  Grants  M.  R., 
held,  that  the  bequest  to  the  wife  was  confined  to  articles 
of  the  nature  of  those  specified,  and  did  not  comprise  the 
general  residue;  observing,  that  part  of  the  property 
being  given  to  her  afterwards  (^),  the  word  "  effects  "  must 
receive  a  more  limited  interpretation. 

The  words  here  were  very  general,  but  the  manner  in  Remark  on 
which  the  testator,  after  making  the  bequest  in  question,  jewu^M.  ^' 
had  gone  on  to  give  specific  and  pecuniary  legacies, 
(though  he  did  not  complete  the  disposition  of  his  per- 
sonal estate  by  a  residuary  clause,)  seemed  hardly  recon- 
cilable with  the  supposition,  that  the  prior  gift  to  the 
wife  was  intended  to  embrace  the  general  residue,  as  it 


(d)  13  Ves,  39.  only  other  bequest  to  the  wife  is  of 

(e)  But,  according  to  the  state-      the  Bank  Stock,  which  is  atUerior. 
ment  of  the  will  in  the  report,  the 
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CHAP.  Txu.   her  person,  and  the  exception  of  the  gold  watch  shewed 
the  latitude  of  the  expression. 

In  some  instances,  howeyer,  the  argument  in  &yoiir  of 
the  restricted  construction,  founded  on  subsequent  expres- 
sions, descriptive  of  a  particular  species  of  property,  has 
not  been  allowed  to  prevail  against  the  force  of  the  pre* 
vious  general  words. 
Subsequent  ex-       Thus,  iu  the  casc  of  Bennett  y.  Bachelor  (/),  where  a 

pressions  held 

not  to  be  re-      testator  bequeathed  unto  P.  (to  whom  he  had  before  de- 

yised  real  estates,  and  had  also  giyen  specific  legacies,)  all 
his  household  goods,  books,  linen,  wearing  apparel,  and 
all  other,  not  before  bequeathed,  ffoods  and  chattds  Aat  k 
should  be  in  possession  of  at  the  day  of  his  d^cease^  except 
the  plate  and  legacies  before  and  thereafter  given  and  be- 
queathed; and  he  also  bequeathed  to  the  said  P.  all 
monies  due  from  his  (the  testator's)  tenants,  and  other  per* 
sons.  Lord  Thurhw  held,  that  the  whole  residue  passed 
by  the  bequest ;  observing,  in  reference  to  the  latter  words, 
that  the  testator  might  not  know  that  the  debts  would 
pass  by  the  words  "  goods  and  chattels." 
Exception,  A  couclusiyc  grouud  for  giying  to  equiyocal  words  their 

tor^'of^u^i  l^'fger  signification,  occurs  where  the  bequest  containfi  an 
^°'^^*  exception  of  certain  things,  which  such  bequest,  according 

to  its  restricted  construction,  would  not  comprise ;  the  tes- 
tator haying  in  such  a  case  afforded  a  key  or  explanation 
to  his  OMm  ambiguous  language,  by  shewing  that  he  con- 
sidered that  the  bequest  would,  without  the  exception, 
haye  included  the  excepted  articles.  This  question  has 
generally  arisen  under  gifts  of  goods  and  chattels^  ^ 
stricted  to  a  certain  locality ;  but  the  principle,  it  is  ob- 
yioufi,  is  equally  applicable  to  bequests  not  so  restricted. 


(O  8  B.  C.  C.  29.    See  also  Flmming  t.  Burrows^  1  Russ.  276,  P<^ 
699. 
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Thus,  in  the  case  of  Hotham  v.  Sutton  {fh\  where  A*  chap.  xxm. 
having  two  sons  and  a  daughter,  B.,  C,  and  D.,  after  be- 
queathing for  their  benefit,  a  sum  of  £12,700,  Three  per 
Cent.  Consols,  gave  all  the  residue  of  her  personal  estate 
and  effects  to  her  youngest  children,  C.  and  D.,  as  therein 
mentioned.  A.  on  the  day  of  making  her  will  executed 
a  codicil,  and  reyoked  so  much  of  hg:  will  as  related  to 
the  bequest  to  her  son  C,  of  a  share  of  her  *^  plate,  linen, 
household  goods,  and  other  effects,  {money  eaceptedyY^  and 
gave  the  whole  thereof  to  her  daughter.  The  question  waj9,  «  Houehoid 
whether  the  reyocation  extended  to  the  general  residuary  SSboto,  n^J^ 
personal  estate,  or  whether  the  words  "  and  other  effects  **  "**p***-  ' 
were  not  restrained  by  the  prior  terms  to  articles,  ejusdem 
generis.  Lord  Eldon  decided  in  favour  of  the  former  con- 
struction. He  obseryed,  ^^  The  doctrine  appears  now  to  be 
settled,  that  the  words  '*  other  effects  "  in  general,  mean 
effects  ejusdem  generis.  I  cannot  help  entertaining  a 
strong  doubt,  whether  this  testatrix,  if  asked  whether 
she  meant  effects  ejusdem  generis,  or  contemplated  the 
share  of  all  which  she  had  considered  her  effects  in  the 
will,  would  not  have  answered  that  the  latter  was  her 
meaning.  Her  expression  is  conclusive  upon  that. 
Money  cannot  be  represented  as  ejusdem  generis,  with 
plate,  linen,  and  household  goods.     The  express  excep- 


(m)  15  Yes.  819.  Compare  this 
case  with  FUnming  v.  Brook,  1 
Sch.  &  Lef.  318,  where  Lord  BBdu- 
dale,  on  the  authority  of  Moore  v. 
Moore,  1  B.  C.  C.  127,  held,  that  a 
bequest  of  "  all  my  property,  of 
whatever  nature  or  kind  the  same 
may  be,  that  may  be  found  in  A/s 
house,  except  a  bond  of  B.  in  my 
writing-box,"  did  not  pass  amortgage 
security,  and  another  bond,  and  cer- 


tain bankers'  receipts,  which  were  in  Mortgage, 

the  house,  on  the  ground,  that  choses  K^n^l^  „. 

in  action  had  no  locality  for  this  oeipta  hdd  not 

purpose,  (a  doctrine  which  is  now  Jlj^L**^"^' 

well  settled ;  1  Ves.  sen.  273 ;  1  Bro.  houee, 

C.  G.  127, 129,  n.) ;  and  his  Lordship 

being  of  opinion  that  an  exception 

in  the  will  of  one  security  was  not 

sufficient  evidence  of  the  testator's 

intention  to  paasfdl  the  other  choses 

in  action. 
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CHAP.  mil. 


Lord  Bidan't 
ftatement  of 
general  nile* 


"  not  re- 


«  And  aU  ef- 
fleets  whatso- 
ercr, 

■tricted  by 
lociation  with 
more  limited 
termB, 


tion  of  money  out  of  the  other  effects,  shews  her  under- 
standing, that  it  would  have  passed  by  those  words ;  that 
express  words  were  required  to  exclude  it,  and  by  force 
of  that  exclusion  of  the  excepted  article,  she  says,  she 
thought  the  words  of  her  bequest  would  carry  things  non 
ejusdem  generis.  This  disposition  must,  therefore,  be 
taken  to  comprehend  all  that  she  has  not  excluded,  which 
is  money  only." 

It  will  be  observed,  that  Lord  Eldan^  in  the  last  case, 
lays  it  down,  that  the  words  **  other  effects "  in  general, 
mean  effects  ejusdem  generis ;  but  such  a  position  seems 
scarcely  to  accord  with  some  subsequent  decisions  aboat 
to  be  stated;  one  of  which,  it  will  be  seen,  was  deter- 
mined by  the  same  learned  Judge  who  decided  Jtaudiny 
y.  Jennings  (n),  which  case  certainly  carried  the  restricted 
construction  to  its  extreme  point ;  and  probably  was  in 
Lord  BMofis  view,  when  he  advanced  the  above  dictmn. 

Thus,  in  the  case  of  CampbeU  v.  Prescott  (o),  where » 
testator  gave  to  his  sons  A.  and  J.,  all  his  sugar-house, 
cupola  and  merchandize  stock,  with  jewels,  plate,  hooise- 
hold  goods,  furniture,  and  all  effects  whatsoevety  and  ap- 
pointed them  executors.  Sir  W.  Granty  M.  R^  hdi 
that  the  whole  personalty  passed  under  this  clause;  i^ 
marking,  that  there  was  no  case  for  the  restrictive  sense 
attempted  to  be  put  upon  the  words  **  all  my  effects  what* 
soever." 

So,  in  the  case  of  Mixhdl  v.  Midiell  ( p) ;  Sir  J.  LeoA, 
V.  C,  held,  that  the  personal  estate  of  a  testator  passed 
under  a  bequest  of  all  and  singular  his  plate,  lin^i^ 
china,  household  goods,  and  furniture  {q\  and  effeds  thai 


(»)  15  Yes.  503. 
(o)  Ante,  p.  693. 


{p)  6  Madd.  S9. 
(q)    The     words 


u 
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J^  should  die  possessed  of.    His  Honor  considered,  that   oHAy.  xxm. 
this  construction  of  the  word  "  effects  "  was  aided  by  the  "  Piate»  «^.i 

''  "  and  effecto 

subsequent  words,  *'  that  I  shall  die  possessed  of,"  and  that  i  ahau  die 
observed,  that  the  expression  was  not  household  goods, 
furniture,  and  effects ;  but  ^^  household  goods,  and  furni- 
ture, and  effects,"  which  imported  a  distinct  sense  in  the 
word  "  effects." 

Again,  in  the  case  of  Flemming  v.  Burrows  (r),  where  a  "  Or  whatever 

cIm  I  may  then 

testator,  after  commencing  his  will  with  the  words  '*  As  boDoiaeaaed 
for  such  temporal  estate,  as  God  in  his  mercy  hath  be- 
stowed upon  me,  I  give  and  dispose  of  the  same  as  fol- 
loweth;"  devised  certain  lands  to  his  natural  son  D., 
adding,  'likewise  my  furniture,  plate,  books,  and  live 
stock,  or  whatever  else  I  may  then  be  possessed  of  at  my  de^ 
ceascy  also  my  shipping  and  ropery  concerns  at  W.  and 
H.,"  he  paying  the  debts.  It  was  contended  that  these 
words  were  to  be  confined  to  articles  ejusdem  generis, 
with  those  specified  before,  i.  e.  furniture,  &c.,  with  which 
they  stood  immediately  associated,  and  also  on  the  ground 
of  their  being  followed  by  the  mention  of  specific  articles, 
which  were  already  included,   if  the    previous  words 


goods"  or  "furniture,"  will  include 
pictures  hung  up,  and  plate,  and 
house  linen,  unless  these  words  are 
used  elsewhere  in  the  will  in  con- 
tradistinction thereto ;  Pre.  Ch.  251 ; 
but  not  hooks ;  3  Atk.  201 ;  Amb. 
605;   or  wines,  3  Yes.  311;    or 
goods  belonging  to  the  testator  in 
the  way  of  trade ;  2  P.  W.  302  ;  1 
Ves.    sen.   97;    Amb.   611.     The 
words  "household  effects,"  it  seems, 
extend  to  all  that  is  in  the  house 
for  use,  consumption,  or  ornament, 
and  hare  been  held  to  comprise  ap- 
paratus for   turning   models,   pic- 


tures, oigan,  parrot,  books,  wines,  "  Honachold^ 
and   liquors,    but  not  a  pony  or  JJ^'and 
cow,  or  a  fowling-piece,  unless  used  *'  household 
for  domestic  defence ;  1  Sim,  &  Stu.  •"•*'*■• 

189.  As  to  the  words  *'  live  and 
dead  stock,"  see  3  Yes.  311 ;  3  Mer. 

190.  Growing  crops,  it  seems,  will 
pass  under  a  hequest  of  stock  of  a 
farm  ;  6  East,  604,  n. ;  or  stock 
upon  a  farm ;  8  East,  339.  And 
see  1  Roper  on  Leg.,  by  White, 
249. 

(r)  1  Rubs.  276.    See  also  SuUon 
V.  Sharp,  Id.  146. 
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CHAP.  ZZIII. 


"  Monejs, 
goods,  &c.,  my 
property,  which 
may  remain/' 
&c. 


General  re- 
mark on  pre- 
ceding cases. 


Effect  where 
will  also  con- 
tains general 
residuary  danse. 


amounted  to  a  general  residuary  gift ;  but  Lord  Giffori^ 
M.  R.,  held,  on  the  authority  o^  and  the  reasoning  in 
Bennett  v.  Bachelor  {s),  that  these  circumstances  were  in- 
adequate to  restrain  the  generality  of  the  bequest. 

Lastly,  in  the  case  of  Kendall  v.  Kendall  {t\  where  a 
testator,  after  bequeathing  to  his  wife  an  annuity,  pro- 
ceeded thus : — *^  I  also  bequeath  to  mj  said  wife,  all 
moneys,  goods,  chattels,  clothing,  &c.,  my  property  which 
may  remain  after  paying  the  charges  incident  to  nj 
funeral,  and  such  debts  as  I  may  owe  at  my  death."  Sir 
J.  Leach^  M.  R.,  held,  that  the  residue,  which  consisted 
principally  of  stock,  passed  by  these  words ;  his  Honor 
considering,  that  the  words  "  clothing,"  &c.,  did  not 
qualify  the  preceding  general  words. 

These  cases  indicate  the  disposition  of  the  Judges  of 
the  present  day  to  adhere  to  the  sound  rule,  which  gires  to 
words  of  a  comprehensive  import  their  full  extent  of  ope- 
ration, unless  some  very  distinct  ground  can  be  collected 
from  the  context,  for  considering  them  as  used  in  a  spe- 
cial and  restricted  sense. 

It  is  to  be  observed,  however,  that  in  all  the  preceding 
cases,  there  was  no  other  bequest  capable  of  operating  on 
the  general  residue  of  the  testator's  personal  estate,  if  tbe 
clause  in  question  did  not.  Where  there  is  such  a  be- 
quest, it  supplies  an  argument  of  no  inconsiderable  weight 
in  favour  of  the  restricted  construction,  which  is  then  re- 
commended by  the  anxiety  always  felt  to  give  to  a  will 
such  a  construction  as  will  render  every  part  of  it  sensi- 
ble, consistent,  and  effective. 

To  this  ground  may  be  referred  the  case  of  WooUani 
V.  Wodcomb  («),  where  the  testator  gave  to  his  wife,  all 


(«)  Ante,  696.  (0  4  Russ.  360. 

(«)  3  P.  Wms.  112,  Cox's  Ed. 
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the  furniture  of  his  parsonage  house,  and  all  his  plate,  chap.  xxm. 
household  goods,  and  other  goods^  (except  hooks  and 
papers,)  and  all  his  stock  within  doors  and  without, 
and  all  his  com,  wood,  and  other  goods,  belonging  to  his 
parsonage  house;  and  gave  the  residue  of  his  personal  es- 
tate to  J. .  The  question  was,  whether  ready  money, 
cash,  and  bonds,  should  pass  to  the  wife.  It  was  con- 
tended, that  the  devise  of  all  the  testator's  goods,  should 
carry  all  his  personal  estate ;  omnia  bona  being  words  of 
the  laigest  extent  and  signification,  with  regard  to  per- 
sonals. To  which  it  was  answered,  that  if  the  devise  of 
all  the  testator's  goods  were  to  be  taken  in  so  large  a 
sense,  it  would  disappoint  the  bequest  of  the  residue; 
that  the  words  *'  other  goods "  should  be  understood  to 
signify  things  ejusdem  generis  with  househdd  goods,  in 
order  that  the  whole  will  might  take  effect.  And  of  that 
opinion  was  Lord  Chancellor  King. 

Sometimes  it  has  been  a  question,  whether  the  word  "  Residae/' 
'^  residue"  comprises  the  general  personal  estate,  or  is  fined  to  parJ 
confined  to  the  undisposed  of  portion  of  a  certain  pro- 
perty or  fund,  which  the  testator  had  just  before  made 
applicable  to  specific  and  partial  purposes. 
-  As  in  the  case  of  Boys  v.  Morgan  (i?),  where  the  testa- 
tor, after  bequeathing  certain  property  to  E.  M.,  and  di- 
recting her  to  avoid  expense  in  his  funeral,  added,  ^  I 
guess  there  will  be  found  sufficient  in  my  bankers'  hands 
to  defray  and  discharge  my  debts,  which  I  hereby  desire 
Mrs.  E.  M.  to  do,  and  keep  the  residue  for  her  own  mil 
and  pleasured  Lord  Cottenham  decided,  that  the  word 
'^  residue  "  was  not  (as  contended)  confined  to  the  fund 
in  question ;  his  Lordship  being  of  opinion,  that  he  was 
precluded  from  so  limiting  the  term  by  the  context  of  the 
will;  from  the  whole  of  which  it  appeared,  that  the  testa- 


(v)  3  Myl.  &  Cra.  661.    See  alao  Craoke  v.  De  Fandes,  9  Yes.  197. 
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c»AF.xxm.  tor  had  assumed  that  the  legatee  would  be  the  person  m- 
terested  m  the  bulk  of  his  estate ;  and  his  Lordship  also 
adverted  to  the  direction  to  pay  the  debts,  which  were  by 
law  a  charge  on  the  general  estate,  ont  of  the  fiind  m 
question. 

As  words,  in  themselves  the  most  general  and  compre- 
hensive, may,  we  have  seen,  be  narrowed  by  their  jnxta- 
position  vnth  more  limited  expressions,  so  on  the  same 
principle,  terms  which  in  their  strict  and  proper  aiccepta- 
tion,  apply  to  a  particular  species  of  personalty  only,  have 
been  held,  by  force  of  the  context^  to  embrace  the  geneial 
residue.     In  several  instances,  the  word  '*  money  "  (ir), 


W«rd' 

extend  to  gene,  (which  is  oftcu  popularly  uscd  in  a  vague  and  inaccurate 
°^'  sense,  as  synonymous  with  property^)  has  received  thii 
construction.  As  in  Legge  v.  AskiU  (<r),  where  a  testa< 
trix,  after  bequeatlung  £200  Long  Annuities  amongst 
several  persons  in  specific  legacies,  proceeded  to  give  a 
debt  of  £2,935  due  to  her,  to  A.  for  her  separate  use ; 
and  added,  *^  /  bdieve  there  will  be  sufficient  monegf  to  pqjf 
my  funeral  ejepenseSy^  which  she  desired  might  be  plain. 
The  testatrix  afterwards  made  a  codicil  to  her  will,  cKm- 
mencing  with  the  following  words : — '*  If  there  is  my 
money  left   unemployed^   I   desire  it  may  be   giyen  in 


"  Money,"  to 


(10)  In    its    strict    aooeptatioD, 
whstitcKtends.  u  money"  will,  it  seems,  extend  to 

bank  notes ;  Ambler,  280 ;  and  no 
donbt  to  Exchequer  bills^  and  other 
docnments  payable  to  bearer ;  pro- 
bably also  to  biUs  of  exchange  in- 
dorsed in  blank ;  1  Bos.  &  PoU.  648^ 
651 ;  4  Bam.  &  Aid.  1 ;  and  see  1 
Bop.  on  Leg.,  by  White,  252 ;  bnt 
certainly  not  to  mortgages^  or  even 
bonds,  or  other  sach  secorities.  In 
Moort  T,  Mowrty  1  B.  C.  C.  127,  it 
was  held,  that  a  bequest  of  ^  all  my 


goods  and  chafttela  in  Snfiolk*'  did 
not  comprise  bonds  in  the  testator^s 
house,  which  was  in  that  eoantr, 
they  having  no  locality  for  this 
purpose,  though  constitatii^  boos 
notabilia.  There  is^  of  oourse,  no 
such  objection  to  money  (indudix^ 
the  seTend  particulan  above  men- 
tioned), found  in  the  place  de- 
scribed, pasnng  by  such  genenl 
words.  4  Yes.  166. 
(4;)  ated  2  Turn.  &  Russ.  265. 


THE  GENERAL  PEB80NAL  ESTATE.  703 

charity.  My  watch  and  piano-forte  I  give  to  C.  The  most  emxr.  xxm. 
nsefdl  of  my  clothes  to  be  given  to  my  present  servant/'  and 
she  concluded  with  some  directions  respecting  the  key  of 
a  trank.  The  question  was,  whether  the  general  residue, 
including  the  reversion  of  one-fourth  of  a  sum  of  <£l 0,000 
secured  by  a  settlement,  passed  by  these  words.  Lord 
JEHdan  considered,  that  under  the  will,  and  especially 
having  regard  to  the  charge  of  the  funeral  expenses,  the 
word  "  money  "  was  intended  to  comprise  the  entire  per- 
sonal estate ;  and  his  Lordship  was  of  opinion,  that  it 
was  impossible  to  put  a  different  construction  upon  the 
same  word  in  the  codicil. 

But  though,  in  the  last  case,  some  stress  was  laid  on 
the  circumstance,  that  the  testatrix  had  expressly  directed 
the  funeral  expenses,  (which  ordinarily  constitute  a  charge 
on  the  general  residue,)  to  be  payable  out  of  "  the  money," 
yet  the  same  enlarged  construction  of  this  term  prevailed 
in  another  case,  where  this  auxiliary  ground  was  want- 
ing. 

Thus,  in  Dowson  v.  Gaskcin{y\  where  a  testatrix,  "Whatn- 
after  bequeathing  certain  specific  and  pecuniary  legacies,  ney  '*  held  to 
concluded  her  will  as  follows : — "  I  appoint  Mr.  J.  &•  STrendul"^ 
G.,  and  Mr.  T.  R.,  my  executors,  and  bequeath  £200  to 
each  for  their  trouble,  and  whalecer  remains  of  money 
I  bequeath  to  E.  D.*s  five  children."     At  the  date  of  the 
testatrix's  will,  her  personal  estate  consisted  principally 
of  stock,  which,  it  was  contended,  would  not  pass  under 
the  word  "  money ; "  but  Lord  Langdaley  M.  R.,  observed, 
that  the  word  ^*  money "  may  be  so  used  in  a  will,  as 
firom  the  whole  context  to  shew  that  the  testator  meant 
it  to  pass  stock  (z) ;  and  that  such  an  intention  clearly 
appeared  upon  that  will. 


(jf)  2  Keen.  14.  money"  will  include  stock  in  funds,  **  Secarities  for 

(*)  But  the  words  "  securities  for     even  without  the  aid  of  the  con-  ^^^^' 


704 


WHAT  WORDS  WILL   COMPRISE 


CHAP.  ZXIII. 


^rd  "  mo- 
4«y  "  not  ex- 
tanded  to  gene« 


In  another  instance,  however,  the  tenn  "  money  **  ms 
construed  to  apply  not  to  the  general  residue,  hut  merely 
to  the  proceeds  of  certain  articles  directed  to  he  sold, 
though  the  clauses  directing  the  sale  of  those  articles^ 
and  the  clause  disposing  of  the  ^*  money,"  did  not  stand 
in  immediate  connection ;  and  though  the  exordinm  of 
the  will  expressed  an  intention  to  dispose  of  the  testator's 
"  fortune." 

Thus,  in  the  case  of  Ommanney  v.  Butcher  (a),  where  a 
testator,  after  commencing  his  will  in  the  following  form: 
"  I.,  A.  B.,  considering  in  what  maimer  I  should  hare  my 
fortune  disposed  of,  in  case  of  my  death,  do  make  this  my 
will :  " — ^bequeathed  numerous  stock,  and  a  few  money 
legacies ;  and  after  disposing  of  some  bookfif,  and  other 
specific  articles,  he  directed  the  remainder  of  his  booH 
and  his  jewels,  plate,  and  household  furniture  to  be  sold; 
and  desired  that  his  clothes  and  linen  might  be  divided  be- 
tween his  servants :  he  then  gave  a  small  pecuniary  leg^J 
to  his  executors ;  and  added,  **  in  case  there  is  any  fnofuff 
remaining,  I  should  wish  it  to  be  given  in  private  charity- 
Sir  T.  Plumer^  M.  R.,  was  of  opinion,  that  the  concluding 
clause  did  not  comprehend  the  general  residue ;  but  was 
to  be  considered  as  applying  to  the  residue  of  the  proda(^ 
of  those  articles  which  the  testator  had  directed  to  be 
sold,  after  providing  for  the  payments  which  were  ordered 
to  be  made. 

So,  in  the  case  of  Hastings  r.  Hone  (i),  where  a  testa- 
tor, after  bequeathing  certain  specific  and  pecuniary  I^ 
cies,  directed  A.  and  B.  to  "  divide  equally  any  moneys 
which  may  remain  to  my  account  after  payment  of  the  afoi^ 
said  sums,  and  my  debts."  It  appeared  that  the  testate"' 
had  certain  money  accounts  with  his  bankers  and  other 


text;  4  Yes.  725 ;  1  Sim.  &  Stu. 
500 ;  bat,  as  to  Bank  Stock,  qnsre. 


(a)  Turn.  &  Riias.  200. 
{b)  6  Sim,  67. 
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persons ;  and  Sir  L.ShadweUy  V.  C.  held,  that  the  bequest    chap,  xxm. 
was  confined  to  the  balances  owing  to  the  testator  on 
these  acconntSy  and  did  not  comprise  the  general  residue, 
observing,  that  he  was  bound  to  give  a  meaning  to  the 
words  "  to  my  account." 

Other  cases  may  be  adduced,  in  which  the  general  resi- 
due of  a  testator's  personal  estate  has  been  held  to  pass 
under  very  informal  words. 

As  in  Leiqhton  r.  Bailie  (c),  where  a  testatrix  made  the  inSomaX  worda 
following  indorsement  on  one  of  her  testamentary  papers:  genmi  nmAw. 
— ^**I  think  there  will  be  something  left  after  funeral 
expenses,  &c.  paid,  to  give  to  W.  B.,  now  at  sdiool,  to- 
wards equipping  him  to  any  profession."  By  another 
testamentary  paper,  she  bequeathed  a  sum  of  £500  to 
W.  B.  It  was  held,  by  Sir  J.  Leach^  M.  R.,  that  under 
the  indorsed  memorandum,  W.  B.  was  the  general  resi- 
duaiy  legatee. 

(e)  3  MjL  &  Keen.  267. 


VOL.  I.  ZZ 
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CHAPTER  XXIV. 


FORCE  AND  EXTENT  OF  PARTICULAR  WORDS  OF 

DESCRIPTION. 


Tiftin^fi 


"  Tenements         The  most  Comprehensive  words  of  description  applica- 

andheredila-  i  t         »• 

mento/'mdnde  blc  to  real  cstatc  are  tenements  and  hereditaments  ;  as  they 

include  every  species  of  realty,  as  well  corporeal  as  incor- 
poreal. 

The  word  "  lands  "  is  not  equally  extensive ;  for  though, 
generally,  it  includes  as  well  the  surfia^^e  of  the  ground 
as  every  thing  that  is  on  and  under  it,  as  houses  and  other 
buildings  (a),  mines,  &c.,  yet  it  seems  that  the  term  will 
not,  proprio  vigore,  comprehend  incorporeal  heredita- 
ments, as  advowsons,  tithes,  &c.,  unless  there  is  no  other 
real  estate  to  satisfy  the  words  of  the  devise ;  a  circum- 
stance, however,  which  in  regard  to  wills  made  or  repub- 
lished since  1837,  would  be  immaterial.  Thus,  it  seems 
that  if  a  man  devise  all  his  lands  in  A.  and  he  has  no 
other  real  estate  there  than  tithes,  they  will  pass  {b).  So 
if  he  devise  a  certain  manor,  and  has  only  a  fee  farm  rent 
issuing  out  of  it,  such  rent  will  pass  (c). 

But  though  a  devise  of  lunds  will,  unaided  by  the  con- 
text, carry  houses^  or  rather  the  land  on  which  the  houses 


Whether  it  In- 
dndet  houses* 


(a)  Ewer  v.  Heydm^  Moore,  359,     261. 
pL  491.  (e)  IndUt^  y.  BMn$(m,  2  Le<Hi. 

(6)  See  Bikh  r.  Sanders,  Styles,     41,  pi.  57. 


FORCE  AND  EXTENT  OF  PABTICULAR  WORDS. 


707 


CHAP.  ZXIY. 


are  built ;  yet  of  course  this  does  not  hold  where  the  tes- 

tator  eyidentlj  uses  the  term  in  contradistinction  to  house. 

As  where  {d)  A.  having  a  messuage  at  L.  and  a  messuage 
and  lands  at  W.  devised  his  house  at  L.  with  all  other  his 
lands,  meadows,  pastures,  with  their  appurtenances,  Ijing 
in  W.  the  house  at  W.  was  held  not  to  pass. 

The  observation  is  equally  applicable  to  other  words 
of  description,  any  of  which  may  be  diverted  from  their 
ordinary  signification,  by  being  placed  in  contrast  or  op- 
position to  others  {e). 

The  word  premises  properly  denotes  that  which  is  be-  "  Premiies. 
fore  mentioned,  and  in  this  view,  its  comprehensiveness  is 
of  course  measured  by  that  of  tbe  expression  to  which  it 
refers  (/).  Thus  (^),  where  a  testator  devised  a  certain 
messuage  and  the  furniture  in  it  to  A.  for  life,  and  after 
A.'s  decease,  gave  the  said  messuage  and  premises  to  B., 
the  latter  devise  was  held  to  carry  the  furniture  as  well 


{d)  H(^d<mU  wiU,  2  And.  123. 

(0)  See  Hockley  v.  Mau^y  1 
Yes.  Jon.  143.  And  l>oe  d.  ByaU 
V.  J9^,  8  Duni.  &  E.  579,  stated 
po0t,72O. 

(/)  Boe  d.  Biddulph  v.  MeaJtin, 
1  East,  456.  This  doctrine  was  ad- 
vanced in  the  judgment,  and  is  in- 
deed nnquestionable ;  bnt  the  case 
did  not  turn  precisely  on  the  ques- 
tion. A.  devised  a  measuage  or 
tenement^  lands,  buildings,  and  pre- 
mises, then  in  his  own  posseasion, 
and  aU  other  his  real  estate  what- 
soerer,  to  his  wife  for  life.  And 
after  her  decease,  he  devised  the  said 
tneseuage  or  tenements,  huildingsy 
lands,  and  premises,  to  his  son  W. 
in  fee.  The  question  was,  whether 
the  devise  to  W.  included  aU  that 

Z 


was  given  to  the  wife,  or  only  the 
premises  in  his  own  occupation; 
and  it  was  held,  that  it  included  aU. 
The  point,  therefore,  was  not  so 
much,  whether  the  word  ''premises" 
included  the  whole  antecedent  sub- 
ject, as  whether  the  testator,  hav- 
ing used  precisely  the  same  words 
as  those  by  which  he  had  described 
the  property  in  his  own  occupation, 
was  not  to  be  understood  to  mean 
to  confine  the  devise  in  question  to 
that  property.  If  the  devise  were 
not  so  restrained,  there  were  other 
words  sufficient  to  carry  the  rever* 
sion  in  dispute,  without  calling  in 
aid  the  word  premises, 

(^)  Sanford  v.  Irlsf,  at  the  Rolls, 
14th  Nov.,  1825,  cor.  Lord  Gifford^ 
MS. 

z2 


««  \rj»««<««H.  >» 
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as  the  messuage  to  B.,  on  the  ground  that  the  word  pre- 
mises included  all  that  went  before. 

The  word  messuage  has  been  yariouslj  construed ;  Bome- 
times  a  greater  and  sometimes  a  less  degree  of  compie- 
hensiyeness  having  been  attributed  to  it. 

In  an  early  case  {h\  it  is  laid  down,  that  the  grant  of 
a  messuage  did  not  include  a  garden,  but  was  confined  to 
the  house,  ^  and  the  circuit  thereof"  and  it  was  thought 
that  the  words  "  messuage  or  tenement "  must  receWe 
the  same  construction,  the  word  "  tenement "  being  in 
such  case  used  as  synonymous  with  messuage;  it  was 
said,  however,  that  it  would  have  been  otherwise  if  the 
expression  had  been  messuage  and  tenement ;  indeed,  one 
of  the  Judges  (Weston)  expressed  an  opinion,  that  a  gar- 
den would  pass  by  the  name  of  a  messuage  or  tenement, 
if  they  had  been  held  together. 

In  Heam  y.AUen{i\  two  acres  of  land  were  held  not  to 
pass  under  a  devise  of  a  messuage  cum  pertinentiis.  On 
the  other  hand,  in  CfnUiver  d.  Jefferie^  v.  Pojpdz  (Ar),  two 
closes  of  meadow  and  six  acres  of  arable  land  were  held  to 
pass  under  a  devise  of  **  three  messuages,  with  all  houses, 
bams,  stables,  stalls,  &c.,  that  stands  upon  or  belong  to 
the  said  messuages."  The  property  had,  it  seems,  been 
conveyed  to  the  testator  by  the  description  of  ^  a  messuage 
or  tenement  with  the  appurtenances;"  but  it  is  clear, 
that  extrinsic  evidence  of  this  nature  was  inadmissible  to 
enlarge  the  established  import  of  the  words  of  the  de- 
vise (/).  The  influence  which  this  circumstance  appears 
to  have  had  in  the  determination,  certainly  weakens  its 
authority,  and  it  is  probable  that  the  same  construction 
would  not  now  be  adopted.  At  this  day,  indeed,  the  dis- 
tinction suggested  in  the  early  cases  {m)  between  fM^ 

(A)  Moore,  24,  pi.  82.  (J)  Dot  d.  BrowH  t.  Bnim^  H 

(t)  Cro.  Car.  57.  East,  441,  ante,  368. 

{h)  2  Bl.  726 ;  ^.  (7.  3  WUs.  141.         (m)  Thmm  y.  Xane,  2  Ch.  (^ 
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suage  and  house^  in  regard  to  the  greater  comprehensive-    qhaf.  xxiv. 
ness  of  the  former,  is  not  to  be  relied  on  (w) ;  and  it  is  "  House" 
clear,  that  even  the  word  messuage  would  not  now  be 
held  to  carry  land   beyond  a  homestead   or   orchard, 
though  contiguous  to,  or  enjoyed  with  it  (o). 

In  Doe  d.  Clements  y.  Collins  ( j9),  it  was  held,  that  un-  <«  House  i  Uto 
der  a  devise  of  "  the  house  I  live  in  and  garden,"  stables,  "*  "^  ^ 
and  a  yard,  which  were  in  a  ring  fence  that  inclosed  the 
whole,  and  a  coal  pen  which  was  on  the  opposite  side  of 
the  road  near  the  house,  and  both  which  were  in  the  tes- 
tator's own  occupation,  were  included.  The  coal  pen 
wna  used  in  his  trade,  as  well  as  for  the  purposes  of  his 
family.  It  was  admitted,  that  the  question  as  to  the  coal 
pen  was  doubtful ;  but  considering  that  it  waa  in  the  tes- 
tator's own  occupation,  was  used  by  him  partly  for  do- 
mestic purposes,  and  was  annexed  to  no  other  tenement, 
the  Court  thought  it  passed. 

There  is  indeed  a  case  (9),  in  which  a  devise  of  the  tes-  case  in  which 
tator's  house  at  C.  wus  held  to  include  land;  on  the  heUtTinckidl 
ground,  it  should  seem,  that  the  devisee  was  directed  to  be  ^*^' 
at  the  charge  of  housekeeping,  servants'  wages,  and  coach- 
horses,  to  the  number  that  the  testator  had  maintained ; 
and  it  appearing  that  he  had  a  small  piece  of  land,  which 
he  had  employed  to  raise  hay  and  com  for  the  house,  and 
which  was  ploughed  vnth  the  ooach^horses  (r)^    The  Court 


26,  Keilw.  67,  where  it  is  said  that 
messuage  extends  to  the  curtOage, 
though  not  to  the  garden ;  hut  that 
domue  comprises  only  huildings. 

(n)  See  Mr.  Justice  Ashurtfs 
judgment  in  Doe  d.  Ckmemts  r. 
ColUnSy  2  Dum.  &  E.  4d8. 

(o)  See  Roe  d.  Walker  v.  Walker^ 
3  Bos.  &  PuU.  075.  Also  Shepp. 
Touchst.  94. 


./ 


•■•^j 

«  •• 


{p)  2  Dum.  &  E.  498. 

iq)  BkuMum  v.  Edgle^,  1  P.  W. 
eOO;  S.C.2'Eq,  Ca.  Ab.  182,  pi.  2, 
313,  pi.  20,  324,  pi.  27,  660,  pi.  6, 
702,  pi.  4. 

(r)  The  Court  assumed^  that 
there  was  a  direction  that  the  horses 
should  continue  to  plough  the  lands; 
hut  the  will,  as  stated  in  the  report, 
contidns  no  such  clause. 
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CRAP.  XXIY. 


"  Appurte- 
nances." 


f» 


Gardens,  &c.y 
held  to  pass  as 
**  appurtenan- 
ces''  to  a 
house. 


therefore,  thought  that  as  every  thing  was  to  be  carried  on 
as  it  was  in  his  lifetime,  and  the  same  style  of  living  ob- 
served, the  lands,  the  profits  whereof  had  been  nsed  to  be 
applied  to  the  maintenance  of  the  house,  should  continue 
to  be  so  applied. 

However  strong  these  circumstances  may  be  as  afford- 
ing conjecture,  they  seem  not  to  amount  to  that  species 
of  evidence  on  which  to  found  a  judicial  exposition  of 
the  testator's  intention  (s). 

It  has  been  sometimes  a  question  what  will  pass  under 
the  denomination  of  appurtenances  to  a  messuage  or  house. 
In  Doe  d.  Lempriere  v.  Martin  (/),  a  devise  of  the  testar 
tor's  copyhold  messuage,  with  all  outhouses,  gardens,  and 
appurtenances  to  the  same  belonging,  situate  at  F.,  and 
then  in  his  own  possession,  was  held  to  include  a  smaU 
piece  of  land,  being  the  site  of  several  cottages  pulled 
down  by  the  testator,  who  had  laid  the  ground  open  to 
his  court  yard,  and  then  occupied  it  with  the  house, 
though  his  estate  in  the  two  was  different. 

But  in  a  subsequent  case  (u),  a  direction  by  the  testa- 
tor that  his  steward  should  enjoy  his  mansion-house,  wiA 
the  appurtenances^  for  one  year  after  his  death,  was  held 
to  extend  to  the  gardens,  shrubberies,  public  walks  and 
ways  belonging  to  the  house,  but  not  to  fifty  or  sixty 
acres  of  land,  which  the  testator  had  kept  in  his  own 
hands  with  the  house.  And  this  construction  was  corro- 
borated by  the  fact  of  there  being  in  another  part  of  the 
same  will,  a  devise  of  this  property  "  with  the  lands  and 
grounds,"  shewing  that  the  testator  had  the  distinction  in 
view.    Eyrcy  C.  J.,  seemed  to  think  that  without  tltis  ad- 


(«)  See  2  Bos.  &  PiiU.  906. 
\t)  2  Bl.  1148  ;  but  see  H«km  T. 
AUmy  Cro.  Car.  67,  706. 


(«)  BwAi  d.  WhaXU^  T.  NetM^ 
1  Bos.  &  PoU.  6a.  See  also  Emt' 
wood  v.  Higkamy  Godb.  40. 
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ditional  ground,  if  they  had  found  a  house  situated  in  a   €ha>.  «m 
parky  which  had  been  always  occupied  with  it,  being,  as 
it  were,  an  integral  part  of  the  thing,  it  might  haye 
proved  the  intention  of  the  testator  to  pass  the  whole  to- 
gether. 

This  would  be  carrying  the  construction  of  the  word 
very  far.  At  all  events,  it  is  not  to  be  doubted,  that 
whatever  is  necessary  to  the  commodious  enjoyment  of 
the  house  will  in  general  pass  under  the  word  **  appjir- 
tenances  (t?) ; "  a  fortiori,  if  then  actually  enjoyed  with  it 
by  the  person  in  whose  occupation  the  house  is  described 
to  be ;  though  in  some  of  the  cases,  more  weight  has  been 
given  to  this  circumstance  than  it  seems  £a.irly  entitled 
to.  It  is  not  likely,  that  at  this  day,  the  word  would  be 
carried  beyond  its  ordinary  acceptation. 

The  construction  of  the  words  "  thereunto  belonffinff,"  **  Thereunto 
has  come  under  discussion  in  several  recent  cases. 

Thus,  in  Ongl^  v.  Chrnnbers  (tcr),  where  a  testator  de* 
lised  the  rectory  or  parsonage  of  Minster,  with  the  mes- 
suages,  lands,  tenements,  tithes,  hereditaments,  and  all 
and  singular  other  the  premises  thereunto  belonging^  with 
the  appurtenances.  It  was  held,  that  by  the  effect  of 
these  words,  the  devise  operated  on  certain  lands  which 
had  been  purchased  by  the  owners  of  the  rectory,  be* 
tween  the  years  1607  and  1632,  and  had  been  since  un- 
interruptedly occupied  with  it,  and  had  been  in  various 
leases  described  as  belonging  to  the  rectory ;  for  though 
not,  strictly  speaking,  appurtenant  to  the  rectory,  they  had 
become,  by  unity  of  title,  and  concurrent  occupation, 
joined  to  the  rectory,  and  might  be  taken  in  popular 


(v)  See  Nicholas  t.  ChamberUin^         (w)  8  Moore,  665.    See  also  D09 
Cro.  Jac.  121 ;  Hobsan  v.  BkuMum,     v.  HidUm,  5  Nev.  &  Mann.  391. 
1  Myl.  &  Keen,  521. 
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nor and  lands 
thereunto  be- 
longing. 


acceptation  as  belonging  thereto.  Lord  Giffbrd^  C.  J., 
referred  to  several  old  cases  and  text-books  in  which  it 
was  laid  down  that  lands,  which  had  been  occupied  with 
a  house  for  ten  or  twelve  or  even  five  or  six  years,  might 
pass  as  parcel  of  or  as  belonging  to  such  house. 

So,  in  the  case  of  Doe  d.  Gore  v.  Langton  (.r),  where  a 
testator,  in  1801,  devised  all  his  *'  manor  or  reputed  manor 
of  Barrow  Minchin,  in  the  county  of  Somerset,  together 
with  the  mansion-house,  called  Barrow  Court,  thereto  he- 
longing,  and  the  park ;  and  also  all  and  singular  his  free- 
hold messuages,  lands,  tenements,  and  hereditaments 
thereunto  belonging^  situate  in  the  parish  of  Barrow  Min- 
chin and  Barrow  Gumey,"  to  certain  uses.  The  testator 
gave  to  his  executors  all  arrears  of  rent  which  should  be 
due  from  any  tenant  or  tenants  of  his  estate  in  the  parid 
of  Barrow i  upon  trust  to  lay  out  the  same  in  repairing 
the  farm-houses  and  buildings  appurtenant  thereto,  and 
in  draining  the  lands.  The  testator  also  charged  two 
small  annuities  on  his  estate  at  Barrow.  The  question 
was,  whether  the  devise  comprised  a  farm,  which  had 
been  purchased  by  the  testator  in  1800 ;  and  which  was 
situate  in  the  parish  of  Barrow  Minchin  and  Barrow 
Giimey,  and  adjoined  to  and  was  in  some  parts  inter- 
mixed with  the  ancient  Barrow  estate.  Lord  Tenterden, 
C  J.,  considered,  that  the  words  ''  thereunto  belonging,'* 
were  to  be  referred  to  the  manor,  and  not  to  the  paric* 
These  words  are,  he  observed,  in  common  speech,  of  differ- 
ent import,  according  to  the  subject  of  which  they  are 
spoken.  If  we  speak  of  a  farm  or  a  field,  with  reference 
to  the  ownership,  we  say  it  belongs  to  such  a  one,  meaning 
thereby,  that  it  is  the  property  of  that  person ;  if  witi 
reference  to  any  estate  of  a  particular  name,  we  say  it 


(x)  2  Bam.  &  Adol.  680. 
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belongs  to  such  aa  estate,  aa  to  the  Britton  Ferry  estate,  chap,  xxnr, 
meaning  that  it  is  parcel  of  that  estate ;  if  with  reference 
to  its  locality,  we  say  it  belongs  to  such  a  parish  or  town- 
ship, meaning  that  it  is  situate  in  and  a  part  of  that 
parish  or  township ;  and  so  with  reference  to  a  manor, 
we  say  it  belongs  to  such  a  manor,  meaning  that  it  is 
situate  in  or  part  of  that  manor,  in  the  ordinary  and 
popular  sense  of  the  word  '^  part,"  and  not  in  the  strictly 
legal  sense,  as  part  of  the  demesnes  of  the  manor,  or  as 
holden  of  the  manor  or  of  the  lord  thereof.  His  Lordship 
adverted  to  the  fact,  (which  had  been  proved  in  evidence,) 
that  the  game-keeper  of  the  manor  had,  both  before  and 
after  the  purchase  of  the  lands  in  question,  been  in  the 
habit  of  shooting  over  them.  Having  regard  to  this  cir- 
cumstance, (which  he  considered  important,  as  shew- 
ing that  the  lands  belonged  to  the  manor,  in  the  popular 
sense  to  which  he  had  alluded),  and  having  regard  also  to 
the  circumstance,  that  the  bequest  of  the  rents  in  arrear 
to  be  expended  in  repairing  and  improving  any  part  of 
the  estate,  and  the  charge  of  the  annuities,  would  clearly 
comprise  the  lands  in  question,  (which  the  testator  could 
not  intend  to  be  united  to  the  rest  of  the  property  for 
some  purposes,  and  not  for  all ; )  his  Lordship,  and  the 
rest  of  the  Court  came  to  the  conclusion,  that  the  farm 
in  question  passed. 

The  y^oxAfarm  is  construed  according  to  its  obvious  «  Fine." 
meaning.     A  difficulty  has  sometimes  arisen  in  devises  of  Qaettion  where 

,  -         .     name  end  oc- 

farms,  (though  it  is  not  necessarily  confined  to  them),  cupationare 

•        not  co-ezten- 

from  the  fact  of  the  testator  having  composed  his  descnp-  uYe. 
tion  of  two  particulars ;  the  one  applicable  to  a  larger 
portion  of  the  subject  than  the  other;  thereby  raising  the 
question,  whether  the  more  limited  term  be  or  be  not  re- 
strictive of  the  other. 
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restrictive  of 
deriae — when. 


Thns,  in  the  case  of  Goodtide  d.  Radford  v.  Satdhem  (j/), 
where  a  testator  devised  all  that  his  farm^  called  Trogues 
JFamiy  situate  in  the  parish  of  D.,  now  in  the  occupation  of 
A.  C.  The  question  was,  whether  two  closes,  part  of 
Trogties  Farm^  but  not  in  the  occupation  of  A.  C,  passed 
by  this  devise.  It  was  held,  that  the  devise  compre- 
hended the  whole  of  Trogues  FanUy  which  was  a  plain 
and  certain  description,  and  was  not  aflFected  by  the  de- 
fective description  of  the  occupation. 

So,  in  Doum  v.  Down  {z\  where  A.  devised  all  his 
farm  and  lands,  called  CoiCs-foot  Farm^  situate  in  or  near 
the  parishes  of  D.,  W.,  and  T.,  now  on  lease  to  Mary 
Fieldy  at  the  yearly  rent  of  £150.  It  was  held,  that  a 
close  of  seven  acres,  called  William-sprinffy  which  was  a 
part  of  Colfs-foot  Farm,  but  was  excepted  out  of  M(^ 
FidcTs  lease,  as  well  as  out  of  a  subsequent  lease  granted 
by  the  testator  to  another  person,  passed  (a) ;  the  Court 
being  of  opinion,  that  it  waa  the  intention  of  the  testator 
to  pass  the  whole  of  the  farm,  and  not  that  only  which 
was  in  the  occupation  of  Mary  Field. 

It  seems  to  be  clear,  then,  that  where  a  person  devises 
a  fibrm  by  its  name,  and  described  to  be  in  the  occupation 
of  A.,  the  fact  that  particular  closes,  part  of  the  fiBbrn, 
were  not  in  his  occupation,  will  not  exclude  those  clones 
from  the  devise.  It  must  be  recollected,  however,  that  in 
both  the  preceding  cases,  the  part  to  which  the  occupancy 
did  not  extend,  bore  but  a  small  proportion  to  the  whole; 
and  they  must  not  be  understood  to  warrant  the  proposi- 
tion,  that  words  of  occupation  are  never  restrictire. 


Cr)  1  Man.  &  S.  299.  See  also 
Paul  y.  PatOy  2  Burr.  1089;  S.  C. 
1  Blackst.  255. 

(*)  1  J.  B.  Moore,  eO;  S.C.7 


Taunt.  343. 

(a)  The  hrm  consisted  of  abont 
172  acres. 
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OHA.P.  ZZIT. 


Where  the  bulk  of  the  property  is  not  in  the  occupation  of 
the  person  described^  and  especiallj  if  it  be  not  described  hy 
a  name  comprehending  the  whote^  a  different  rule  seems  to 
prevail.  To  these  circumstances  of  distinction,  it  is  con-  Co&tmy  nie 
ceired,  must  be  referred,  the  case  of  Doe  d.  Parkin  t. 
Parkin  (b),  where  a  testator,  seised  of  a  house  and  five 
acres  of  land  in  his  own  occupation,  and  of  an  inn  and  nine 
acres  of  land  in  the  same  place,  not  so  occupied,  devised 
all  his  messuages,  tenements,  lands,  grounds,  heredita- 
ments, and  premises,  situate  at  or  in  the  township  of  A. 
in  the  parish  of  B.,  and  then  in  his  oum  occupation^  with 
the  appurtenances  to  certain  uses.  The  Court  held,  that 
these  words  were  clearly  restrictive,  and  consequently 
that  the  inn  did  not  pass. 

It  is  observable,  that  GoodtiHe  v.  Southern,  was  not  ObMrmtioiii 

upon  tli6  two 

cited  in  this  case,  nor  was  Doe  v.  Parkin,  cited  in  daaaetofcMef. 
Dawn  V.  Down.  The  two  former  cases  have  been  thought 
to  clash,  but  perhaps  they  are  not  wholly  undistinguisha- 
ble.  Where  a  person  having  a  farm,  the  whole  of  which, 
excepting  a  small  part,  is  in  the  occupation  of  one  tenant, 
describes  it  by  name,  and  as  in  the  occupation  of  such 
person,  it  is  highly  probable,  that  he  overlooked  the  fact 
of  a  small  part  of  it  being  held  by  another  tenant ;  but 
in  the  case  of  a  person  having  two  houses,  one  in  his  own 
occupation,  and  the  other  not,  it  is  difficult  to  suppose 
that  he  could  forget  that  both  were  not  occupied  by  him- 
self. It  is  probable,  therefore,  that  in  each  of  the  prece- 
ding cases,  the  intent  of  the  testator  was  effected ;  but  it 
must  be  admitted,  that  they  do  not  furnish  a  satis&ctory 
general  rule.  In  a  case  similar  to  either  of  them,  there 
can  be  no  difficulty. 

(5)  6  Taxmt.  321.     As   to   the     see   Doe  d.  OiUard  r.  OiUard,  6 
effect  of  superadded  words  in  re-      Bam.  &  Aid.  78,  ante,  763. 
Btriciing  a  more  general  description, 
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But  though  a  devise  of  "  my  farm  called  A.  in  the  oc- 
cupation of  B."  is  not,  under  these  circumstances,  limited 
to  that  part  of  the  farm  which  is  in  the  occupation  of  B., 
yet  perhaps  it  does  not  follow  that  the  same  constractioB 
would  be  given  to  a  devise  of  "  all  my  farm  in  the  occu- 
pation of  B.  called  A."  In  this  case,  the  reference  to  the 
occupancy  forms  the  primary  substantive  part  of  the  d^ 
scription,  and  the  name  is  merely  an  addition.  Thus,  in 
the  early  case  of  Woodden  v.  Osboum  (c);  where  A. 
having  lands  called  Hayes  Lands,  in  two  vills,  Cokefidi 
and  Cranfidd^  devised  all  his  lands  in  Cokefidd  called 
Hayes  Lands  to  J.  S. ;  it  seems  to  have  been  held,  that  the 
part  which  was  in  Cranfidd  did  not  pass.  Unless  a  refer- 
ence to  locality  be  more  restrictive  than  a  reference  to 
occupation  {d ),  this  case  seems  to  warrant  the  distinc- 
tion suggested. 

As  a  subsequent  reference  to  the  occupancy  does  not 
limit  a  devise  of  a  farm  by  name  to  the  lands  so  occu- 
pied, it  is  clear  that  it  would  not,  xmder  such  circum- 
stances, enlarge  a  devise,  in  which  the  occupancy  extended 
to  lands  not  included  in  the  name.  Consequently,  under 
a  devise  of  "  my  Trogues  Farm,  in  the  occupation  of 
A."  lands  of  another  farm  in  the  occupation  of  A.  would 
unquestionably  not  pass ;  and  this  hypothesis  agrees  with 
the  principle  of  a  class  of  decisions  stated  in  the  se- 
quel {e). 


(c)  Cro.  £1.  674.  See  also  S.  C. 
nom.  TuUeaham  y.  Roberts^  Cro. 
Jac.  21 ;  and  Lord  MUtiborouglCB 
judgment  in  Roe  d.  CJcnolfy  y.  Ver- 
noil,  5  East,  78.  The  principal 
point  in  the  case  in  Croke  seems  to 
haye  been  whether  the  Hayes  Lands, 
being  so  restricted  in  the  deyise  to 
J.  S.  was  subject  to  the  same  re-- 
striction  in  a  subsequent  deyise  of  it 
as  Hashes  Lands  generally ;  and  the 


decision,  of  course,  was  in  theaffim- 
atiye.  As  to  words  of  descripiioii 
being  narrowed  by  the  effect  of  tb^ 
general  context,  see  Doed,ff<urrii 
y.  Greathed,  8  East,  91. 

(J)  See  2>M  d.  Beieh  y.  Eariif 
Jerny^  1  Bam.  &  Aid.  550,  stated 
infra. 

(0  See  2>M  d.  'fyrreU  y.  I^^ 
4  Mau.  &  S.  660,  infra,  p.  719. 
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In  the  case  of  Press  v.  Parker  (/),  a  testator  de-    chap,  xxtv. 
vised  to  A.  his  messuage  in  the  parish  of  H.,  wherein 
he  then  lived,  with  the  yard,  back  estate  and  premises 
thereunto  belonging,  part  of  which  was  then  in  his  {the 
testator's)  own  occupation^  and  other  part  whereof  was  in 
the  occupation  of  C.  and  M. ;  and  he  devised  to  B.  his 
front  messuage  in  K.  Street,  in  the  parish  of  H.  aforesaid, 
with  the  appurtenances,  then  in  the  occupation  of  E.^  with  Whether  deriie 
a  right  of  way  to  the  yard,  adjoining,  and  the  use  of  the  wuoccapied 
pump,  &c.,  in  the  yard.     The  question  waa,  whether  a  deMribS!*^ 
coal-cellar  passed  to  A.  or  B.     It  was  within  the  range 
of  the  house,  devised  to  B.,  but  was  in  the  occupation  of 
the  testator,  who  had  put  up  a  partition  between  it  and ' 
B.'s  premises,  the  entrance  being  from  his  own  house. 
It  was  held,  that  the  cellar,  being  in  the  testator's  occu- 
pation, passed  to  A. ;  the  intention,  it  was  thought,  being 
manifest  to  give  to  A.  whatever  was  so  occupied. 

In  connection  with  the  subject  of  the  construction  of 
words  referring  to  occupancy,  it  may  be  here  observed, 
that  in  the  recent  case  of  Doe  d.  Templeman  v.  Martin  {g\ 
where  a  testator  devised  all  his  messuage,  the  Ark  Cot- 
tage, gardens,  and  lands  at  S.,  rented  by  Mrs.  S.  and 
others ;  and  it  was  attempted  to  confine  the  devise  to  a 
particular  property  at  S.,  forming  a  distinct  purchase 
made  Jp^the  testator,  of  which  Mrs.  S.  was  the  principal 
occupant ;  the  devise  was  held  to  comprise  all  the  lands 
situate  at  S.,  by  whomsoever  rented,  including  a  con- 
siderable £su7n,  in  the  occupation  of  a  tenant,  not  Mrs  S. ; 
the  suggestion,  that  the  testator  could  scarcely  mean  to 
describe  a  large  property  in  such  terms,  (omitting  the 
name  of  the  tenant,)  not  being  allowed  to  prevail  against 
the  clear  import  of  the  words  of  the  will. 

(/)  10  Moore,  158.  {g)  ^  Bam.  &  Adol.  770. 
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Words  of  mere  suggestion  and  aflinnation  are  not  re- 
words of  mere  strictive.     If,  therefore,  a  testator,  after  haying  by  ade- 

snggcstion  and  •      •  • 

affirmatioii  not   quato  words  of  description,  pointed  oat  a  certain  pro- 
"^"^^       perty  as  the  intended  snbject  of  disposition,  goes  on  to 

refer  to  a  fact  which  applies  to  part  only  of  the  property 
comprised  in  such  prior  description ;  this  superfluons  re- 
ference does  not  restrict  the  devise  to  such  part  (A). 

Thus,  in  the  case  of  Doe  d.  Beach  v.  JEarl  of  Jersey  (i), 
where  A.  devised  all  that  her  '*  BritUm  Ferry  estate,  with 
all  the  manors,  advowsons,  messuages,  buildings,  land£» 
tenements,  and  hereditaments,  thereunto  belonging;  and 
of  which  the  same  consists."  In  a  subsequent  part  of 
the  will,  after  describing  another  estate,  she  added, 
*^  whichy  as  weU  as  my  B.  F.  estate,  is  situate,  fyi^f  and 
being  in  the  county  of  Glamorgan.^*  It  turned  out  that 
part  of  the  B.  F.  estate  was  situate  in  the  county  of 
Brecon,  but  it  was  held,  that  the  whole  passed.  This 
case  is  confirmatory  of  the  principle  of  Goodiitle  v. 
Southern,  and  Doum  v.  Down. 

So,  in  WeJby  v.  We^  {k),  it  was  held  that  a  testator, 
having  devised  all  his  lands  at  S.,  which  were  given  to  him 
to  him  by  his  brother^s  wiU,  did  not  by  these  superadded 
words  evince  an  intention  to  confine  the  devise  to  such  es- 
tates in  that  property  as  he  took  by  the  will  of  his  brother. 
Caaes  Sn  which  On  the  othcr  hand,  in  the  case  of  PuUin  v.  PulUn  (/), 
l^^l^d^j!^'  where  a  testator,  reciting  that  he  was  seised  in  fee  of 


▼died. 


(A)  Obseire  the  agreement  be- 
tween the  principle  of  these  cases 
and  that  of  those  which  are  cited 
in  connection  with  the  sabject  of  nn- 
certainty,  as  illustratiye  of  the  role 
that  ek  false  addition  does  not  vitiate 
a  devise ;  or,  as  it  is  often  expressed, 
^  £Eilsa  demonstratio  non  nocet." 
Ante,  629.  See  also  Doe  v.  Nick-^ 
leu,  Worcester    Summer    Asdzes, 


1840,  reported  4  Jar.  660. 

(0  1  Bam.  &  Aid.  550,  S.  a 
See  also  Vicar' »  Choral  ef  LUd^iM 
V.  Eyree,  Sir  W,  Jones,  435,  Cro. 
Car.  546;  2  RoU.  Ab.  52,  pL  26, 
S.C. 

(Jk)  2  Yes.  &  Bea.  187. 

(/)  10  Moore,  464;  ^.  a  3  Bii^. 
47.  See  also  WtUom  r.  MmU,  3 
Yes.  191,  ante. 
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<livers  freehold  lands  in  the  parish  of  St.  Mary^  IslingUm, 
and  of  certain  copyholds  within  and  holden  of  the  manor 
of  the  Prebendary  of  Islington,  and  all  which  lands^ 
SfCj  were  subject  to  a  mortgage  thereof  made  ly  him  to 
Ji.f  (minntelj  referring  to  the  mortgage,)  gave  and  de- 
yised  all  his  said  freehold  and  copyhold  lands  and  here- 
ditaments ;  it  was  held  that  twenty-one  acres  of  freehold 
land  in  Islington^  not  in  mortage  to  M.,  did  not  pass 
under  this  devise,  but  were  included  in  a  general  devise 
in  a  subsequent  part  of  the  will,  of  the  residue  of  his 
freehold,  copyhold,  and  leasehold  estates ;  the  Court  being 
of  opinion,  that  the  testator  intended  to  confine  the 
former  devise  to  the  property  in  mortgage  to  R.  It 
seems  that  a  contrary  construction  would  have  left  the 
residuaiy  clause  nothing  to  operate  upon ;  but  this  cir- 
cumstance seems  to  have  been  entitled  to  little  weight, 
as  the  clause  embraces  copyholds  as  well  as  freeholds, 
and  the  testator  had  no  copyholds  except  those  in  mort- 
gage. The  testator's  expressions  certainly  indicated  that 
he  considered  the  mortgage  as  extending  over  the  whole 
subject  devised. 

So,  in  Hoe  d.  ConoRy  v.  Vernon  (m),  a  surrender  to  the 
use  of  the  testator's  will  of  all  the  lands,  &c.,  situate  in 
certain  specified  places,  which  he  held  of  the  manor  of 
W.,  beir^  of  the  yearly  rent  to  the  lord^  in  the  whde^  ofAL 
10^.  8|(/.  and  compounded  for^  was  held  to  be  confined  to 
copyholds  compounded  for ;  though  the  rent  specified  ex- 
ceeded the  amount  of  rent  paid  for  the  compounded 
copyholds,  but  did  not  correspond  with  the  amount  paid 
for  the  whole. 

As  words  of  mere  afEurmation  and  suggestion  have 
no  effect  in  restricting  a  devise,  pari  ratione,  they  do  not 
extend  it ;  and,  consequently,  it  has  been  held  (»),  that  a 

.  (m)  9  East,  61.  (n)  Dae  d.  l^rreU  v.  L^i^^  4  Man.  &  S.  550. 


OHAP.  zxrr. 
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CHAP.  XXIT. 


CloMf  taken 
into,  and  let 
with,  an  eatate, 
lidd  to  paas 
•jitfait. 


Defiae  not  ex- 
tended to  a 
tnbject,  there 
being  another 
more  exactly 
anawering  it. 


devise  of  lands  at  W.  in  the  parish  of  C,  "  which  I pur^ 
chased  of  S"  did  not  include  lands  not  at  W.,  though 
purchased  of  S.  and  in  the  parish  of  C. 

In  the  case  of  Bodenham  y.  PrUchard  (o),  a  deyise  of 
<'  all  my  mansion-house  called  D.,  with  the  buildings  and 
lands  thereunto  belonging,  as  now  enjoyed  hy  mcy  with  all 
the  appurtenances,"  was  held  to  include  certain  closes 
belonging  to  an  adjoining  estate  of  the  testator,  which  he 
had  taken  into  the  estate  called  D.  by  the  remoyal  of 
the  fences,  and  occupied  together  with  it. 

Here  it  may  be  observed,  that  where  a  given  subject 
is  devised,  and  there  are  found  two  species  of  property, 
the  one  technically  and  precisely  corresponding  to  the 
description  in  the  devise,  and  the  other  not  so  completely 
answering  thereto,  the  latter  will  be  excluded ;  though, 
had  there  been  no  other  property  on  which  the  devise 
could  have  operated,  it  might  have  been  held  to  comprise 
the  less  appropriate  subject. 

As  in  the  case  of  Roe  d.  RyaU  v.  BeU(p)j  where  a  tes- 
tator devised  all  his  copyhold  estates  situate  at  6.,  which 
he  became  entitled  to  on  the  decease  of  his  father.  The  fiu^ 
was,  that  on  the  death  of  his  father,  the  testator  had 
taken  possession  of  two  copyhold  estates  at  G. ;  one 
which  his  father  had  in  his  lifetime  surrendered  to  him  in 
fee,  but  of  which  he  (the  father)  had  retained  possession 


(o)  2  Dowl.  &  Ryl.  608.  See 
OngUy  V.  Ckambera^  8  J.  B.  Moore, 
666,  ante,  711. 

{p)  8  Dnm.  &  E.  579.  See  also 
fTi/Zlf  y. /Sb^0r«,  4  Madd.  409 ;  and  see 
the  rule  exemplified  in  cases  treated 
of,  ante,  p.  364.  But  see  2>o0  d.  iV<R0- 
ton  V.  TayhTy  7  Bam.  &  Cress.  384, 
where  a  devise  hy  A.  of  her  moiety 
of  aU  her  late  Other's  messuages, 


&c.,  situate  &c.,  was  held  to  extend 
as  weU  to  lands  which  had  heen  the 
property  c  ^the  father,  and  had  heen 
devised  hy  him  to  a  granddaughter, 
from  whom  they  had  descended  to 
the  testatrix,  as  to  those  which  had 
descended  to  her  immediatel j  from 
him.  In  this  case,  the  terms  used 
were  equaUy  applicable  to  both 
properties. 
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until  his  death,  and  another  which  descended  to  the  tes-    chap.  xzir. 
tator  as  heir.     It  was  held,  that  the  latter  estate  heing 
sufficient  to  satisfy  the  words,  the  former  did  not  pass(^)* 

This  principle  is  applicahle,  and  has  most  frequently 
been  applied  to  terms  of  local  description. 

Thus,  if  a  testator  have  property  m,  and  property  Dcicripti<m  ap. 
contignom  to  a  particular  street  or  parish,  it  is  clear  ject  not  strictly 
that  a  devise  of  houses  or  buildings  in  that  street  or  it,  for  wut  of 
parish,  will  carry  the  former  to  the  exclusion  of  the  piSteoSf"*' 
latter  (r) ;  though  if  he  had  had  no  property  in  the  street 
or  parish,  the  contiguous  property  might  have  passed. 
Thus,  in  the  case  of  Doe  d.  Humphreys  v.  Roberts  (*), 
where  a  testator  devised  all  that  his  messuage  or  dwell- 
ing-house, vnth  the  appurtenances,  situate  in  High-street, 
in  the  town  of  HdyweU^  wherein  his  mother  inhabited, 
and  nearly  opposite  to  the  White-horse  Inn,  together 
with  the  shop  adjoining  the  said  messuage,  and  all  and 
every  his  buildings  and  hereditaments  in  the  same  street^  to 
A.  It  appeared  that  the  testator  had  only  one  house 
in  High-street,  and  that  was  occupied  by  his  mother ;  but 
he  had  two  cottages  in  a  lane  called  Bakehouse-lane,  be-* 
hind  the  house,  from  which  it  was  separated  by  a  road 
wide  enough  to  admit  carriages;  but  there  was  no 
thoroughfare  in  the  lane,  and  the  only  entrance  to  it  was 
out  of  High-street,  under  an  arch  a  little  below  the  testae 
tor's  house.     It  was  held  that  these  cottages  passed  un^ 


{q)  But  a  devise  of  lands,  which  of  application  to  what  was  pur- 

the  testator  had  from  time  to  time  chased  for  money  or  lands.    Doe  d. 

^*  purchased,"  has  heen  held  to  apply  Meyrick  r.  Meyrich^  1  Cromp.  Sc 

to  lands  which  he  had  received  in  Jerv.  821. 

exchange,  and  not  (as  contended)  to  (r)  See  Doe  d«  Browne  v.  Oreen^ 

be  confined  to  those  which  he  had  inff,  3  Man.  &  S.  171. 

bought  with  money;  the  word  ^  pur-  {s)  5  Bam.  &  Aid.  407. 
chase*'  admitting,  it  was  considered, 

VOL.  I.  AAA 


how 
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der  the  deviBe,  the  Court  relying  much  on  the  &et  that 
the  testator  had  no  other  property  which  could  answer 
to  that  part  of  the  description ;  and  there  being,  it  wu 
thought,  a  clear  intention  to  pass  some  property  in  the 
street  in  addition  to  the  honse ;  and  as  there  was  no  ac- 
cess to  them  but  from  the  street,  it  was  considered  that 
the  cottages  might,  without  much  impropriety,  be  d^ 
scribed  as  situate  in  the  street. 

It  is  observable,  that  if  the  cottages  in  question  bad 

not  passed  under  this  deyise,  there  was  a  general  daose 

which  would  hare  comprised  them,  so  that  the  conBtnl^ 

tion  was  not  induced  by  an  anxiety  to  avoid  intestacy. 

•«  At,  in,  or  So^  iu  the  casc  of  Doe  d.  Ashuforth  y.  Bower  (i).  wfa^ 

a  testator  devised  all  his  messuages,  tenements  or  dwell* 
ing-houses,  and  buildings,  situate  at,  in  or  near  Sing  HiU 
in  Sheffield,  which  he  had  lately  purchased  from  the  Duke 
of  Norfolk.  The  testator  had  six  houses  at  Sheffield,  all 
purchased  from  the  Duke,  and  comprised  in  one  eormj* 
ance,  four  of  which  houses  were  distant  about  twentj 
yaids  from  Sing  Hill,  and  the  remaining  two  about  foor 
hundred  yards  therefrom.  The  testator  had  redeemed 
the  land  tax  for  all  the  houses  by  one  contract.  It  wtf 
held,  that  the  devise  did  not  comprise  the  two  latter 
houses,  part  only  of  the  description  applying  to  them,  and 
there  being  other  houses  to  which  the  whole  of  the  descrif- 
Hon  did  appfy. 

So,  in  the  case  of  Newton  v.  Lucas  (m),  where  the  tes- 
tatrix devised  all  her  messuages,  situate  in  Dennud' 
Court.  She  had  five  houses  in  the  Court,  and  another 
house  which  fronted  towards  the  Strand,  and  formed  one 
side  of  a  covered  passage,  leading  to  the  place  where  the 
five  were  situate,  and  which  had  attached  to  the  back  of 

(0  3  Bam.  &  Adol.  453.  («)  0  Sim,  54, 
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it  an  ontiboilding,  abutting  on  gronnd  in  Denmark  Court,   chap,  xxiv. 

The  house  in  question  was  numbered  383  in  the  Strand, 

and  the  principal  entrance  waa  from  the  Strand,  but 

there  was  a  side  door  opening  into  the  passage,  and  the 

words  '^  Denmark  Court "  were  painted  on  the  walls  of 

the  house,  and  the  adjoining  house  382.     It  appeared  in 

evidence,  that  the  testatrix  was  in  the  habit  of  calling 

the  six  houses,  her  Denmark  Court  houses ;  but  Sir  L. 

ShadweU,  V.  C,  after  an  examination  of  a  plan  of  the 

premises^  the  conveyance  to  and  leases  granted  by  the 

testatrix,  and  the  land  tax  and  poofs  rates  assessments^ 

(in  all  which  the  house  in  question  was  described  as  being 

in  the  Strand),  came  to  the  conclusion,  that  the  testatrix, 

when  she  devised  her  houses  in  Denmark  Court,  did  not 

in  point  of  fact  describe  this  house ;  his  Honor  at  the 

same  time  admitting,  that  if  the  testatrix  had  had  no 

houses  in  Denmark  Court,  properly  so  called,  it  would 

clearly  have  passed  under  the  description  in  the  will. 

It   is   clear,   however,   that  where  a  testator  having  peYiieofiand« 
lands  in  a  certain   county,    devises  all  his   estates  in  not  applied  to 
another    county,    in    which    he   has   actually  no   pro-  ther  cmmty." 
perty,  the  lands  in  the  former  county  will  not  pass; 
though  the  result  be,  (the  will  being  subject  to  the  old 
law),  to  suppose  the  testator  to  make  a  devise,  which 
could  have  no  effect  (v).     And  though  a  testator  may 
shew  by  the  context  of  his  will,  that  he  uses  a  local  ap- 
pellation in  a  peculiar  and  extraor<flnary  sense,  yet  this 
hypothesis  vrill  not  be  adopted  upon  slight  and  equivocal 
grounds. 

Thus,  where  {w)  the  devise  was  of  the  testator's  lands, 
^'  in  Leverington,"  and  it  appeared  that  there  was  within 
the  parish  of  this  name  a  district  called  Leverington's 

(9)  MUler  v.  2WiMr#,  1  Moore  &         («)  Dee  d.  Eiwarda  v.  Johmcmy 
Scott,  342.  5  Nev.  &  Mann.  281. 

A  A  A  2 
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CHAP,  rxiv.  Parson's  Drove,  for  which  a  chapel  of  ease  had  long  s^o 
been  endowed,  and  that  the  testator  had  lands  in  tbe 
parish  which  were  within  the  chapeliy,  and  lands  in  the 
parish  which  were  not ;  and  it  was  contended,  that  this 
deyise  was  to  be  confined  to  the  latter,  on  the  gronnd 
that  the  testator  had  himself  distinguished  the  parish 
and  the  chapelry  by  describing  himself  to  be  "  of  Lever- 
ington,"  and  one  of  his  devisees  as  being  of  «  Leveringt^n'a 
Parson's  Drove:"  but  the  Court  held,  that  the  lands  in 
the  parish,  whether  in  the  chapeliy  or  not,  passed  by  the 
devise ;  Lord  Denman  observing,  that  though  if  the  de- 
scription of  locality  had  been  "Leverington  Parson's 
Drove,"  that  would  have  been  exclusive  of  every  other 
part  of  the  parish ;  yet  the  use  of  the  larger  term  did  not 
exclude  the  less. 
«  Bitates  in  or  lu  regard  to  proximity,  it  has  been  decided,  that  a  de- 
M."    '  vise  of  estates,  situate  "  in  or  near  Latchingdon,  near  MaJ- 

don,"  did  not  include  a  close  which  was  situate  four  or 

six  miles  from  Latchingdon,  and  in  the  tovm  of  MsJ- 

don  (<r). 

Effect,  wbere         Somctimcs  the  application  of  the  principle  in  qoes- 

ty  of  another     tiou    is    cmbarrasscd    by   the    circumstance,    that  the 

^edMoiption.  terms    of   description,    though  not   applicable   to  any 

property  of  the  testator,  precisely  answer  to  the  pro- 
perty of  some  other  person.  For  iuBtance,  a  testa- 
tor having  a  manor,  called  North  Dale,  in  A.,  derised 
his  manor,  called  South  Dale,  in  A.  Now  supposing 
that  there  was  in  A.  no  manor  of  South  Dale,  the  ao- 
thorities  would  authorize  the  application  of  the  derise 
to  the  manor  of  North  Dale ;  but  if  it  should  turn  ont 
that  there  was  in  A.  a  manor  called  South  Dale,  belong- 


(«)  J>oed.l>ear.  PiffoUy  IJ.  B.     See  also  Z>m  y.  JSmmt,  3  B8ni.& 
Moore,  274 ;  ^.  (7.  7  Tsunt.  652.     Adol.  453. 
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ing  to  some  other  person,  it  might  be  contended,  that  the  chap.  xxit. 
testator  conceived  himself  to  have  some  devisable  interest 
in  the  manor  of  Sonth  Dale,  and  intended  to  devise  that 
interest,  or,  in  respect  of  wills  operating  onder  the  recent 
statute,  he  might  have  contemplated  the  subsequent  acqui- 
sition of  a  devisable  interest  in  such  manor. 

Where  a  testator,  seised  or  possessed  of  a  reversion  in  «  Growui 
fee  or  for  years,  to  which  rent  is  incident,  devises  or  be-  include  i«tv. 
queaths  his  '*  ground  rent,"  not  only  the  rent,  but  the  re* 
version  will  pass(^) ;  as  he  is  considered,  when  speaking 
of  the  ground  rent,  to  mean  by  that  term  all  the  rever- 
sionary interest,  of  which  the  rent  is  the  immediate  fruit. 

It  is  clear  that  customary  estates,  held  by  copy  of  CiutDmary 
Court  Roll,  although  not  at  the  will  of  the  lord,  as  in  ai  copyhJ^ 
the  case  of  proper  copyholds,  will  pass  under  the  de- 
nomination of  copyholds,  and  not,  unless  from  special  cir- 
cumstances, under  that  of  freeholds  (z). 

Where  (a)  a  testator,  having  a  fee-simple  in  possession  Quettion  whe. 
in  one  moiety  of  lands  called  H.,  and  the  reversion  in  fee  orboti^m^ua 
in  the  other,  devised  "  All  that  my  part,  purpart,  and  por-  p*"**^" 
tion,  of  and  in  the  tenement  called  H.,"  with  other  lands, 
**  and  the  reversion  and  reversions,  remainder  and  remain- 
ders, rents,  issues^  and  profits  thereof,"  it  was  held,  that 
both  moieties  passed. 

^  if)  Kerry y.Derriciy Moorey77l;  («)  Boe  d.  Qmolfy  v.  Vernon^  5 

8.  C.  Cto.  Jac.  104 ;  Mauncfy  v.  East,  83 ;  Choi  v.  Danvers,  7  £ast| 

Mauncfyy   2   Stra.  1020;   2  Barn.  899. 

K.  B.  202  ;  Ca.  Temp.  Hard.  142  ;  (a)  Doe  d.  PhiUipt  v.  Phillips^ 

Fitzg.  70,  288,  S.  C;  Kay  v.  Lax<my  1  Durn.  &  £.  106. 

1  B.  C.  C.  76. 
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CHAPTER  XXV- 


DEVISES  AND  BEQUESTS,  WHETHER  VESTED  OR 

CONTINGENT. 


I.  General  Rule  in  regoftd  t»  Veto- 

ing, 

II.  Devises  construed  to  be  Vested,  not" 

withstandinff  expressions  of  a 
eonirmy  aspect. 

III.  Devises  Contingent  by  express 

Terms^  notwithstanding  absurd 
consequences. 


IV.  Question,   tekether  Omtingei^ 

appUes  to  one  or  aUf^senrd 
Limitations. 

V.  Vesting  of  Legacies  barged  m 

Land. 

VI.  — —  Personal  Ltgadet. 
VII. ..— —  Besiduary  Bejuettt. 


Genemi  rule  M      I.  Xhe  law  is  Said  to  faYOUT  the  TestiniT  of  estates,  the 

effect  of  which  principle  seems  to  be,  that  property  whicb 
is  the  subject  of  any  disposition,  whether  testamentaiy  or 
otherwise,  will  belong  to  the  object  of  gift,  immediatelj 
on  the  instrument  taking  effect,  or  so  soon  afterwards  as 
such  object  comes  into  existence,  or  the  terms  thereof 
will  permit.  As,  therefore,  a  will  takes  effect  at  the 
death  of  the  testator,  it  follows,  that  any  devise  or  be- 
quest in  favour  of  a  person  in  esse  simply,  {L  e.  without 
any  intimation  of  a  desire  to  saspend  or  postpone  its 
operation),  confers  an  inunediately  vested  interest. 

If  words  of  futurity  are  introduced  into  the  gift,  the 
question  arises,  whether  the  expressions  are  inserted  for 
the  purpose  of  protracting  the  vesting,  or  point  merely 
to  the  deferred  possession  or  enjoyment. 

It  may  be  stated  as  a  general  rule,  that  where  a  testa- 
tor creates  a  particular  estate,  and  then  goes  on  to  dispose 
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of  the  ulterior  interest,  expressly  in  an  event  which  will 

^ — 

determine  the  prior  estate,  the  words  descriptive  of  such 
event,  occurring  in  the  latter  devise,  will  be  construed  ad 
referring  merely  to  the  period  of  the  determination  of 
the  possession  or  enjoyment  under  the  prior  gift,  and  not 
as  designed  to  postpone  the  vesting.  Thus,  where  a  tesH 
tator  devises  lands  to  A.  for  life,  and  after  his  decease  to 
B.  in  fee,  the  respective  estates  of  A.  and  B.  (between 
whom  the  entire  feoHedmple  is  parcelled  out,)  are  both 
vested  at  the  instant  of  the  death  of  the  testator;  the  only 
difference  between  the  devisees  being,  that  the  estate  of 
the  one  is  in  possession,  and  that  of  the  other  is  in  re^ 
mainder. 

On  the  same  principle,  where  a  person  who  is  entitled  DeriMtofrc- 
to  a  f  eversioli  or  remainder  in  fee,  expectant  on  an  estate  ranaindcn. 
tail  in  himself,  or  in  any  other  person,  by  his  will  devises 
the  property  in  question,  in  the  event  of  the  person  who 
is  tenant  in  tail  dying  without  issue,  this  is  construed 
as  an  immediate  disposition  of  the  testator's  reversion  or 
remainder ;  though,  upon  the  fsLce  of  the  will,  the  devise 
presents  the  aspect  of  an  executoiy  gift,  to  arise  on  a 
general  failure  of  issue,  which  would  clearly  be  void  (a), 
unless,  indeed,  the  will  were  subject  to  the  newly  enacted 
rules  of  testamentary  construction,  in  which  case  the 
words  would  refer  to  issue  living  at  the  death.  If  the 
contingency  described  corresponds  precisely  vrith  the 
event  which  determines  the  existing  estate  tail,  no  diffi- 
culty exists  in  applying  this  rule  of  construction ;  but  it 
frequently  happens^  that  the  terms  used  by  the  testator 
do  not  completely  answer  to  the  event  in  question ;  as, 
for  instance,  where  the  reference  is  to  issue  generally,  and 
the  subsisting  estate  is  restricted  to  issue  of  a  particular 

(a)  Ante,  p.  223. 
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marriage  or  sex.     In  such  cases,  the  reasonable  conck- 

sion  would  seem  to  be,  that  the  discrepancy  arises  merely 

from  an  inaccuracy  in  the  description  of  the  reveision  or 

remainder,  and  that  it  does  not  shew  a  different  interest 

to  have  been  in  the  testator's  contemplation ;  and  such, 

accordingly,  seems  to  have  been  the  prevailing  doctrine 

of  the  cases  (b). 

Words  in  de-         It  is  to  be  obscrvcd,  also,  that  where  a  remainder  is 

wuit  of  objects  limited  in  default  or  for  want  of  the  object  or  objects  of 

how  coDstmed!  the  preceding  limitation,  these  words  mean,  on  the  &iltire 

or  determination  of  the  prior  estate  or  estates,  and  do 
not  (as  literally  construed  they  would)  render  the  ulterior 
estate  contingent  on  the  event  of  such  prior  object  or 
objects  not  coming  into  existence.  In  short,  they  signify 
all  that  is  comprehended  in  the  word  **  remainder,**  being 
merely  an  expression  employed  by  the  testator  in  carrying 
on  the  series  of  limitations  (c).     The  ulterior  estate, 


natioD  of  sub- 
risting  estatet 
UU. 


Wbethcr  words       (h)  WeOmgUm  ▼.   WdUngUm^  1 

importiiig  fcU-    Sir  W.  Bl.  645 ;  &  (7.  4  Burr.  2166, 

ure  of  issue  re- 

ler  to  determi-    post ;  French  v.  Caddeil,  S  B.  P.  C. 

Toml.  Ed.  257,  post ;  Jones  r.  Mar- 
ffon^  Fea.  C.  R.  329;  I^Uan  v.  2>f- 
Km,  4  B.  C.  C.  441  ;  ^^ferlon  v. 
Jones,  3  Sim.  409.  The  case  of 
Banks  T.  Holmey  1  Russ.  394,  n., 
indeed,  faTours  a  more  rigid  con- 
struction; but  Lord  JSldon*s  stric- 
tures upon  this  case,  in  Morse  v.  Lord 
Ormonde^  1  Russ.  405,  afford  ground 
to  infer  that  it  did  not  coincide  with 
his  own  opinion.  The  strict  rule 
there  adopted  certunly  exacts  £rom 
testators  more  of  technical  correct- 
ness than  it  has  been  usual  to  re- 
quire, and  clearly  would  not  now 
be  followed. 

(c)  In  a  former  publication,  the 
writercontented  himself  with  simply 


stating  this  position,  and  a  sa^ 
case  in  support  and  iUustratioii  of 
it,  conceiring  that  the  rule  of  con- 
struction was  too  weU  estsblished 
to  be  caUed  in  question ;  but  subs^ 
quent  experience  taught  him  thst 
it  has  not  obtained  so  ready  vA 
unanimous  an  assent  in  the  profes- 
sion as,  from  the  state  of  the  autho- 
rities, was  to  have  been  expected. 
Indeed,  even  so  recently  as  the  case 
of  Ashi^  y.  Ashleyy  6  Sim.  358,  the 
Master  reported  that,  under  a  de- 
vise to  A.  for  life,  with  reminder 
to  her  children,  and,  for  want  of 
such  issue  to  B.,  the  devise  to  B. 
failed  on  A.  having  a  childy—a  con- 
clusion which  the  Vice-Chancellor 
appears  to  have  regarded  as  too 
plainly  untenable  for  serious  refu- 
tation.   The  reluctance  to  acquieffe 
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therefore,  is  a  vested  remainder,  absolutely  expectant  on 
the  failure  or  determination  of  the  prior  estate. 

Thus  it  has  been  decided  {d ),  that  where  lands  are  de- 
vised to  the  first  and  other  sons  of  A.  successively  in  tail, 
and  in  default  of  such  sans,  to  the  daughters  of  A.  in  tail, 
although  it  should  happen  that  A.  has  a  son  or  sons,  yet 
on  his  or  their  subsequently  dying  without  issue,  the  de- 
vise in  remainder  to  the  daughters  takes  effect. 

So  where  (e)  a  testator  devised  to  E.  for  life,  and  after 
her  decease,  to  the  first  and  every  other  son  of  her  body 
lawfully  to  be  begotten,  the  elder  to  be  preferred  to  the 
younger ,  and  for  want  of  such  sons,  to  the  daughter  or 
daughters  of  E.,  share  and  share  alike,  and  in  default  of 
such  issue  qfJE.9  then  to  M. ;  it  was  held,  that  the  devise 
to  M  •  was  a  vested  remainder,  expectant  on  the  deter- 
mination of  the  prior  successive  life  estates  of  E.  and  her 
sons  and  daughters,  (the  will  being  subject  to  the  old 
law),  and  those  estates  having  expired  bt/  the  death  ofEU 
only  datighter,  M.'s  remainder  fell  into  possession. 

Again,  where  (/)  A.  devised  certain  lands  to  D.  for 
life;  remainder  to  a  trustee,  to  preserve  contingent 
remainders ;  remainder  to  the  first  and  other  sons  of  D., 
and  their  heirs,  and  for  want  of  such  issue,  to  J.  for  life, 
with  remainders  over ;  it  was  held,  that  the  sons  of  D. 
took  successive  estates  tail,  with  a  vested  remainder. 


in  a  construction  at  once  so  reason-  contradictory  decisions  is  not  easily 

able,  and  so  well  sustained  by  au-  dispelled. 

thority,  is  remarkable,  but  probably  (d)  Doe  v.  Daere,  1  Bos.  &  Pull. 

is  to  be  ascribed  to  the  yet  lingering  250 ;  S.C.S  Dum.  &  East,  112. 

influence  of  the  long  exploded  case  (e)  Ocodright  v.  Jdmes,  4  Mau.  & 

ofKeene  v.  Dickson,  1  Bos.  &  Pull.  Sel.  88. 

264,  n.,  where  a  contrary  construe-  (/)  Lewis  v.    Waters,   6  East, 

tion  prevuled ;  and  serves  to  shew  336. 

that  the  uncertainty  produced  by 
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It  is  clear,  too,  that  where  real  estate  is  devised  to  A. 
in  tail,  and  in  case  he  shall  die  without  issue,  then  to 
B.  in  fee,  and  it  happens  that  A.  dies  in  the  testator's 
lifetime,  leaving  issue,  the  ulterior  devise  to  B.  is  hdd 
to  take  effect,  although,  literally,  the  contingency  on  whicli 
such  devise  is  made  dq>endent  has  not  occurred ;  the  in- 
tention heing,  it  is  considered,  that  the  ulterior  (kTise 
shall  confer  a  vested  remiunder  on  B.,  which  is  absekids 
to  take  ^ect  in  possession  on  any  event  which  remaces  tke 
prior  estate  out  of  the  way.  The  case  just  suggested,  how- 
ever, cannot  now  arise  under  a  will  made  or  republished 
since  1837,  as  a  devise  in  tail  contained  in  such  a  will 
does  not,  by  the  recently  enacted  law,  lapse  by  the  desth 
of  the  devisee  in  the  testator's  lifetime,  leaving  issue. 

Where,  however,  the  ulterior  estate  is  expressed  to  arise 
on  a  contingent  determination  of  the  preceding  interest, 
minedl^Tdif.  and  the  prior  gift  does  in  event  take  effect^  but  is  after- 
eren  manner.  ^^^^^  determined  in  a  mode  different  from  that  which  is 

so  expressed  by  the  testator,  the  ulterior  gift  fails. 

As  where  (y)  the  devise  was  to  A.  for  life,  remainder 
to  his  first  and  other  sons  in  tail,  on  condition  that  be 
and  his  issue  male  should  assume  a  particular  name,  and 
in  case  he  or  they  refused,  then  that  devise  to  be  void, 
and  in  such  case  the  testator  devised  the  lands  over.  A* 
survived  the  testator,  complied  with  the  condition,  and 
then  died  without  issue ;  and  it  was  held  in  B.  R-,  on  a 
case  from  Chancery,  and  ultimately  in  the  House  of 
Lords,  that  the  limitation  over  did  not  arise  (A). 


Rule  where 
prior  estate 
takes  effect, 
but  is  deter- 


{g)  Amhurst  v.  Donelfy^  8  Yin. 
Ab.  221,  pi.  21,  affirmed  in  Dom. 
Proc.  5  B.  P.  C.  Toml.  Ed.  254. 
See  also  Sheffield  v.  Lord  Orrery^  3 
Atk.  282,  post,  782. 

(A)  Compare  this  case  with  Ave-- 


,^..  V.  Wardy  I  Ves.  sen.  420,  an^ 
Doe  V.  Scoity  3  Mau.  &  SeL  300, 
stated  ante,  in  which  the  Up^ 
of  a  prior  estate,  on  whose  contin- 
gent determination  the  sabseqaeot 
estate  was  to  arise,  was  held  oo^ 
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An  exception  to  this  rule,  however,  may  seem  to  exist    ohap. 


in  a  case,  which  deserves  especial  attention,  on  account  of  Dense  during 

. ,       «  A  .  1  1  widowhood, 

the  frequency  of  its  occurrence,  namely,  where  a  testator  with  derise 
makes  a  devise  to  his  widow  for  life,  if  she  shall  so  long  nage. 
continue  a  widow,  and  if  she  shall  tnarrt/f  then  over ;  in 
which  the  established  construction  is,  that  the  devise  over 
ia  not  dependent  on  the  contingency  of  the  widow's  mar- 
rying again,  but  takes  effect,  at  all  events^  on  the  deter- 
mination of  her  estate,  whether  by  marriage  or  death. 

In  Luaford  v.  Cheeke{i)j  which  is  a  leading  authority  DeTifleorerez- 
for  this  doctrine,  the  testator  devised  to  his  wife  for  life,  plication  to  de- 
if  she  should  not  marry  agaiiiy  buiifshe  did,  then  that  his  death.    ^ 
son  H.  should  presently  after  his  mother's  marriage  enjoy 
the  premises,  to  him  and  the  heirs  of  his  body,  with  r^ 
mainders  over.   The  widow  died  without  marrying  again ; 
but  it  was  held,  that  the  remainder  took  effect. 

Gordon  v.  Adolphus  (k)  was  a  case  of  the  same  kind. 
The  bequest  was  to  the  testator's  wife  '^  during  her  natural 
life,  that  is  to  say,  so  long  as  she  shall  continue  unmarried ; 
but  in  case  she  shall  choose  to  marry ^  then  and  in  that  case" 
it  was  to  be  for  the  immediate  use  of  the  testator's  daugh- 
ter, and  in  case  she  should  die  without  leaving  issue,  then 
over ;  and  it  was  considered  by  Lord  Camden^  and  after- 
wards by  the  House  of  Lords,  that  the  bequests  over 
were  not  contingent  on  the  event  of  the  marriage  of  the 
wife.     In  these  cases,  therefore,  the  widow  takes  an 


to  defeat  the  fiubseqnent  estate. 
In  order  to  reconcile  these  case* 
vnHiAmhurst  Y.DoneHy^  we  must 
infer,  that,  in  the  latter  case,  had 
the  estate  of  A.  and  his  sons 
failed  by  lapse,  the  devise  over 
would  have  taken  effect.  Pari  ra- 
tione,  it  must  be  concluded,  that 


had  the  prior  devisee  in  those  cases 
survived  the  testator,  and  performed 
the  condition,  the  devise  oTsr  (if 
the  whole  interest  had  not  been  ab- 
sorbed as  it  was  by  the  first  devisee) 
would  not  have  taken  effect. 

(t)  a  Lev.  125. 

{k)  3  P.  C.  Toml.  Ed.  306. 
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mainders absolutely  expectant  on  that  estate,  being  to 
take  effect,  at  all  events,  on  its  determination,  and  not 
conditional  limitations  dependent  on  the  contingent  de- 
termination of  a  prior  estate  for  life. 

In  Lady  Fnfs  case{l).  Lord  Hale  said,  it  was  all  one 
as  if  the  estate  had  been  devised  to  the  widow  for  life, 
and  if  she  married,  then  to  remain,  which  had  been  but 
an  estate  quamdiu  sola  vixerit.  If,  however,  the  deiise 
had  been  framed  in  the  manner  suggested  by  this  emi- 
nent and  excellent  Judge,  the  case  would  have  been 
brought  into  very  close  resemblance  to  the  case  of  She/- 
Deiriseoforon  ^fidd  V.  Lord  Orrerjf  {m)y  where  a  different  construction 
Btricay  con-   '  prevailed.     There  A.  devised  his  house,  &c.,  to  his  wife 

for  life,  upon  this  express  condition,  only  that  if  ^ke 
should  marry  agaiuy  then  the  house,  &c.,  should  go  forth- 
with to  his  eldest  son  and  his  issue.  Lord  Hardwidce 
held,  that  it  was  a  contingent  limitation  to  the  son,  to 
take  effect  only  on  the  wife's  marrying  again.  In  Ltu- 
ford  V.  Cheekcj  he  said,  the  penning  was  different ;  there, 
after  the  devise,  were  added  these  words,  *'  if  she  do  not 
many  again,"  which  restrained  the  original  limitation, 
and  were  the  same  as  if  they  had  been  to  the  wife  for 
life,  "  if  she  so  long  continue  a  widow."  Here  there  were 
no  such  words  in  the  original  limitation ;  and  though  his 
Lordship  added,  *^  but  I  do  not  lay  much  weight  on  this,** 
and  proceeded  to  comment  on  other  grounds  for  the  con- 
struction, yet  the  remarks  above  quoted  have  always  been 
considered  as  pointing  out  the  true  principle  of  the 
decision. 

(J)  1  Vent.  203.   See  also  Jordan  and  if  she  married  again  withm  « 

y.  HoUhaMy  Amb.  209,  where  Lord  Umited  time. 

Hardwkke  took  a  distinction  be-  (m)  3  Atk.  282. 
tween  a  devise  during  widowhood. 
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On  the  whole,  then,  the  distinction  wonld  seem  to  be,    chap. 


that,  where  the  circumstance  of  not  marrying  airain  is  in-  General  con- 

,  duion  from 

terwoven  into  the  original  gift,  the  testator,  haying  thus,  the 
in  the  first  instance,  created  an  estate  durante  viduitate, 
must  be  considered,  when  he  subsequently  refers  to  the 
marriage,  to  describe  the  determination  by  any  means  of 
that  estate,  and,  consequently,  the  gift  over  is  a  vested 
remainder  expectant  thereon.  On  the  other  hand,  where 
a  testator  first  gives  an  absolute  estate  for  life,  and  then 
engrafts  thereon  a  devise  over  to  take  effect  on  the  mar- 
riage of  such  devisee  for  life,  the  conclusion  is»  that  the 
devise  over  is  not  to  take  effect  unless  the  contingency 
happens  (n). 


II.  The  construction  which  reads  words  that  are  seem-  Dcriiei  Tested, 

...  ,  notwithsta&d- 

mgly  creative  of  a  future  interest,  as  referring  merely  to  ing  exprc«ont 
the  futurity  of  possession  occasioned  by  the  carving  out  ttngenej. 
of  a  prior  interest,  and  as  pointing  to  the  determination 
of  that  interest,  and  not  as  designed  to  postpone  the  vest- 
ing, has  obtained,  in  some  instances,  where  the  terms  iu 
which  the  posterior  gift  is  framed  import  contingency, 
and  would,  unconnected  with  and  unexplained  by  the 
prior  gift,  clearly  postpone  the  vesting.  Thus,  where  a 
testator  devises  lands  to  trustees  until  A.  shall  attain 
the  age  of  twenty-one  years,  and  if  or  when  he  shall 


(ft)  In  one  case,  a  deviae  which, 
in  expresB  terms,  extended  to  wi- 
dowhood only,  was  held  to  he  en- 
laiged  hy  impUcation  to  the  period 
of  the  vesting  in  poesesdon  of  a  re- 
mainder limited  thereon.  The  de- 
Tise  was  to  the  testator^s  wife  for 
her  life,  provided  she  remained  a 
widow ;  hut  if  she  married  a  second 


hoshand,  to  I.,  v^i/tn  he  should  attain 
his  age  of  twenty-three  years;  and  it 
was  held,  that  the  widow  had  an 
estate  tiU  I.  attained  twenty-three, 
though  she  married  again.  Doe  d. 
Dean  and  Chapter  of  Westminster 
v.  Freeman^  1  Dum.  &  East,  889 ; 
S.  C.  2  Chitty's  Cas.  Temp*  Lord 
Mansfield,  496. 
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CHAP.  XXV.  attain  that  age,  then  to  him  in  fee,  this  is  construed  as 
conferring  on  A.  a  Tested  estate  in  fee-simple,  subject  to 
the  prior  chattel-interest  given  to  the  trustees,  and,  con« 
sequentlj,  on  A/s  death,  under  the  prescribed  age,  the 
property  descends  to  his  heir-at-law ;  though  it  is  quite 
clear  that  a  devise  to  A.,  if  or  when  he  shall  attain  the 
age  of  twenty-one  years,  standing  isolated  and  detadied 
from  the  context,  would  confer  a  contingent  interest 
only. 

A  leading  authority  for  this  construction  is  BorasUnCt 

case  (o),  which  was  as  follows: — ^A  testator  devised  land 

to  A.  and  B.  for  eight  years,  and  after  the  said  term,  the 

land  to  remain  to  his  executors,  for^  the  performance  of 

his  will,  till  such  time  as  H.  should  accomplish  his  age  of 

Word « when"  twcuty-one  ycars ;  and  when  the  said  H.  should  come  to 

termmation  of   his  age  of  twonty-oue,  then  to  him,  his  heirs  and  assigns 

'"'^  for  ever.     H.  died  under  twenty-one.     It  was  contended, 

that  the  remainder  was  not  to  vest  in  him,  unless  he  at- 
tained the  prescribed  age ;  but  the  Court  held  it  to  be 
vested  immediately,  the  case  being,  it  was  said,  nothii^ 
else  in  effect  than  a  devise  to  the  executors,  till  H.  at- 
tained the  age  of  twenty-one,  remainder  to  H.  in  fee ;  and 
that  the  adverbs  of  time,  when^  &c.,  do  not  make  any 
thing  necessary  to  precede  the  settling  (i.  e.  the  vesting) 
of  the  remainder,  but  merely  expressed  the  time  when  it 
shall  take  effect  in  possession* 


Cages  confirm, 
atory  of  the 
principle  of 
Bomton'M 


(o)  3  Rep.  19.  See  also  Mam- 
fidd^.Dugard^  1  £q.  Ca.  Ab.  105, 
pl.  4;  a.  a  Glib.  £q.  Rep.  36; 
GoodHlle  d.  B^^noard  y.  Wm^^  1 
Bnnr.  228 ;  Dmn  d.  SaUerthwaite  y. 
BatterihwaUey  1  filackst.  619 ;  Do9 
d.  Weedon  t.  LeOj  3  Darn.  &  Eas^ 
41 ;  Doe  d.    Wight  t.  OmdaU,  9 


East,  400 ;  Eahpordi  v.  JS^momty  6 
Taunt.  213 ;  Goodn^  d.  iSmA  t. 
Parher^  1  Man.  &  Selw.  602  ;  Wat- 
ter  T.  Hwiekimiom^  6  J.  B.  Moore, 
143 ;  S.O.  2  Biod.  &  ffing.  249 ; 
&a  iuB.  R.,1  Barn.  &  Cxm. 
721. 
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The  most  recent  case  of  this  class  is  Doe  d.  Cadogan  chap,  xxv. 
V.  Eu)afrt{p)y  where  a  testator  deyised  his  real  estate  to 
trastees,  upon  trust  for  his  wife  daring  widowhood,  and 
after  her  decease  or  marriage  again,  upon  trust  to  apply 
the  rents  towards  the  maintenance  of  his  daughter,  until 
she  should  attain  the  age  of  twenty-five  years^  and  from  and  Words  « from 

,  ,      and  after " 

fifier  her  attaining  that  age^  then  upon  trust  for  his  said  similarly  con. 
daughter,  her  heirs  and  assigns  for  eyer ;  hut  in  case  his 
said  daughter  should  depart  this  life  without  leaving 
issue,  then  the  testator  devised  the  said  real  estate  over. 
The  daughter  after  the  decease  of  the  widow,  and  before 
she  attained  the  age  of  twentj-five  years,  suffered  a  com- 
mon recoTeiy ;  and  it  was  held,  that  such  recovery  was 
effectual  to  acquire  the  equitable  fee*simple,  she  having  a 
tested  estate  tail  in  equity  at  the  time. 

It  is  observable,  that  in  the  greater  number  of  the  Remark  on 
cited  cases,  the  prior  interest  was  created  for  the  Lses. 
benefit  of  the  ulterior  devisee;  but  this  circumstance 
does  not  seem  to  vary  the  principle,  for  the  material 
fact,  and  that  which  constitutes  the  special  characteristic 
of  this  class  of  cases,  is,  that  there  is  a  prior  interest 
extending  over  the  whole  period  for  which  the  devise  in 
question  is  postponed.  It  is  therefore  in  effect  a  devise  of 
the  whole  estate  instanter  to  B.,  with  the  exception  of  a 
partial  interest  carved  out  for  some  (no  matter  what) 
purpose* 

Another  exemplification  of  the  principle  in  question  words  of  ap. 

,   ,  parent  contin* 

occurs  in  those  cases  where  a  testator,  after  givmg  an  es-  gency  referred 
tate  or  interest  for  life,  proceeds  to  dispose  of  the  ulterior  sion  mcSyT' 
interest  in  terms  which,  literally  construed,  would  seem  to 
make  such  ulterior  interest  depend  on  the  fact  of  the 
prior  life  interest  taking  effect ;  in  such  cases,  it  is  con- 

(/>)  7  Add.  &  £.  636. 
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sidered,  that  the  testator  merely  uses  these  expressions  of 
apparent  contingency,  as  descriptive  of  the  state  of  events, 
under  which  he  conceives  the  ulterior  gift  will  fall  into 
possession ;  (the  supposition  being,  that  the  successiye  in- 
terests  will  take  effect  in  the  order  in  which  they  are  ex- 
pressed), and  not  with  the  design  of  making  the  Testing 
of  the  posterior  gift  depend  on  the  fact  of  the  prior 
tenant  for  life  happening  to  live  to  become  entitled  in  pos- 
session. 

Thus,  in  the  case  of  Webb  v.  Hearing  (y),  where  a  tes- 
tator devised  to  his  son  F.  after  the  death  of  his  wife ; 
and  if  his  ffiree  daughters^  or  either  qfffiem,  should  ocerlirt 
their  mother  and  jP.,  their  brother,  and  his  heirs,  (which 
was  construed  to  mean  heirs  of  his  body),  they  to  enjoy 
the  same  houses  for  the  term  of  their  lives,  remainder  to 
R.  and  J. ;  it  was  held,  that  the  remainder  to  R.  and  J. 
was  not  contingent  on  the  event  of  the  daughters  sur- 
viving their  mother  and  brother ;  the  words  only  shewed 
when  it  should  commence. 

So,  in  an  early  anonymous  case  (r),  where  the  derise 
was  to  K.  in  tail,  remainder  to  J.  for  life,  and  in  another 
clause  it  was  declared,  that  "  if  K.  died  without  issue, 
and  J",  be  then  deceased"  then,  and  not  otherwise,  the  tes- 
tator gave  the  land  to  N.  and  his  heirs ;  the  Lord  Keeper, 
it  is  said,  decreed  it  for  N.,  although  J.  survived  K^  be- 
cause the  words,  "  if  J.  be  then  deceased,"  seemed  to  be 
put  in  to  express  the  testator's  meaning,  that  J.  should 
be  sure  to  have  it  for  her  life,  and  that  N.  should  not 


{q)  Cro.  Jac.  416.    According  to  of  the  daaghtera  are  stated  to  bA^e 

the  fiicta  repreaented,  it  does  not  died  in  the  lifetime  of  th^  brother, 

appear  that  the  remainder,  if  con-  (^)  2  Vent.  363. 
tingent,  was  defeated,  as  only  two 
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have  it  till  she  was  dead;  and  also  to  shew  when  N.    chap. xxt> 
should  have  it  in  possession. 

So,  in  the  case  of  PearsaU  v.  Simpson  {s\  where  a  le- 
gacy was  given  in  trust  for  the  testatrix's  sisters  and  their 
children ;  and  after  the  deaths  of  both  her  said  sisters  and 
their  children,  if  any,  to  pay  the  interest  to  her  brother-in- 
law,  S.,  during  his  life,  and  from  and  after  his  decease,  in 
case  he  should  become  entitled  to  sttch  interest^  then  over  to 
Bome  cousins.  Though  S.  died  in  the  lifetime  of  the  testa- 
trix's sisters,  it  was  held,  that  the  gift  to  the  cousins  took 
eflTect ;  Sir  W.  Grants  M.  R.,  being  of  opinion,  that  it  was  • 
not  contingent  on  the  event  of  the  sister's  husband  be- 
coming entitled  to  the  interest.  *^  It  was  doubtful  (he 
said,)  whether  S.  would  live  to  become  entitled  to  the  in- 
terest. The  testatrix,  giving  the  capital  over  after  his 
death,  recollects  that  he  may  not  live  to  take  the  interest ; 
but,  if  he  does,  she  makes  his  death  the  period  at  which 
the  cousins  are  to  take.  It  is  not  a  condition  precedent, 
but  fixing  the  period  at  which  the  legatees  over  shall 
take,  if  he  ever  takes." 

Here  no  violence  was  done  to  the  obvious  meaning  of  Remark  oa 
the  words,  as  it  is  impossible  to  read  the  whole  sentence  Sm^mm.  * 
continuously,  ^^from  and  after  his  decease,  in  case  he 
shall  become  entitled  to  such  interest,"  without  seeing  that 
the  words  of  contingency,  "  in  case,"  &c.,  refer  merely  to 
the  period  of  possession;  denoting  that  that  should  take 
place  at  his  death,  if  he  happened  to  live  to  become 
entitled. 

So,  in  Massey  v.  Hudson  (/),  where  a  testator  devised 
to  his  wife  for  life,  charged  with  an  annuity  to  E.,  subject 
also  to  £300  to  be  paid  to  V.,  her  executors,  administra- 


{»)  15  Ves.  29.  and  the  preceding  cases  with  H6lm$M 

(I)  2  Mer.  138.     Compare  this     y.  Oradoek,  3  Ves.  317,  stated  post. 
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tors,  or  assignB,  within  twelve  monthd  after  the  dei^ease 
of  E.,  in  case  the  said  JE.  should  happen  to  sunire  testator's 
jmfiy  with  interest  from  the  death  of  E.  E.  died  in  the 
testator's  lifetime,  and  in  the  lifetime  of  his  wife.  Sir  W. 
Chranly  M.  R.^  thought  it  too  clear  for  argument^  that  tlie 
Words,  **  in  ease  E,  shall  sntvive  my  wife,"  did  not  con- 
stitute the  condition  on  which  the  legacy  was  to  be- 
come pa^yable ;  but  only  related  to  the  time  of  payment, 
which  was  in  that  event  to  be  postponed  to  the  end  of  a 
twelvemonth  after  the  death  of  E. 

And  although  (as  already  hinted)  there  is  no  doubt 
that  a  devise  to  a  person,  if  he  shall  live  to  attain  a  par- 
,  if  ticular  age,  standing  alone^  wotdd  be  contingent ;  yet  if  it 
in  aiternatiTe     be  followcd  by  a  limitation  over,  in  case  he  die  und^ 

such  age,  the  devise  over  is  considered  as  explanatory  of 
the  sense  in  which  the  testator  intended  the  devisee's  ii^ 
terest  in  the  property  to  depend  on  his  attaining  the 
«pecified  age,  namely^  that  at  that  age  it  should  become 
absolute  and  indefeasible ;  the  interest  in  question^  ther^ 
fore,  is  construed  to  vest  instanter  [u). 

Thud)  in  Edamtd^  v.  Hammond  (v),  where  A.  surren- 
dered the  reversion  in  fee  in  customaiy  lands  to  the  use  of 
himself  for  life,  and  after  his  decease,  to  the  use  of  bis 
Bon  H.,  and  his  heirs  and  assigns  for  ever,  if  it  AoM 
happen  that  he  should  Uffe  until  he  attained  the  age  of  twenty 
one  years^  provided  always,  and  und^  the  conditton, 


(«)  Eyen  independently  of  this 
particular  role,  it  is  obvious  tliat  a 
fenitation  t»yeV  dispoffing  of  the  pro^ 
perty  to  anotiiez^  in  case  of  the  prior 
derisee  dying,  under  certain  cir- 
cumstances, always  supplies  an  ar* 
^^ibMftit  ift  fiiyovr  df  the  prior  de- 
nwe  taking  Ba  iaimediately  vBsted 


interest;  SmUherr.  WUUci,^^^ 
233 ;  PeyUm  r.Bury,  2  V,  W.  626; 
ifuHNfi  T.  l>Af»^mw,  3  Mj).  && 
267;  though  the  eontniy  is  tf'^ 
times  contended. 

{v)  3  Lev.  132 ;  S.a2  Show. 
398,  stated  from  the  record,  1  Bos. 
&  Pull.  New  Rep.  824^  ft. 
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neyertheless,  that  if  IT.  died  before  he  attained  that  age^ 
then  the  premises  to  remain  to  A.  in  fee ;  it  was  held, 
that  though  upon  the  first  words,  this  seemed  to  be  a 
condition  precedent,  yet  upon  all  the  words  taken  tog^ 
ther,  it  was  an  immediate  deyise  to  H.,  subject  to  be  de«* 
feated  upon  a  condition  subsequent,  if  he  did  not  attain 
the  age  of  twenty^one  years. 

The  same  construction  prevailed  in  the  case  of  Doe  d.  To  a.  when  ha 

,  attain!  twentj- 

Hurd  V.  Moore  lw\  where  the  devise  was  to  M.,  **when  one,  and  if  ho 

die  before^  then 

he  attains  the  age  of  twenty-one  years,"  to  hold  to  him,  ow. 
his  heirs  and  assigns,  for  ever ;  but  in  case  he  should  die 
before  he  attained  the  age  of  twenty-one  years,  then  over ; 
Lord  EUenborough  observed,  that  this  being  an  immediate 
devise,  and  not,  as  in  some  of  the  other  cases,  a  remain- 
der, formed  no  substantial  ground  of  distinction.  The 
estate  vested  immediately,  whether  there  was  any  par- 
ticular interest  carved  out  of  it,  to  take  effect  in  posses- 
sion in  the  mean  time  or  not. 

Again,  in  Doe  d.  Roake  v.  Nowdl  (<r),  where  the  devise  To  chUdran  at 
was  to  the  testator's  nephew  R.  for  life,  remainder  to  and  with  deriie  over 
amongst  his  children,  equally,  at  the  age  of  twenty-ofne^  and  twentj-one. 
their  heirs,  as  tenants  in  conunon ;  but  if  only  one  child 
should  live  to  attain  such  age,  to  him  or  her,  and  his  or 
her  heirs,  at  his  or  her  age  of  twenty-one ;  and  in  case 
R.  should  die  without  issue,  or  such  issue  should  die  be^ 
fore  twenty-onsy  then  over.     R.  levied  a  fine  during  the 
jnincMrity  of  his  children,  which  raised  the  question,  whe- 
ther their  shares  were  contingent  or  vested,  or,  in  other 
words,  whether  they  were  destructible  by  the  act  of  R. 
car  not.     It  was  held  in  B.  R.,  and  ultimately  in  the 


(»)  14  East,  601.  Doe  d.  DolU^  v.  Ward^  9  Ad.  & 

{x)  1  Mau.  &  Selw.  327 ;  8,  C.      EU.  582,  which  arose  on  another  de- 
in  Dom.  PrQc.6  Dow.  202.  See  also      vise  in  the  same  will« 
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House  of  Lords,  that  the  remainders  were  vested  in  the 
children  on  their  hirths. 

This  rule  of  construction,  it  seems,  applies  not  onlj 
where  the  devise  over  is  limited,  so  hjs  to  take  effect  siin- 
ply  and  exclusively  on  the  happening  of  the  event  od 
which  the  prior  devise  is  apparently  made  contingent; 
but  also  where  some  other  event  is  associated. 

Thus,  in  Bromfidd  v.  Crowder  {y\  the  devise  was  to 
certain  persons  for  life,  and  then  to  J.  if  he  should  liie 
to  attain  the  age  of  twenty-one  years ;  and  in  ca^e  he 
died  before  he  attained  that  age,  and  his  brother  C.  shouU 
survive  him^  then  over.  On  a  case  from  the  Rolls,  the 
Court  of  C.  P.  certified  that  J.  took  a  vested  fee.  Sir 
James  Mansfield^  C.  J.,  relied  much  on  the  authoritj  of 
Edwards  v.  Hammond^  which  he  said  was  on  all  fonis 
with  this. 

The  construction  also  obtains  where  the  lands  are  de- 
i^Ucihie  vised  to  trustees,  upon  trust  to  convey  to  limitations  of 

to  ezecatorj  ... 

tnuu.  the  nature  of  those  under  consideration. 

Thus,  in  the  case  of  Phipps  v.  WiUiams  (^r),  where  a 
testator  devised  his  real  estates  to  trustees,  upon  trust  to 
convey  certain  lands  to  his  godson  A.,  when  and  so  sooo 
as  he  should  attain  his  age  of  twenty-one  years.  BtA  »> 
case  lie  should  depart  this  life  before  he  should  attain  the  saU 
age  of  twenty-one  years^  without  leaving  issue  of  his  bodt/, 
then  the  lands  in  question  were  to  go  according  to  the  dis- 
position of  his  residuary  estate.  Sir  Z.  ShadweBy  V.  C^ 
on  the  authority  of  the  preceding  cases,  held,  that  A. 
took  an  immediate  interest  under  this  devise,  obfierriog. 
that  the  only  distinction  here  was,  that  the  l^al  estate 
was  vested  in  trustees,  which  made  no  substantial  dif- 
ference. 


Doctrine  of 
P 


Cr)  1  Bos.  &  PaU.  New  Rep.  313. 


(ir)£Sim.i4. 
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It  is  impossible,  however,  to  hold  the  devise  to  vest  chap,  xxv. 
immediately,  bj  the  application  of  the  doctrine  in  ques- 
tion, in  opposition  to  an  express  declaration,  that  the  de-* 
visees  shall  not  take  vested  interests  until  a  certain  age ; 
especiallj,  if  even  the  devise  over,  which  supplies  the  ar- 
gument for  neutralizing  this  clause,  is  itself  not  without 
expressions  which  &vour  the  suspension  of  the  vesting. 

Thus,  where  (a)  a  testator  devised  a  certain  estate  to  Constmction 

,  controlled  hj 

his  wife  durinfi^  her  widowhood,  remainder  to  A.  (his  ne-  expraw  dedar. 

.  ationthatde- 

phew)  for  life,  remainder  to  the  children  of  A.  in  fee,  as  Tiaeesdiaiitako 

Tested  inter- 

tenants  in  common,  and  if  there  should  be  no  child  of  A. 
living  at  his  wife's  death  or  second  marriage,  then  over ; 
and,  by  a  codicil  of  even  date,  the  testator  directed,  that 
neither  A.  nor  any  issue  of  A.  should  by  virtue  of  his  wiU^ 
take  or  be  considered  as  entitled  to  a  vested  interest^  unless 
ihey  should  respectively  attain  the  age  of  twenty-one  years ; 
and  that  in  case  of  the  death  of  any  of  such  children 
under  such  age,  then  the  share  of  such  child  or  children 
so  dying,  should  go  to  the  surviving  brothers  and  sisters, 
or  brother  or  sister,  their,  his,  or  her  heirs  and  assigns, 
upon  their  respectively  attaining  the  age  of  twenty-one  years. 
It  was  contended,  that  the  testator,  by  the  clause  respect- 
ing the  vesting,  intended  not  to  postpone  the  vesting, 
but  merely  to  declare  when  the  shares  should  become  ab- 
solute and  indefeasible,  as  "was  shewn  by  the  survivorship 
clause,  which  otherwise  was  superfluous,  and  accordingly, 
that  the  children  took  vested  interests,  subject  to  be 
divested  on  their  dying  under  twenty-one.  The  Court  of 
Exchequer,  however,  (on  a  case  from  Chancery,)  certified 
an  opinion,  that  the  vesting  was  postponed  until  the  age 
of  twenty-one.    Sir  L.  Shadwellj  V.  C,  on  confirming  the 


(a)  Bussd  y.  Buchanan,  7  Sim.      v.   Williams^  3  Myl.  ^  K.  411, 
628.  Compare  this  case  ¥rith  Bland     stated  post. 
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certificate,  observed,  that  the  concluding  words  shewed, 
that  the  testator  had  the  same  intention  at  the  end,  ss  at 
the  beginning  of  the  instroment. 

The  rule  of  constmction  under  consideration,  is  ako 
excluded  by  a  declaration,  that  the  devisee  shall  take  a 
vested  interest  at  the  future  period,  as  such  a  declaration 
obviously  carries  with  it  an  implied  negation  of  an  earlier 
period  of  vesting  (i). 

Nor,  it  seems,  does  the  rule  apply  where  the  attain- 
ment of  the  prescribed  age  is  not  the  only  circumstance 
by  which  the  testator  marks  the  time  at  which  it  shall  be 
determined  whether  the  estate  shall  vest  or  finally  be- 
come liable  to  be  divested ;  but  there  is  a  preliminary  act 
to  be  done  by  the  devisee,  in  the  nature  of  a  condition 
precedent,  before  his  title  accrues.  Thus,  in  the  case  of 
Phipps  V.  WilliamSy  already  stated,  the  residue  of  the 
real  estate  was  devised  to  trustees,  upon  trust,  to  accumu- 
late the  rents  until  C.  should  attain  the  age  of  twenty- 
four  years>  and  then  to  convey  unto  C.  upon  his  securi^ 
certain  annuities^  to  the  satisfaction  of  the  trustees,  the  le- 
gal estate  in  the  testator's  freehold,  copyhold,  and  lease- 
hold hereditaments ;  but  in  case  the  said  C.  should  de- 
part this  life  before  he  attained  the  age  of  twenty-four 
years,  without  leaving  issue,  then  upon  certain  other 
trusts.  Sir  L.  ShadweU^  V.  C,  held,  upon  the  principle 
above  suggested,  that  the  devisee  derived  no  interest 
under  the  trust,  until  the  attainment  of  the  prescribed 
age^  and  the  performance  of  the  condition. 

But  though  the  devise  over  has  been  generally  cons- 
dered  as  the  characteristic  of  these  cases  {c) ;  yet  the  con- 
Btruction  was  recently  adopted  where  there  was  no  such 


(5)  Gtanvitt  r.  ^lanviH^  2  Mer. 


38. 


(e)  Sfwm  T.  Pmddmy  1  Keen. 
186. 
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devise,  the  words  of  the  will  being,  **  The  ?est  of  my  pr^n  cyxy.  yxY, 
perty  to  be  inyested  in  land,  and  given  to  my  gn^idson ;  ^ 
when  of  age,  to  hare  a  commission  in  the  anny  regulars 
at  twenty-one;  to  remain  in  the  army  seven  years,  and 
not  to  he  of  age  to  receive  this,  until  he  attains  his  twenty^ 
ffih  year,  and  to  be  entitled  to  him  and  his  male  heirs, 
bearing  the  name  of  F.  for  ever."  Lord  Langdale  M.  H., 
Iield,  that  S.  took  an  inunediate  vested  interest  as  tenant 
in  tail,  in  the  land  to  be  purchased,  subject  to  be  di- 
vested if  he  should  not  attain  twenty-^ve ;  and  conse- 
quently, that  the  rents  were  applicable  to  his  benefit 
during  his  minority. 

It  was  at  one  period  doubted,  whether  a  devise  to  a  DeTiia  ^cr 
person  after  payment  of  debts,  is  not  contingent  until  the  debti. 
debts  are  paid;  but  it  is  now  well  established,  that  such  a 
devise  confers  an  immediately  vested  interest,  the  wordu 
of  apparent  postponement  being  considered  only  as  creat- 
ing a  charge  {d ). 

The  several  preceding  classes  of  oases  clearly  demon-  Oenend  n. 
Btrate  that  the  Courts  will  not  construe  a  remainder  to  be  ceding 
contingent^  merely  on  account  of  the  inaccurate  and  inar- 
tificial use  of  expressions  importing  contingency,  if  the 
nature  of  the  limitations  affords  ground  for  concluding 
that  they  were  not  used  with  a  view  to  suspend  the  vest- 
ing. Such  cases  may  be  considered,  however,  as  excep- 
tions to  the  general  rule :  and,  agreeably  to  the  maxim, 
exceptio  probat  regulam,  they  confirm,  rather  than  op- 
pose, the  doctrine,  that  devises  limited  in  clear  qjid  ex- 
press terms  of  contingency,  do  not  take  effect,  unless  the 

{d)Bamardi8Um Y.Carter, IV. W.  stated  1  Coll.  Jar.  214.    Those  of 

505  ;  2  Eq.  Ca.  Ab.  224,  pi.  5—6 ;  Lord  Eldon  (then  Sir  John  Scon) 

3  B.  P.  C.  Toml.  Ed.  64.    See  also  and  Mr.  Feam^y  are   particularly 

Bogihaw  y.  Spenaer,  1  Yes.  sen.  worthy  of  attention. 
142 ;  and  some  very  able  opinions 
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events  upon  which  they  are  made  dependent  happen; 
which  cases  we  now  proceed  to  consider. 


III.  The  first  remark  suggested  hy  this  class  of  cases 
of  oontmgencj.   is,  that  an  estate  will  be  construed  to  be  contingent,  if 

clearly  so  expressed,  however  absurd  and  inconyenient 
may  be  the  consequences  to  which  such  a  construction 
may  lead,  and  however  inconsistent  with  what  it  maj 
be  conjectured  would  have  been  the  testator's  actual  mean- 
ing, if  his  attention  had  been  drawn  to  those  con- 
sequences. 

Thu£^  in  the  case  of  Detm  d.  Raddiffe  v.  Bagshaw  [t\ 
where  the  devise  was  to  the  testator's  only  daughter  M.  for 
life,  and  after  her  decease  to  the  first  son  of  her  body,  if 
living  at  the  time  of  her  deaths  and  the  heirs  male  of  snch 
first  son,  remainder  to  the  other  sons  successively  in  tail 
in  like  manner,  remainder  to  testator's  nephew  in  tail 
M.  had  issue  an  only  son,  who  died  in  her  lifetime,  learii^ 
issue.  Whether  such  issue  was  entitled  under  the  derise 
in  tail  {f)  to  this  first  son,  was  the  question.  It  was  con- 
tended for  him,  that  the  testator  must  have  intended  that 
the  nephew,  who  was  otherwise  amply  provided  for  by 
him,  should  not  take  until  failure  of  all  the  descendants  of 
his  daughter ;  and  that  to  accomplish  this  intention,  the 
Court  would  either  construe  the  estate  of  the  daughter  to 
be  an  estate  tail,  or  hold  that  an  estate  tail  vested  in  the 
son  on  his  birth ;  and  that  the  words,  ^*  if  living  at  the 
time  of  her  death,"  merely  marked  the  period  when  the 
remainder  should  commence  in  possession,  as  in  the  cases 


(e)  6  Dnrn.  &  E.  512.    See  also      in  a  settlement. 
Wingmve  v.  Patgrave,  1  P.  W.  401,  (/)  For  such  it  dearly  would 

arising  on  the  limitation  of  a  term      have  heen.    See  infra. 
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before  discussed.  But  the  Court  (reluctantly,  on  account  chap. 
of  the  hardship  of  the  case  ( g\)  decided,  that  the  son  not 
having  survived  his  mother,  his  estate  never  arose.  Lord 
Kent/on  observed,  that  the  cases  cited  for  him  proceeded 
on  informal  words;  whereas  here  correct  and  technical 
expressions  were  used  throughout. 


XXT. 


So,  in  the  case  of  Holmes  v.  Cradock  (A),  where  a  tes-  Derisef  held  to 
tator  devised  freehold,  copyhold,  and  leasehold  estates  to  DoMthstanding 
F.,  his  heirs,  &c.,  upon  trust  to  pay  testator's  wife  an  an-  qnencc.*'*'"*' 
Duity  of  £100  for  her  life,  and  to  pay  the  residue  of  the 
annual  profits  to  testator's  son  W.  during  the  life  of  his 
mother;  and  if  his  son  should  happen  to  die  before  his 
mother,  without  leaving  a  widow  or  child,  then  in  trust 
to  pay  all  such  profits  to  her  for  life,  and  subject  to  the 
said  trusts,  that  the  said  F.  should  stand  seised  to  the 
use  of  the  testator's  said  son,  his  heirs,  and  assigns,  for 
ever,  subject  and  chargeable  with  the  legacies  thereinafter 
given.  In  a  subsequent  clause  he  proceeded  thus: — 
**  And  if  my  son  shall  die,  leaving  my  wife,  without  leav- 
ing a  wife  or  any  child,  after  his  death  and  my  wife^s,  I 
give  and  bequeath,"  certain  legacies,  "which  I  charge 
upon  my  real  estate,  hereinbefore  limited  to  my  son  and 
his  heirs."  The  son  survived  his  mother,  and  died  with- 
out leaving  wife  or  child ;  and  Sir  R.  P.  Ardent  M.  R., 
held,  that  the  legacies  did  not  arise,  on  the  ground  that 
he  was  not  warranted,  in  totally  rejecting  words,  unless 


{g)  PersoDfl  taking  instructioiiB 
for  willS)  in  which  the  vesting  is  to 
depend  on  the  devisee  or  legatee  at- 
taining a  particular  age,  or  living 
to  a  given  period,  should  carefully 
ascertain  that  the  possibility  of  his 
dying  in  the  meantime,  leavingissue^ 
is  in  the  testator's  contemplation. 
It  is  probable  that  in  general  this 


event  is  overlooked ;  and  that  if  the   Suggestion  to 

testator's  attention  were  drawn  to  pg';»o'M^t«king 

instmctioDi  for 
the  circumstance,  he  would  either  wills  as  to  sos* 

make  the  interest  vest  in  the  lega-  P«n?ing  the 
tee,  in  case  of  his  dying  leaving 
issue  before  the  prescribed  age  or 
period,  or  else  substitute  the  issue 
in  such  event. 
(A)  3  Yes.  317, 


T46 


DEVI6E8, 


CHAP.  xxir. 


Devises  held  to 
be  contiDgent, 
notwithttand- 
ing  absurd  con- 
•eqnence. 


they  were  repugnant  to  the  clear  intention  manifested  in 
other  parts  of  the  will  (e). 

So,  in  the  case  of  Shvldam  y.  Smith,  lessee  of  Mat- 
thews {k)j  where  a  testator  devised  to  certain  persons  for 
life,  and  after  the  death  of  the  snryivor  nnto  all  and 
eyeiy  the  children  of  his  late  sister  C,  by  her  tbiee 
several  husbands  (naming  them),  that  should  be  then  living, 
and  to  their  heirs  and  assigns,  equally  to  be  divided  be- 
tween them  as  tenants  in  conmion,  and  not  as  joint 
tenants :  and  if  there  ahotdd  be  but  one  such  dkild,  and  no 
issue  of  any  of  the  other  children  then  living,  then*  and  in 
that  case,  he  devised  his  real  estate  unto  such  surviving 
child,  his  or  her  heirs  and  assigns  for  ever.  At  the 
death  of  the  surviving  tenant  for  life,  one  child  of  C.  only 
was  living,  but  there  was  issue  of  several  of  the  other 
children.  It  was  held  by  the  House  of  Lords,  reversing 
a  decree  of  the  Court  of  Exchequer  in  Ireland*  that  in 
this  event  the  remainder  in  fee  was  undisposed  of.  Lord 
JEldon  said,  you  cannot,  by  implicaticm  or  supplying 
words,  give  the  whole  to  one  child,  in  an  event  in  whici 
the  testator  has  said,  that  such  one  child  shall  not  barve 
it  (/),  nor  divide  the  estate  into  different  aliquot  parts  be- 


TUmsrk  on  (0  But  was  there  not  ground  to 

Holmet  ▼.  CrU'  contend,  on  the  principle  of  PeartaU 

y.  Simpson,  and  that  class  of  cases, 
(ante,  p.  7970  that  the  devise  might 
he  read  "  if  my  son  shall  die  with- 
out leaving  a  wife  or  child,  then 
after  his  decease,  and  afUr  n^  wif^s 
decease,  if  he  9huU  die  leaving  mf 
wife:*  Then  can  he  little  douht 
that  Sir  FT.  Chant  would  so  have 
construed  it.  It  is  ohservahle,  that 
neither  Webb  v.  Hearing,  nor  the 
anonymous  case  in  Ventrts,  963, 
was  cited  to  Sir  R*  P.  Arden,  who 


relied  much  on  CaUkorpe  v.  Oe^ 
cit.  3  B.  G.  C.  396,  and  />m  v.  .0rs- 
bant,  3  B.  C.  C.  393,  A  <7.  4  Dunu 
&  E.  703. 

(k)  6  Dow.  22. 

(/)  That  is,  not  expnnly,  bat 
constructively,  hy  giving  to  one,  if 
there  should  he  no  issue  of  the 
others ;  for  it  is  observable,  that,  if 
it  had  stood  upon  the  fomer  ^ 
of  the  devise  alone,  the  sok  m^ 
viving  chUd  would  cleariy  iui^ 
taken. 
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tween  one  child  and  the  issue  of  the  others,  where  the  qhaf.  xxv, 
testator  has  not  told  you  what  aliquot  part  is  to  he  given 
to  one,  and  what  to  the  issue  of  the  others.  Lord  RedeS" 
dale  observed,  that  the  testator  had  provided  for  the  event 
of  there  being  more  than  one  child,  and  that  of  there  be- 
ing only  one  and  no  issue  of  the  others  then  living.  The 
third  event,  however,  was  that  which  had  happened,  and 
in  that  event  there  was  no  disposition. 

The  same  rigid  rule  of  construction  prevails,  where  a  whrn  tertator 

doYiMi  upon 

testator  has  disposed  of  an  estate  in  a  certain  event  only,  contingeiicjr, 
tmder  the  erroneous  impression,  that  his  power  of  disposi-  the  extent  oHiii 

•  ••  ^11  "I  x»  power  of  ditpo- 

tion  IS  confined  to  such  contmgency.  2tion. 

Thus,  in  the  case  of  Doe  d.  Vessey  v.  Wilkinson  (i»), 
where  lands  had  been  settled  on  A.  for  life,  remainder  to 
trustees,  to  raise,  in  case  W.  or  any  of  his  issue  should  be 
living  at  her  (A.'s)  death,  £1000  for  such  persons  as  A. 
should  appoint,  remainder  to  W.  for  his  life,  remainder  to 
iiis  children  in  tail,  remainder  to  A.  in  fee.  A.  by  will, 
reciting  the  settlement,  gave  the  £1000  in  case  W.  or  any 
of  his  issue  should  be  living  at  the  time  of  her  death,  to 
B.  She  then  proceeded  to  declare,  that  ^  in  case  neither 
the  said  W.^  nor  any  issue  of  his"  should  be  living  at  the 
time  of  her  decease^  by  which  event  the  premises  would  de- 
volve  upon  her  and  her  heirs^  then  she  gave  the  same  to 
trustees  for  500  years,  to  raise  certain  sums  of  money 
within  six  months  after  her  decease ;  and  from  and  after 
the  expiration  or  other  sooner  determination  of  the  said 
term,  and  subject  thereto,  the  testatrix  gave  the  premises 
to  her  brother  for  life,  with  remainder  to  her  (testatrix^s) 
daughter  C.  in  fee ;  but  if  she  died  before  twenty-one, 
and  without  issue,  to  her  son-in-law  B.  in  fee,  he  paying 
certain  legacies.  W.  survived  the  testatriw^  and  after- 
Cm)  2  Dum.  &  E.  209. 
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wards  died  without  issue ;  and  the  question  was,  whether 
in  that  event  the  devises  took  effect.  The  Court  agreed 
that  the  limitation  of  the  tenn  was  void  in  event ;  and 
GrosCy  J.,  and  Ashursty  J.,  held,  that  the  devise  of  the 
inheritance  was  dependent  on  the  same  contingency.  Mr. 
Justice  Butter  did  not  deny  effect  to  the  words  of  contin- 
gency, hut  confined  them  to  the  term,  holding  it  to  be 
a  vested  devise  of  the  inheritance,  subject  to  a  contingent 
term  {n).  The  argument  that  the  testatrix  might  not  be 
aware  of  her  power  to  dispose  of  the  estate,  in  case  of 
the  death  of  W.  vrithout  issue  after  her  death,  and  that 
had  she  been  so,  the  whole  of  the  will  shewed  that  she 
would  have  given  it  to  W.,  was  conclusively  answered  by 
Mr.  Justice  Grose^  who  said,  that  ^^  if  she  was  not  aware 
of  her  power  to  give,  she  did  not  intend  to  give ;  and  then 
the  law  gives  it  to  the  heir,  and  we  CAunot  take  it  from 
him.  If  she  had  known  her  power  to  dispose  of  it»  she 
possibly  would  have  given  it,  and  probably  might,  but  she 
has  not  said  so ;  and  if  we  were  to  say  so,  it  would  be 
our  will,  and  not  hers." 

Still,  however,  where  the  construing  of  the  devise  to  be 
mti^rat)^  contingent,  in  accordance  with  the  letter  of  the  will 
dmd^ject'    would  havo  the  effect  of  rendering  nugatory  a  purpose 
of  tiie  testator,  ^i^gxly  expressed  by  the  testator,  the  Courts  will  strug- 
gle to  avoid  such  a  construction. 

Thus,  in  the  case  of  Bradford  v.  Foley  (o),  where  the 
devise  was  in  trust  for  the  testator's  son  for  life,  and  after 
his  decease  unto  the  first  and  every  other  son  which  he 
(the  son)  should  have  by  any  future  wife  in  tail ;  remain- 
der  to  the  daughters  of  such  future  marriage,  in  fee ;  with 


Where  hoMing 
tliedenfletobe 


(n)  As  to  this  point,  see  infra, 
(o)  Doug.  63.    This  case  seems 
to  be  Exactly  the  converse  of  Driver 


d.  I^nJt  y.  Ihtnt,  3  Mau.  &  Selw. 
25. 
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a  proviso,  that  if  his  son  should  thereafter  marry  with  any 
woman  related  in  blood  to  M.  his  then  wife,  aU  the  above 
nses,  so  far  as  they  related  to  the  issue  of  such  future 
marriage,  should  cease  and  determine,  it  being  the  testa- 
tor's steadfast  resolution,  to  hinder  that  no  person  any 
ways  of  kin  to  her  in  blood,  or  bom  or  descended  from 
any  such  person,  should  inherit  any  part  of  his  said  es- 
tate; and  in  mch  casCy  notwithstanding  there  should  be 
issue  of  his  said  son  by  such  future  marriage,  living  at  the 
time  of  his  (testator's)  decease,  it  was  his  will  that  they, 
nor  either  of  them,  should  take  any  thing  under  his  will ; 
but  that  the  trustees  should  stand  seised  to  the  use  of  his 
(the  testator's)  brother's  children  living  at  his  decease, 
and  their  heirs;  and  in  case  they  should  all  die  in  his 
lifetime,  or  after  his  decease,  without  issue,  then  he  de- 
vised his  said  real  estate  to  his  own  right  heirs :  he  meant 
such  heirs  only  ajs  should  be  in  no  ways  related  in  blood 
to  the  said  M.,  all  of  whom  he  thereby  excluded  from 
any  right,  title,  or  benefit,  from  his  estate  (/?).  The  son 
died  without  marrying  again.  It  was  contended,  that  in 
this  event  the  ulterior  estates  never  arose ;  but  the  Court 
held,  that  the  testator's  brother's  children  were  tenants  in 
tail.  Lord  Mansfield  said  nothing  could  be  clearer  than 
that  the  testator  meant  that  no  child  of  M.  should  take 
in  any  event ;  and  yet,  according  to  that  argument,  such 
child,  if  there  had  been  one,  must  have  taken  (as  heir  at 
law). 

The  words  in  this  case  were  certainly  very  strong,  and 


(/>)  It  seems  that  these  words  the    testator's    heir,    would   have 

would  not  have  amounted  to  a  de-  taken  the  reyersion  by  descent,  not- 

yise  to  the  persons  next  in  descent :  withstanding  this  clause.    Nothing 

Cfoodtitie  d.  Bail^  y.  Puffh,  3  B.  wiU  exclude  the  heir,  but  an  actual 

P.  C.  Toml.  Ed.  454.    Consequently  disposition  to  some  other  person, 
a  son  or  other  relation  of  M.,  being 


CHAP.  xxy. 
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to  a  judge  leas  disposed  than  Lord  Mansfidd  to  relax  the 
lUrnvk  on  stiict  roles  of  constructioD,  they  probably  would  hare  ap- 
f^y-  peared  to  present  an  uisuperable  difficulty,  to  holding  the 

testator's  brother's  children  to  take  in  any  other  eTent 
than  that  of  the  son's  future  marri^e,  especially  as  this 
construction  extended  the  devise  beyond  what  was  abflo^ 
lutely  necessary  to  effectuate  the  testator's  professed  ob- 
ject,  namely,  the  exclusion  of  the  obnoxious  persons.    He 
might  have  intended  the  devise  in  question  to  take  ef- 
fect only  in  case  such  persons  came  in  esse.     The  case, 
however,  stands  distinguished  from  the  others  before  no- 
ticed, in  the  fact  that  the  devise  in  its  literal  terms  was 
inconsistent  with  a  scheme,  not  merely  conjectured,  but 
avowed  by  the  testator. 
Vefted  gift  not       As  a  dcvisc  cxprcssly  made  to  take  effect  on  a  contin- 
^^^'v^^  gency  will  not  arise  unless  such  contingency  happen,  it 
happen.  foUows  a  fortiori  that  an  estate  once  vested  will  not  be 

divested,  unless  all  the  events  which  are  to  precede  the 
vesting  of  a  substituted  devise  happ^i  (q).  And  this,  it 
IS  to  be  observed,  applies  as  well  in  regard  to  events 
which  respect  the  personal  qualification  of  the  substituted 
devisee,  as  those  which  are  collateral  to  him.  In  eveiy 
case  the  original  devise  remains  in  force,  until  the  titie 
of  the  substituted  devisee  is  complete.  Thus,  if  a  devise 
be  made  to  A.,  to  be  divested  on  a  given  event,  in  ftrour 
of  persons  unborn  or  unascertained,  it  will  not  be  affected 
by  the  happening  of  the  event  described ;  unless,  also,  the 
object  of  the  substituted  gift  come  in  esse,  and  answer 
the  qualification  which  the  testator  has  annexed  thereto. 
Thus,  in  the  case  of  Harrison  v.  Foreman  (r),  where  a 


(^)  2>oe  ▼.  OmIa,  7  East,  269,     J>oe  d.  Uaher  v.  Jmcp,  12  EMt, 
ante,  468 ;  Doe  y.  iSaiMltn^,  2  Banu     28& 
&  Aid.  441,  ante,  459.    See  also         (r)  5  Vet.  207« 
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fund  tras  bequeathed  to  A.  for  life,  and  after  her  decease,  

to  P.  and  S.  in  equal  moieties ;  and  in  case  of  the  death 
of  either  of  them  in  the  lifetime  of  A.,  then  the  whole  to 
the  surviror  living  at  her  decease.  Both  died  in  her  life- 
time ;  and  Sir  IL  P.  Arden^  M.  R.,  held,  that  the  original 
gift  was  not  defeated. 

So,  in  Sturgess  y.  Pearson  {s)y  it  was  held,  that  a 
gift  to  a  person  for  life,  and  after  his  death  to  his  chil- 
dren, or  his  three  children,  or  such  of  them  as  should  be 
living  at  the  time  of  his  deaths  conferred  a  vested  interest 
on  the  children,  subject  to  be  divested  only  in  favour  of 
those  who  should  be  living  at  the  prescribed  period ;  so 
that  if  all  the  children  died  in  the  lifetime  of  the  tenant 
for  life>  the  shares  of  the  whole  devolved  to  their  rei^>ec- 
tive  representatives. 

And  the  same  construction  has  sometimes  been  applied  DeirUe  not  di- 

vetted  by  con- 

in  cases,  where  the  intention  that  the  survivors  (in  whose  tingent  cUuae 
favour  the  original  gift  was  divested,)  should  be  livii^  at 
the  time  of  distribution,  was  less  clearly  marked. 

As,  in  Browne  v.  Lord  Kenton  (<),  where  the  testatrix 
gave  £1000,  to  which  she  was  entitled  by  virtue  of  a  deed 
of  settlement,  (and  which  it  seems  was  charged  upon 
land,)  upon  trust  for  several  persons  successively  for  life, 
and  after  the  death  of  the  survivor,  upon  trust  to  pay  the 
principal  to  C. ;  but  if  he  were  then  dead,  (which  event 
happened,)  then  to  his  two  brothers  in  equal  shares,  or 
the  whole  to  the  survivor  of  them.  Both  the  brothers  sur- 
vived the  testator,  and  died  pending  the  prior  life  interests. 
Sir  J.  Leach^  V.  C,  held,  that  they  took  vested  interests 
at  the  death  of  the  testatoor,  subject  to  be  divested  if  one 
only  should  survive  the  tenants  for  life :  though  he  intimated 
a  doubt,  whether  the  testatrix  did  mean  that  either  brother 

{s)  4  Madd.  411.    And  Bee  ffulme  v.  HuUne^  9  Sim.  644,  stoted  post. 

(0  8  Madd.  410. 
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shonld  take  any  interest,  without  surviving  the  tenants  for 
life ;  but  his  Honor  said,  the  force  of  the  expression  vras 
otherwise. 

So,  in  the  ease  Bdk  v.  Sladc  («),  where  a  testator  gate 
the  residue  of  his  real  and  personal  estate  to  trostees, 
upon  tmst  for  A.  for  life,  and  after  the  decease  of  A.  and 
B^  he  gave  the  same  to  C.  and  D.,  to  be  eqnaUy  divided 
between  them,  share  and  share  alike,  or  to  tJie  survivor  or 
survivors  of  them.  C.  and  D.,  both  died  in  the  lifetime  of 
A.  and  B. ;  and  it  was  held  that  their  respective  repre- 
sentatives were  entitled  to  the  several  moieties  of  the 
residue^ 

Where  a  gift  to  several  persons  or  such  of  them  as 
shall  be  living  at  a  certain  time,  is  followed  by  limitations 
over,  in  case  of  their  dying  under  alternative  cireom- 
fitances,  (for  instance,  under  twenty-one,  leaving  issue, 
and  under  twenty-one,  without  issue,)  these  execatoij 
gifts  are  held  to  apply  only  to  the  shares  of  objects,  who 
are  living  at  the  prescribed  period ;  to  decide  otherwise, 
would  be  to  reduce  the  words,  *^  or  such  of  them  as  shall 
be  then  living,"  to  silence  (v). 


Qnettion,  wbe-       IV.  When  a  Contingent  particular  estate  is  followed 


(fli)  1  Kee.  238.  See  also  Brom- 
head  t.  Hunt,  2  Jac.  &  WaUc.  459; 
and  Jaei8on  y,  Nobley  2  Kee.  590, 
post.  These  cases  seem  to  oyemile 
Seurfidd  y.  Howes^  3  B.  C.  C.  90, 
where  a  testator  bequeathed  £500 
to  A.,  for  life,  and,  after  her  decease, 
to  the  two  children  of  A.,  share 
and  share  alike  ;  but  if  either  of 
them  should  die  before  the  decease 
of  their  mother,  the  whole  to  the 
turvhor.  Both  haying  died  in  A.'s 
lifetime,  it  was  held,  that  the  le- 


gacy belonged  to  the  representatirei 
of  the  sorvivor. 

(v)  Howei  y.  Herring^  1  M'Lel* 
&  Yon.  295.  The  rale  that  esUtes 
yested  are  not  to  be  diyested,  unlesB 
all  the  eyents  upon  which  the 
property  is  giyen  oyer  happen, 
seems  to  haye  been  generally  ad- 
hered to,  although  an  absurd  aivi 
whimfflcal  intention  be  thereby  im- 
puted to  the  testator.  See  Gr«ft 
y.  BainMdffe^  1  Yes.  jun.  5G2. 
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by  other  limitations,  a  question  frequently  arises,  whether    cbap. 
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the  contingency  affects  such  estate  only,  or  extends  to  thercoDtin- 

1     •■  •  www  1       •        -L  1         gcncy  confined 

the  whole  senes.     The  rule  m  these  cases  seems  to  be,  to  particular 

estatey  or  ex- 

that  if  the  ulterior  limitations  be  immediately  consecu-  tends  to  a  se. 
tive  on  the  particular  contingent  estate  in  unbroken  con-  tions. 
tinuity,  and  no  intention  or  purpose  is  expressed  with 
reference  to  that  estate,  in  contradistinction  to  the 
others,  the  whole  will  be  considered  to  hinge  on  the  same 
contingency;  and  that,  too,  although  the  contingency 
relate  personally  to  the  object  of  the  particular  estate, 
and  therefore  appear  not  reasonably  applied  to  the  ul- 
terior limitations. 

Thus,  where  an  estate  for  life  is  made  to  depend  on 
the  contingency  of  the  object  of  it  being  alive  at  the 
period  when  the  preceding  estates  determine,  limitations 
consecutive  on  that  estate  have  been  held  to  be  contin- 
gent on  the  same  event,  for  want  of  something  in  the  will 
to  authorize  a  distinction  between  them  (<r). 

In  Moody  v.  Walters^  the  limitations  in  a  marriage  set-  Contingency 
tlement  were  to  the  husband  and  wife  successively  for  life,  to  whole  line  of 
remainder  to  the  first  and  other  sons  in  taU  male ;  with  '^^'^'""- 
remainder,   in  case  he  {the  husband)   should  die  without 
leaving  any  issue  male  then  bom^  and  alive^  and  leaving 
his  wife  with  child^  to  such  after-bom  child  or  children, 
if  a  son  or  sons ;  remainder  to  the  brother  of  the  settlor 
for  120  years,  if  he  should  so  long  live ;  remainder  to 
trustees  for  preserving  contingent  remainders ;  remainder 
to  his  first  and  other  sons  in  tail  male,  with  reversion  to 
the  settlor  in  fee.     Lord  Eldon  expressed  a  strong  opinion, 
{though  the  case  was  not  decided  on  the  point,)  that  the 
husband  having  died^  leaving  a  son,  the  limitation  to  the 

(x)  Davis    V.  NorUm,  2  P.  W.      Doug.  76,  stated  Fea.  C.  R.  236 ; 
890 ;  Doe  d.  JFoUqh  v.  Shipphard,     Moody  v.  WiUters,  16  Yes.  283. 

VOL  I.  C  C  C 
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posthumous  son  would  not  (if  there  had  heen  one)  haye 
arisen,  and  that  the  ulterior  limitations  failed  with  it. 
Such,  his  Lordship  thought,  would  hare  been  the  con- 
struction, had  it  been  a  will. 
ContingeDoy  lustauces  in  which  a  contimrency  has  been  restricted 

oonfined  to  par-  ,  ,  -o        ^ 

to  the  immediate  estate,  are  of  two  kinds.  First,  where 
the  words  of  contingency  are  referable  to,  and  eridently 
spring  firom,  an  intention  which  the  testator  has  expressed 
in  regard  to  that  estate,  by  way  of  distinction  firom  the 
others. 

As,  in  HorUm  v.  Whittdker  (y),  where  A.,  by  his  vrill, 
declared  his  desire  to  provide  for  his  sisters;  but  considering 
that  his  sister  M,,  wife  of  W.,  was  already  well  prorided 
for  during  the  life  of  her  husband,  and  therefore  would 
not,  unless  slie  happened  to  survive  him^  want  any  assist- 
ance to  enable  her  to  live  in  the  world,  he  derised  his 
estates  to  trustees,  in  trust,  during  the  life  of  M.,  to  pay 
the  rents  to  his  (the  testator's)  sisters  T.  and  B. ;  and 
after  the  decease  of  W.,  in  case  his  {the  testatov's)  sister 
M.  should  be  t/ien  living^  in  trust,  as  to  one-third,  to  the 
use  of  the  said  M.  for  life ;  and,  as  to  the  other  two- 
thirds,  to  the  other  two  sisters  respectiyely  for  life; 
remainder,  as  to  each  third,  to  the  respectiye  sons  of  esch 
successively  in  tail,  with  remainders  over.  M.  died  in 
the  lifetime  of  her  husband;  and  the  question  was; 
whether  the  remainders  did  not  fail  by  this  event; 
but  it  YTsa  held,  that  the  contingency  affected  her  own 
life  estate  only,  and  did  not  extend  to  the  ulterior 
limitations. 

Secondly,  The  conting^icy  is  restricted  to  the  par- 
ticular estate  with  which  it  stands  associated,  where  the 
ulterior  limitations  do  not  follow  such  contingent  estate, 

(y)  1  Dnm.  &  £.  346.    See  also     Brat^ard  v.  F^,  Doug.  63,  stated 
Napper    y.   Samhrg,    Hutt.  119;     ante,  747. 


WHETHER  VESTED   OE  CONTINGENT.  755 


in  one  uninterrupted  series,  in  the  nature  of  remainders, 
but  assume  the  form  of  substautire  independent  gifts. 
As,  in  the  case  of  LeUkieUier  v.  Trcunf  {z\  where  A.  de- 
vised land  to  his  daughter  for  life,  remainder  to  her  first 
and  other  sons  in  tail ;  and  if  she  should  depart  this  life 
without  issue  of  her  body  living  at  her  deaths  then  he  de- 
vised the  land  to  trustees  and  their  heirs,  until  N.  should 
attain  twenty-one,  upon  certain  trusts.  Item — the  testa- 
tor gave  and  devised  the  land  in  question  to  N.,  after  he 
should  have  attained  his  age  of  twenty-one  years,  for  his 
life,  with  remainders  over.  Lord  Hardwicke  held,  that 
the  contingency,  of  the  daughter  dying  without  issue 
living  at  her  deaths  affected  only  the  estate  limited  to  the 
trustees  until  N.  attained  twenty-one,  and  not  the  subse- 
quent limitations.  His  Lordship  said,  he  took  the  words, 
"  Item — I  give  and  devise,"  &c.,  as  a  substantive  deyise, 
and  not  at  all  relative  to  the  former  devise  to  the  trustees, 
on  the  contingency  of  the  daughter  dying  without  issue  at 
her  death. 


CSAP.  ZXT. 


V.  The  same  general  principles  which  regulate  the  vesting  of  be- 
vesting  of  devises  of  real  estate  apply,  to  a  considerable  wnai  esute. 
extent,  to  gifts  of  personalty.  Whatever  difference 
exists  between  them,  has  arisen  from  the  application  to 
the  latter  of  certain  doctrines  borrowed  from  the  civil 
law,  which  have  not  obtained  in  regard  to  real  estate, 
having  been  introduced  by  the  Ecclesiastical  Courts,  who 
possessed,  and  still  possess,  in  common  with  Courts  of 
Equity,   a  jurisdiction  for  the  recovery  of  legacies  and 


{z)  3  Atk.  774 ;  Amb.  204.  And      Doe  y.  WUkimWy  2  Dnni.  &  £. 
see  AUMie  v.  Riee,  3  Madd.  256 ;      209,  ante,  748. 
3  Moore,  36^  stated  in£m.    But  see 
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Legacies  cics  charged  on  land,  are,  so  far  as  they  come  out  of 

chai^g^ed  on  ^ 

land.  the  real   estate,   to  be  considered  as    dispositions  pro 

tanto  of  that  species  of  property. 

A  pecuniary  legacy,  whether  charged  on  land  or  not, 
given  to  a  person  in  esse  simply,  i.  e.  without  any  post- 
ponement, of  payment,  is,  of  course,  vested  immediately  on 
the  testator's  decease.     In  regard  to  sums  payable  out  of 
land  in  future,  the  old  rule  was,  that,  whether  chaiged  on 
the  real  estate  primarily,  or  in  aid  of  the  personalty, 
they  could  not  be  raised  out  of  the  land,  if  the  devisee 
died  before  the  time  of  payment  (a) ;  but  this  doctrine 
Distinction,       has  Undergone  some  modification ;  and  the  established 
ispoB^fi!^^    distinction  now  is,  that,  if  the  payment  be  postponed 
to  dr^rn!"**    ^'^  'H'efereifice  to  the  circumstances  of  the  devisee  of  the 
iSSjto^-     ^onet/y  as  in  the  case  of  a  legacy  to  A.,  to  be  paid  to 
tor'c^vtt^OTM  ^^^  ^*  ^^^  ^^  ^^  twenty-one  years,  the  charge  fails,  as 
of  the  estate,     formerly,  unless  the  devisee  lives  to  the  time   of  pay- 
ment (^),  and  that,  too,  though  interest  in  the  mean  time 
be  given  for  maintenance  (c).     But,  on  the  other  hand,  if 
the  postponement  of  payment  appear  to  have  reference  to 
the  situaiion  or  convenience  of  the  estate^  aj3,  if  land  be  de- 
vised to  A.  for  life,  remainder  to  B.  in  fee,  charged  with 
a  legacy  to  C,  payable  at  the  death  of  A.,  the  legacy  will 
vest  instanter;  and,  consequently,  if  C.  die  before  the 
day  of  payment,  his  representatives  will  be  entitled ;  the 
raising  of  the  money  being  evidently  deferred  until  the 
decease  of  A.,  in  order  that  he  may  in  the  mean  time 


(a)  2  Vem.  439 ;  Pre.  Ch.  195  ;  {h)  Oawler  t.  Standerwiekej  1  B. 

1  Eq.  Ca.  Ab.  267,  pi.  2  ;  Id.  602  ;  C.  C.  106,  n. ;  Harrison  v.  AV 

3  Atk.  Ill;   1    Atk.  482.     The  for,  2  B.  C.  C.  108 ;  PA»>^  v.  I<W 

ground  of  this  rule,  it  should  seem,  Mtdgrave,    3   Yes.  613.    But  sm 

was,  that  the  inheritance  might  not  Jackson  y.  Farramd,  2  Vem.  424 

be  unnecessarily  burthened.  (c)  Peares  y.  Loman,  3  Ves.  13$« 
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enjoy  the  land  free  from  the  burthen  (rf).  But  either  of 
these  rules  of  construction,  of  course,  will  yield  to  an  ex- 
pression of  a  contrary  intention.  Thus,  even  where  the 
payment  is  made  to  depend  on  a  contingency,  which 
might,  abstractedly  viewed,  appear  to  spring  from  con- 
siderations personal  to  the  legatee,  as  in  the  case  of  a 
sum  of  money  directed  to  be  raised  for  a  person  at  the 
age  of  twenty-one ;  yet  the  vesting  will  take  place  imme- 
diately on  the  testator^s  decease,  if  such  be  the  de- 
clared intention  (e).  And  if  such  intention,  though  not 
expressly  intimated,  can  be  collected  from  the  context, 
the  exclusion  of  either  rule  will  be  no  less  complete. 

And  here  it  may  be  observed,  that  it  is  a  circumstance 
always  in  favour  of  the  immediate  vesting,  that  the  tes- 


CHAP.  XXT. 


(d)  S  P.  W.  414;  Cas.   temp. 
Talb.  117;  1  Eq.  Ca.  Ab.  117; 
Com.    Rep.    716  ;    2    Atk.    127, 
607;  3  Atk.  319;  1  Yes.  sen.  44; 
Amb.  167,  220,  266,  676 ;  1  B.  C. 
C.  119,  n.,  124,  n.  102,  n. ;  Dick. 
629;  1  B.  C.  C.  119;  lb.  191 ;  9 
Yes.  6;  4  Sim.  294;  2  You.  &  CoU. 
639.    In   the   case  of   OakeUy   v. 
Kitchener^    in    Chanceiy,    March, 
1827,  (with  a  MS.  note  of  which 
the  writer  has   been  farored,)  a 
testator  devised  to  his  wife  an  an* 
nuitj  for  her  life  out  of  his  real  es- 
tate, and  subject  thereto,  devised 
his  real  estate  to  trustees  for  600 
years  to  raise  his  debts  and  legacies. 
He  gave  a  legacy  of  £1000  to  each  of 
his  four  youDger  children,  payable 
at   twenty-one,    as   to   sons,    and 
twenty-one,  or  marriage,  as  to  a 
daughter,  with  interest  in  the  mean 
time,  to  be  applied  for  their  main- 
tenance.   He  also  gave  them  a  fur- 


ther legacy  of  £1000  each  to  be  MS.  cue  of 
paid  wiUiin  sub  months  after  the  Oakehpw. 
death  of  the  wife,  payable  at  twenty- 
one,  or  marriage,  as  before,  with 
interest  from  her  death.  There  was 
(though  the  fact  does  not  appear  to 
be  very  material)  a  gift  over  of  the 
respective  legacies  on  the  death  of 
the  sons  before  twenty-one,  without 
issue,  or  the  daughter  unmarried,  to 
the  survivors.  It  was  held,  that 
the  vesting  of  the  second  series  of 
legacies  was  not  postponed  until  the 
decease  of  the  wife,  and,  therefore, 
did  not  fail  by  the  decease  of  the 
children*  during  her  life. 

This  case,  it  wiU  be  perceived, 
agrees  with  the  general  distinction 
stated  in  the  text,  as  the  charge  was 
evidently  postponed  until  the  death 
of  the  annuitant  for  the  convenience 
of  the  estate. 

(e)  WatHns  v.  Cheek  2  Sim.  6e 
Stu.  199. 
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tator  has  expressly  giren  over  the  legacy  to  another  in 
the  event  of  the  legatee  dying  under  certain  circmnstaneee ; 
the  inference  being  in  such  case,  that  the  legacy  is  meant 
to  be  raised  out  of  the  land  for  the  benefit  of  the  original 
legatee,  in  every  event,  except  that  on  v^hich  it  ww 
expressly  given  to  the  substituted  legatee  {/). 

On  the  same  principle,  where  a  testator  provides  that, 
in  the  event  of  his  legatee,  or  one  of  the  legatees,  if  more 
than  one,  dying  in  his  own  lifetime,  the  legacies  shoold 
not  sink  into  the  land,  but  be  raised  for  the  benefit  of 
some  other  persons, — a  strong  argument  is  naturally  sng- 
gested,  that  the  testator  must  intend  the  legacies  to  be 
raised  for  the  benefit  of  the  legatee  absolutely,  or,  in 
other  words,  that  he  should  take  a  vested  interest  in  case 
he  does  survive  the  testator  {g). 
When  payable,  Sometimcs  a  difficulty  occurs  in  determining  at  what 
menu^g^*^"  pcrfod  a  sum  of  money  charged  on  land  is  to  be  raised, 

from  the  absence  of  expressions  fixing  the  time  of  payment 


fixed. 


Case  of  Mur- 
kin  y.  Phillip- 
ton. 


&  Kee.  267,  where  A.  bequeathed 
to  his  six  grandchildren  the  sum  of 
£60  each,  when  the  youngest  should 
come  of  age,  they  to  receive  the 
interest  in  the  mean  time,  when  a 
certain  estate  should  be  sold,  add- 
ing, **  If  either  of  those  children 
should  not  liye  to  come  of  age,  nor 
have  an  heir  bom  in  wedlock,  the 
said  £60  to  be  equaUjr  divided 
among  the  surviving  children." 
One  of  the  grandchildren  attained 
twenty-one,  married,  and  after- 
wards died,  during  the  minority  of 
the  youngest  grandchild,  leaving  a 
child.  Sir  J,  Leaeh^  M.  R.,  thought 
that  though  there  was,  in  terms,  no 
gift  until  the  youngest  grandchild 


attained  twenty-one ;  yet,  as  interttt 
was  given  in  the  mean  time^  and 
payment  was  postponed  for  the 
convenience  of  the  estate,  the  inter- 
ests were  vested ;  and  his  Honor  af> 
sented  to  the  argument,  (which  hsi 
been  strongly  urged  at  the  bar,) 
that  as  the  ulterior  gift  shewed  that 
the  legacy  was  intended  not  io  mak 
into  the  land,  if  the  legatee  died 
under  age,  leaving  a  child,  a  fo^ 
tiori  it  could  not  bo  meant  that 
the  legacy  should  sink  into  the 
land  in  the  event  of  the  legatee  at- 
taining twenty-one,  and  afierwaids 
dying  leaving  a  child. 

(ff)  Lowiher  t.  Ckmdmy  2  Atk. 
190. 
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The  cases  on  this  subject  are  not  all  reconcilable  (A) ;  bnt  chap 
it  seems  that,  generally,  in  such  a  case,  the  devisee  would 
be  entitled  to  have  the  money  raised  immediately.  In 
the  case  of  Cawper  v.  Scott  (t),  £1600  was  to  be  raised, 
within  six  years  after  the  testator's  decease,  out  of  the 
rents  and  profits,  and  interest  at  4  per  cent,  in  the 
mean  time,  for  his  two  youngest  daughters,  one  of  whom 
dying  under  age,  and  within  the  six  years,  it  was  held  to 
belong  to  her  representative,  on  the  ground  that  there 
was  no  precise  appointment  when  it  should  be  paid ;  the 
six  years  being  mentioned  as  the  ultimate  time,  and  it 
veas  to  be  paid  as  much  sooner  as  it  could.  But  if  the  chorgw  on 
testator  have  only  a  reversion  in  the  lands  charged,  it  is 
probable  that  the  money  would  be  held  not  to  be  rais- 
able  until  the  reversion  fell  into  possession.  This  prin- 
ciple has  prevailed  in  several  cases  in  regard  to  annui- 
ties {k). 


re- 


Tenioni. 


VI.  We  now  proceed  to  consider  the  rules  which  re-  Vertmg  of  per. 
gulate  the  vesting  of  personal  legacies,  the  payment  of  ^"^ 
which  is  postponed  to  a  period  subsequent  to  the  decease 
of  the  testator.     A  leading  distinction  is,  that  if  futurity 
is  annexed  to  the  substance  of  the  gift,  the  vesting  is  sus- 


{h)  See  Mr.  Cox^s  note  to  Duke 
€fChandoB  y.  TaOtoty  2  P.  W.  612 ; 
but  it  is  obseirable,  that  the  cases 
cited  by  the  learned  Editor,  as  de- 
cided on  the  principle  that  portions 
*'  do  not  vest,  if  the  chUdren  die 
before  they  want  them,"  arose  in 
reference  to  portions  under  settle- 
ments, where  the  effect  of  holding 
the  portions  to  vest  inHanter^  would 
have  been,  to  give   them    to    the 


father,  in  the  event  of  the  children 
dying  at  a  veiy  early  age,  contrary 
to  the  obvious  spirit  and  design  of 
such  provisions. 

(«)  3  P.  W.  119.  See  also  JFil- 
9on  V.  Spencer,  3  P.  W.  172.  But 
see  Norfolk  v.  CHffbrd,  2  Vem.  208; 
S.  a  1  Eq.  Ca.  Ab.  268,  pi.  5. 

(k)  Ager  v.  Pool,  Dyer,  371,  b. ; 
TuTMr  V.  Prolf^,  1  Anstr.  66. 
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CHAP.  xTv.  pended ;  but  if  it  appears  to  relate  to  the  time  of  paj* 
DutinctioD  ment  only,  the  legacy  vests  instanter.  Thns,  where  a 
annexed  to  aab-  6um  of  money  is  bequeathed  to  a  person  at  the  age  of 
I^where  to'  twenty-one  years  (/),  or  at  the  expiration  of  a  definite 
i^nt^oJiyf"  period  (say  ten  years)  from  the  decease  of  the  testa- 
tor (m),  the  vesting,  not  the  payment  merely,  is  deferred ; 
and,  consequently,  if  the  legatee  dies  before  the  period  in 
question,  the  legacy  fails.  But  if  the  legacy  is,  in  the 
first  instance,  given  to  the  legatee,  and  is  then  directed 
to  be  paid  at  the  age  of  twenty-one  years,  or  at  the  end  of 
ten  years  after  the  testator's  decease,  the  legacy  vests  im- 
mediately, so  that,  in  the  event  of  the  legatee  dying  before 
the  time  of  payment,  it  devolves  to  his  representative  {n). 
As,  in  the  case  of  Stdney  v.  Vaughan  (o),  where  a  testa- 
trix bequeathed  to  A.  £100,  to  be  paid  to  him  vnthin 
six  months  after  he  should  have  served  his  apprentice- 
ship to  which  he  was  then  bound.  A.  did  not  serve  out 
his  apprenticeship,  but  ran  away  from  his  master ;  and, 
after  the  expiration  of  the  term,  died  intestate.  It  was 
held,  by  the  House  of  Lords,  that  A.'s  administratrix 
was  entitled  to  the  legacy,  with  interest  from  the  ex- 
piration of  six  months. 

So,  in  the  case  of  Chaffers  v.  Abell  (;?),  where  a  testa- 
tor bequeathed  certain  sums  of  stock  to  trustees,  to  paj 
£40  per  annum  to  his  daughter  M.  for  life,  and,  after  her 


(/)  Onslow  v.  Swfh^  1  £q.  Ca. 
Ab.  295,  pi.  6 ;  Cruse  v.  Barl^,  3 
P.  W.  20. 

(m)  SneU  v.  Dee,  2  SaUc.  416. 

(n)  Ckberry  y.  Lampeiiy  2  Ch. 
Gas.  155;  2  Freem.  24;  Stapktan  r. 
Chealesy  2  Yem.  673;  Harwy  v. 
Harvey  2  P.  W.  21 ;  Jackson  v. 
Jackson,  1  Yes.  sen.  217. 

(o)  It  seems  that  if  no  interest 


were  nuide  payable  on  the  legacy, 
the  representative  mnst  wait  ontil 
the  legatee,  if  living,  would  lure 
attained  his  majority ;  but  if  it  car- 
ried interest,  he  would  be  entitled 
immediately.  See  OnckeU  y.Dd- 
fyy  3  Yes.  13 ;  Feltkam  y.Fdtkm, 

2  P.  W.  271. 

(/?)  24th  of  May,  1839,  reported 

3  Jar.  577. 
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decease,  ''to  pay,  assign,  and  transfer  the  sum  of  £1000  chap.  zxr. 
stock  equally  amongst  all  and  every  the  child  and 
children  of  M.,  share  and  share  alike,  to  be  paid  and 
transferred  to  them  when  and  so  soon  as  the  youngest  should 
attain  his  or  her  age  of  twenty-one  years  i*^  and  directed, 
that,  after  the  decease  of  his  daughter,  the  dividends 
should  he  applied  for  the  maintenance  of  the  children. 
At  the  death  of  the  testator,  M.  had  four  children,  one 
of  whom  died  hefore  the  youngest  attained  twenty-one. 
The  youngest  alone  survived  M.  Sir  Z.  ShadweU^  V.  C, 
held,  that  the  four  children  took  vested  interests  in  the 
stock.  There  was,  he  observed,  in  the  first  place,  a  clear 
gift  to  all  the  children  in  the  shape  of  a  direction  to  pay 
and  transfer,  followed  by  another  direction  to  pay  and 
transfer,  **  when  and  so  soon  as  the  youngest  of  suck 
children  should  attain  his  or  her  age  of  twenty ^one  years^ 

Words  directing  division  or  distribution  between  two  Superadded 

words  of  diyi- 

or  more  objects  at  a  future  time,  fall  under  the  same  con-  sion  or  distri- 
sideration  as  a  direction  to  pay ;  and,  therefore,  where 
they  are  ingrafted  on  a  gift,  which  would,  without  these 
superadded  expressions,  confer  an  immediate  interest, 
they  do  not  postpone  the  vesting.  Thus,  a  bequest  to 
A.  and  B.  of  £3000,  Navy  hi.  per  Cent.  Annuities,  and 
all  dividends  and  proceeds  arising  therefrom,  to  be  equally 
divided  between  them,  when  they  should  arrive  at  twenty- 
four  years  of  age,  has  been  held  to  vest  the  stock  imme- 
diately in  the  legatees  (y). 

If,  however,  the  payment  or  distribution  is  deferred,  i-®?^  ^n  "°- 

*    "  certain  event. 

not  merely  (as  in  the  cases  just  noticed)  until  the  lapse 
of  a  definite  interval  of  time,  which  will  certainly  arrive, 
but  until  an  event  which  may  or  may  not  happen,  the 
effect,  it  should  seem,  is  to  render  the  legacy  itself  con- 

(?)  Ma^  V.  Wwd^  3  B.  C.  C.  471. 
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tingent.     This  distinction  was  recognized  in  tbe  case  of 
Atkins  y.  Hiccocks  (r),  where  a  snm  of  £200  was  be- 
queathed to  A.,  to  be  paid  at  her  marriage,  or  three 
months  afterwards,  provided  she  married  with  consent; 
and  Lord  Hardmcke  held,  that  A.,  having  died  unmar- 
ried, her  representative  was  not  entitled  to  the  legacy. 
Role  where  the      It  should  secm,  too,  that,  where  the  only  gift  is  in  the 
the  direction  to  direction  to  paj  or  distribute  at  a  future  age,  the  case  is 
^^'  not  to  be  ranked  with  those  in  which  the  payment  or 

distribution  only  is  deferred,  but  is  one  in  which  time  is 
of  the  essence  of  the  gift. 

Thus,  in  a  leading  case(^),  where  a  testator  gaTe 
certain  real  and  personal  property  to  trustees,  upon  trust, 
in  a  certain  event,  to  pay,  apply,  and  transfer  the  same 
unto  and  amongst  all  and  every  the  brothers  and  sisters 
of  R.,  share  and  share  alike,  upon  his,  her^  or  their  attain- 
ing twenty-fiioe^  if  a  brother  or  brothers^  and  if  a  sifter  or 
dstersy  at  such  age  or  marriage  with  consent;  and  the  trus* 
tees  were  authorized  to  apply  the  rents,  profits,  and  in- 
terest, or  so  much  as  they  should  think  proper,  for  the 
maintenance  of  such  brothers  and  sisters  in  the  mean 
time.  Sir  W.  Grants  M.  R.,  held,  that  this  was  not  a 
case  in  which  the  enjoyment  only  was  postponed ;  the 
direction  to  pay  was  the  gift,  and  that  gift  was  only  to 
attach  to  children  that  should  attain  twenty-five. 

So,  where  (/)  a  testator  left  for  his  wife's  use  cert^ 
furniture,  &c.,  adding,  **  which  I  desire  may  be  distributed 
amongst  our  children,  on  the  youngest  attaining  twenty- 
one  years,  at  her  and  my  executor's  discretion ;  such  part 
being  nevertheless  reserved  for  her  own  use  as  may  be 


(r)  1  Atk.  500.    But  see  JSoofA     363. 
T.  J9ooM,  4  Yes.  3d9,  post  768.  {t)  Ford  t.  Rawlins^  1  Sim.  & 

(#)  Leake   v.  RMnnny  2   Mer.      Stu.  328. 
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thought  convement,  and,  at  her  death,  to  be  distributed    chaf.  xxr, 
as  aboTe  directed ;  '*  Sir  «/.  Leaeh^  Y.  C,  on  the  prin- 
ciple above  stated,  held,  that  children,  who  died  before 
the  youngest  attained  twenty-one,  took  no  interest. 

Again,  where  (u)  a  testator  bequeathed  £1500  to  trus- 
tees, the  dividends  to  be  paid  to  R.,  wife  of  his  son  G., 
for  the  benefit  of  the  testator's  son,  of  herself  and  of 
their  children,  during  the  life  of  his  son,  and,  after  his 
decease,  the  £1500  to  remain,  in  trust,  for  the  benefit  of 
his  wife  and  her  children  during  her  lifetime,  if  she  re- 
mained a  widow,  and,  at  her  decease,  to  be  equally 
divided  among  all  her  children  by  his  son  G.,  if  they 
should  have  attained  the  age  of  twenty-^me  years;  but 
should  any  of  them  still  be  minors,  the  share  of  such 
child  or  children  to  be  held,  in  trust,  for  them  till  twenty- 
one  years  of  age,  when  the  principal  should  be  paid 
to  them ;  the  dividends  on  their  shares  being  applied  by 
the  trustees  to  their  maintenance  while  minors ;  and,  in 
the  event  of  R.  marrying  again,  her  children  by  G.  were 
then  to  receive  their  separate  portions  thereby  devised  as 
they  attained  twenty-one  years,  although  their  mother 
were  living.  Sir  Z.  ShadweU^  V •  C,  was  of  opinion,  that, 
according  to  the  true  construction  of  the  words  of  the 
codicil,  there  was  no  gift  to  any  of  the  children,  except 
those  who  attained  twenty-one. 

But  even  thoucrh  there  be  no  other  rift  than  in  the  Effect,  where 

.  payment  ia 

direction  to  pay  or  distribute  in  future ;  yet  if  such  pay-  poetponed  for 
ment  or  distribution  appear  to  be  postponed  for  the  con-  fund. 
yenience  of  the  fund  or  property,  the  vesting  will  not  be 
deferred  until  the  period  in  question.     Thus,  where  a 
sum  of  stock  is  bequeathed  to  A.  for  life ;  and,  after  his 
decease,  to  trustees,  upon  trust  to  sell,  and  pay,  and 

(«)  Tuylcr  t.  Bacon^  8  Sim.  100. 
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CHAP.  XXV.  divide  the  proceeds  to  and  between  C.  and  D.,  or  to  pay 
certain  legacies  thereout  to  C.  and  D. ;  as  the  payment  or 
distribution  is  evidently  deferred  until  the  decease  of  A, 
for  the  purpose  of  giving  precedence  to  his  life  interest, 
the  ulterior  legatees  take  a  vested  interest  at  the  decease 
of  the  testator. 

On  the   same  principle,   the  mere  introduction  into 

an  ulterior  gift   of  new  words   of  disposition,  has  no 

eflfect  in  postponing  the  vesting. 

Occurrence  of       Thus,  wherc  a  tcstator  bequeaths  personalty  to  tnis- 

gift.  tees,  in  trust  for  A.  for  life,  adding,  "  and,  after  her 

decease,  then  I  give,"  &c.,  these  words  do  not  postpone 
the  gift  to  the  posterior  legatee  until  the  decease  of  A^ 
but  merely  shew  that  that  is  the  period  at  which  it  will 
take  effect  in  possession  (<r). 
Words  seem-        So,  whcrc  a  Icgacy  is  given  to  a  person  if,  or  provided, 
gen/refr^to  0^  ^^  case,  or  when,  (for  it  matters  not  which  of  these 
tion  dfr^^"  words  is  used  (y),)  he   attains  the  age   of  twenty-one 
interest.  years  {z\  Or  marrfcs  (a),   though   such  legacy   standing 

alone  and  unexplained  would  clearly  be  contingent,  i.  e. 
would  be  liable  to  failure  in  case  of  the  legatee  dying 
before  the  prescribed  age  or  event;  yet  if  the  interest 
accruing  in  the  interval  between  the  death  of  the  testator 
and  the  future  period  in  question  is  appropriated  to  the 
benefit  of  the  legatee,  it  is  held,  in  analogy  to  the  doc- 
trine of  Boraston's  case  (i),  that  the  words  of  futurity  and 
contingency  refer  to  the  possession  only,  and  that  the  gift 
amounts,  in  substance,  to  an  absolute  vested  legacy, 
divided  into  two  distinct  portions  or  interests,  for  the 


{x)  Benyon  v.  Mdddison,  2  B.  C.  41 ;  Ehi^hi  r.  Camenmf   14  Ves. 

C.  75.  389. 
(y)  6  Yes.  243.  (a)  EUon  t.  EUm,  3  Atk.  60i. 

(z)  Atiifuan  v.  Tktmer,  2  Atk.         (5)  Ante,  734. 
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purpose  of  protracting,  not  the  vesting,  but  the  possession 
only.  Thus,  in  the  case  of  Hanson  v.  Graham  (c),  where 
A.  gave  to  his  grandchildren  B.,  C,  and  D.,  £500,  4/. 
per  Cent.  Annuities  a-piece,  when  they  should  respect- 
ively attain  their  ages  of  twenty-one  years,  or  day  or  days 
of  marriage,  which  should  first  happen  with  consent,  and 
directed,  that  the  interest  of  the  said  Bank  Annuities 
should  be  laid  out  for  the  benefit  of  the  grandchildren 
till  they  should  attain  their  respective  ages  of  twenty-one 
years,  or  day  or  days  of  marriage;  Sir  W.  Grants  M.  R., 
after  a  full  and  able  examination  of  the  authorities,  held, 
on  the  principle  above  stated,  that  the  legacies  vested  at 
the  death  of  the  testator. 

So,  in  the  case  of  Lane  v.  Goudge  (rf),  where  A .  be- 
queathed certain  3/.  per  Cent.  Consols  to  L.  for  his  (L.'s) 
second  daughter,  that  he  should  have  bom,  for  her  edu- 
cation, till  she  should  attain  the  age  of  twenty-one  years; 
and,  after  she  should  attain  to  the  said  age  of  twenty-one 
years,  the  testator  gave  the  said  interest  to  her  and 
her  heirs  for  ever,  she  being  christened  Z.  The  second 
daughter  was  christened  Z.,  and  was  held  to  be  abso- 
lutely entitled,  though  she  died  at  the  age  of  seven- 
teen {e). 


CHAP.  XZT. 


(c)  6ye8.2d9.;Seeal8o7  Ve8.421. 

{d)  9  Yes.  225.  But  see  Taylor 
y.  Baoony  ante,  763. 

{e)  See  also  Lwe  v.  VEttrange^ 
6  B.  P.  C.  Toml.  ed.  69.  Compare 
these  cases  with  Bats/ord  v.  K^ 
heUy  3  Yes.  363,  where  A.  be- 
queathed to  E.  the  dividends,  which 
should  become  due  after  her  death, 
upon  £600  3/.  per  Cent.  Bank  An- 
nuities, untU  he  should  arrive  at 
the  fuU  age  of  thirty-two  years,  <a 
which  time  she  directed  her  execu- 


tors to  transfer  to  him  the  prin- 
cipal sum  for  his  own  use.  Lord 
Loughborough  held,  that  the  legacy 
failed  by  the  death  of  E.  under 
thirty-two  ;  his  Lordship  observing, 
that  the  testatrix  had  drawn  a  dear 
distinction  between  the  dividends 
and  the  capital.  See  also /Sbfuftfiiy  v. 
Ready  12  Yes.  76 ;  Ford  v.  Rawlins^ 
1  Sim.  &  Stu.  328,  ante,  762.  These 
cases  have  been  commonly  con- 
sidered as  decided  on  the  principle, 
that,  where  the  interest  or  dividends 
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A  gift  of  interest  eo  nomine,  obvionsly  is  difficult  to  be 
Gift  of  interest  reconciled  with  the  suspension  of  the  resting,  because 

fkvon  Testixig. 

interest  is  a  premium  or  compensation  for  the  forbear- 
ance of  principal,  to  which  it  supposes  a  title ;  but  a  mere 
allowance  for  maintenance  out  of,  and  of  less  amount 
than  the  interest,  has,  it  seencis,  no  such  influence  on  the 
construction  (d). 

If,  however,  the  entire  interest  is  made  applicable  to 
maintenance,  the  argument  in  favor  of  the  vesting  exists 
in  full  force  (^);  and  an  annual  allowance  for  maintenaaoe^ 
equal  in  amount  to,  though  not  called  by  the  name  oi 
interest,  haa  been  similaxly  regarded  (/). 

Where  (g)  the  principal  and  interest  are  so  undistin- 
guishablj  blended  in  the  bequest  that  both  most  vest,  or 
both  be  contingent,  of  course  no  argument  in  &vor  of  the 
vesting  of  the  principal  can  be  dravni  from  the  gift  of  the 
interest.  Thus,  where  a  testator  gave  to  each  of  the 
daughters  of  K.,  as  soon  as  they  attained  the  age  of  twenty- 
one  years,  the  sum  of  £200,  with  interest,  at  the  rate  of 
51.  per  cent,  per  annum.  Sir  J.  Leach^  V.  C,  held,  that 
there  was  no  gift  either  of  principal  or  interest  ontQ 
the  daughter  attained  twenty-one.     But  the  construction 


EiTect  where 
principal  and 
interest  are 
blended. 


alone  are  the  subject  of  bequest 
untU  a  particular  time,  and  the 
principal  b  then,  far  the  first  time, 
to  be  taken  out  of  it,  the  inter- 
mediate gift  of  the  interest  or  divi- 
dends wiU  not  vest  the  capital :  1 
Bop.  L^.,  p.  500,  White's  Ed.  It 
must  not  too  readily  be  assumed, 
however,  that  any  given  case  falls 
vnthin  the  principle,  as  the  Courti 
have  evinced  no  great  inclination  to 
extend  it;  and,  in  truth,  in  some  of 
the  cases  of  this  class,  the  difference 
of  expression  was  very  alight. 


(d)  Pvisford  v.  Hunter,  3  B.  C. 
C.416.  See  also  Xeafa  Y.  J2aMMS» 
2Mer.  387,  ante,  762. 

(e)  Fonnereau  t.  Fmimeresn,  9 
Atk.  646 ;  Heath  v.  Heaih,  2  B.  C. 
C.4.  See  also  4  Yea.  349;  lRa& 
220;lTamL18. 

if)  Knight  v.  Knight,  2  Sim.& 
Stu.480. 

{g)  Watsm  V.  Ht^es,  9  Sim* 
500.  But  this,  of  course,  may  be 
controlled  by  the  context^  of  wludt 
the  case  of  ZiVM^f  V.  JUfffiNy,  3  Rqm* 
287»  seems  to  afford  an  example. 
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which  suspends  the  vesting  of  the  interest  as  well  as  the    qhaf.  xxt. 
principal,  inconvenient  as  it  evidently  is,  will  not  be 
adopted,  unless  the  intention  be  very  clear.     Thus,  in  the 
case  of  Breedon  v.  Tugman  (A),   where  a  testator  be- 
queathed one  third  of  his  personal  property  to  his  wife ; 
another  third  to  his  son,  to  be  laid  out  in  an  annuity ; 
and  the  other  third  to  his  daughter,  adding,  ^^  and  in  case  Vofiiiif  of  in- 
of  my  decease,  to  have  the  interest  therein  and  principal  principal  pott- 
when  she  arri  yes  at  the  age  of  twenty-five  years ; "  it  was  ^° 
contended,  that  the  words,  *^  in  case  of  my  decease,"  im- 
ported contingency,  and  which,  as  in  Knight  v.  Knight^ 
extended  to  the  interest  as  well  as  the  principal,  and  that 
neither  of  them  was  vested  until  the  age  of  twenty-fiye ;  but 
Sir  J.  Leaxhy  M.  R.,  said,  that  this  was  plainly  an  absolute 
gift  to  the  daughter,  and  that  the  payment  only  was  post- 
poned ;  the  testator  meant  not  to  qualify  or  restrict  the 
nature  of  the  previous  gift,  but  to  distinguish  between  the 
time  when  she  was  to  receive  the  interest,  and  the  time 
when  she  was  to  receive  the  principal 

So  a  direction  subjoined  to  a  simple  bequest  of  stock, 
that  the  *4nterest"  shall  be  added  to  the  '*  principal ''  till 
the  legatee  attains  twenty-one,  has  been  held  not  to  sus- 
pend the  vesting,  though  there  were  vague  expressions  in 
the  residuary  clause  of  the  testator's  expectation  that  the 
annuities  (which  term,  it  was  contended,  pointed  to  the  « 
interest  on  the  legacies)  might  faJl  in  (2). 


VII.  It  has  been  generally  thought  that  a  very  clear  Veadngofreai- 
intention  must  be  indicated,  in  order  to  postpone  the 


(A)  3Myl.  &K.289.  This  is  the  seemed  to  connect  it  with  KfnigU 

case  of  a  residne,  and  therefore  may  v.  Ehiffht,  it  has  been  stated  here, 
seem  to  belong  to  the  next  section ;         (t)  Stretch  v.   fTatiins,  1  Mad. 

but    as    the    ground    of    decision  263. 
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CHAP.  XXV.  vesting  under  a  residuary  bequest,  since  intestacy  is  often 
the  consequence  of  holding  it  to  be  contingent,  or,  at 
least,  (and  this  is  the  material  consideration,)  such  nun/ 
be  its  effect ;  for,  in  construing  wills,  we  must  look  indif- 
ferently at  actual  and  possible  events. 
Possible  as  well  Amoug  the  uumcrous  cajses  which  may  be  cited  as 
to  be  regarded,   illustrative  of  the  leaning  of  the  Courts  towards  the  vest* 

ing  of  residuary  bequests,  is  Booth  v.  Booth  (A),  where  A. 
bequeathed  the  residue  of  his  estate  to  trustees,  upon 
trust  to  pay  the  dividends  equally  between  his  great 
nieces  B.  and  C,  until  their  respective  marriages,  and 
from  and  after  their  respective  marriages,  to  transfer  their 
respective  moieties.  Sir  R.  P.  Arden^  M.  R.,  held,  that 
B.  acquired  a  vested  interest,  although  she  died  without 
having  been  married ;  his  Honor  relying  much  on  the  cir- 
cumstance  that  it  was  the  bequest  of  a  residue. 

So,  in  Jones  v.  Macktlfvain{l)y  where  a  testator  gave  to 
trustees  all  his  real  and  personal  estate,  upon  trust  for 
sale,  and  as  to  one  moiety  of  the  produce  for  the  benefit 
of  his  daughter  A.  during  her  life,  and,  after  her  decease, 


Word  "  then," 
to  what  period 
it  refers. 


(k)  4  Yes.  399.  Compare  AHins 
y.  HiccockSy  ante,  p.  762,  obserying 
that  there  the  bequest  was  pecu- 
niary, and  there  was  no  gift  of  the 
interest  in  the  mean  time.  The  dis- 
inclination so  to  construe  a  wiU  as 
to  make  a  testator  die  partially 
intestate,  was  also  admitted  in 
Lett  v.  Bardelly  10  Sim.  112,  where, 
however,  the  V.  C.  considered 
himself  forced  into  this  undesir- 
able conclusion  by  the  ambiguity 
of  the  will ;  the  testator  having, 
in  a  certain  event,  made  a  bequest 
of  the  share  of  a  deceased  daugh- 
ter to  children  then  living  in  such  a 
manner  as  to  leave  it  doubtful  whe- 
ther he  referred  to  the  period  of  his 


own  death,  the  death  of  his  wife,  or 
the  happening  of  the  contingency. 

Here  it  may  be  noticed,  that 
where  (as  often  occurs)  life  interests 
are  bequeathed  to  several  peiaons  in 
suc^jftsion,  terminating  with  a  gift 
to  children,  or  any  other  class  of 
objects  then  living,  the  word  ^  then* 
is  held  to  point  to  the  period  of  the 
death  of  the  person  last  rmvet^A^ 
(whether  he  is  or  is  not  the  survivor 
of  the  several  legatees  for  life,)  and 
is  not  conradered  as  referring  to  the 
period  of  the  determination  of  the 
several  prior  interests:  Arcker  v. 
Jegony  8  Sim.  448. 

(0  1  Rqsb.  220. 
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upon  tnist,  to  pay  to  her  husband  B.  an  annuity  of  £100  €hap.  xxt. 
during  his  life,  and  to  apply  the  remainder  of  the 
annual  income  of  the  said  moiety  for  and  towards  the 
maintenance  of  all  and  every  the  child  and  children  of 
A.,  until  they  should  severally  attain  his  and  their  ages 
or  age  of  twenty-one  years,  and  as  to  all  the  said  prin- 
cipal monies  or  produce  of  the  testator's  said  real  and 
personal  estate  as  and  when  they  and  each  and  every  of 
them  should  attain  his^  hevy  and  their  respective  age  or  ages 
of  iwenty-ons  years^  in  trust,  to  pay  and  dispose  of  the  same 
onto  and  amongst  all  and  every  stuih  child  and  children. 
A.  had  two  sons,  both  of  whom  died  under  twenty-one, 
and  Lord  Giffiyrdy  M*  R.,  held«  that  they  respectively 
acquired  vested  interests ;  his  Lordship  adverting  to  the 
fact  of  its  being  a  residuary  bequest,  and  that  the  yearly 
income  was  given  to  the  children  until  the  prescribed  age. 

It  seems,  that  where  the  testator  first  gives  the  residue  After  dear  im- 
in  terms  which  would,  beyond  all  question,  confer  a  Testing  not' 
vested  interest,  the  addition  of  equivocal  expressions,  of  a  ^i^^oni  ^ 
contrary  tendency,  will  not  suspend  the  vesting.  Thus, 
where  (m)  A.,  by  his  will,  gave  unto  the  children  of 
his  sister  the  whole  of  his  real  and  personal  estate,  (sub- 
ject to  certain  legacies,)  and  afterwards  expressed  his 
desire  that  the  children  should  be  educated  with  the 
yearly  interest  of  whatever  portion  of  his  estate  might 
fall  to  each  child's  lot  or  share,  and  such  portion  not  to  be 
otherwise  daimed  or  inherited^  directly  or  indirectly,  untU 
the  children  arrived  at  the  age  of  twenty4wo  years,  whether 
married  or  single — Sir  R.  P.  Arden,  M.  R.,  held,  that 
the  subsequent  vague  words  were  not  sufficient  to  control 
the  prior  clear  words ;  but  the  meaning  was,  that  the  legacy 
should  be  absolute,  and  that  the  legatees  should  not  have 

(m)  Dodton  r.  Ha^,  8  Bro.  C.  C.  404—409.  See  also  Stretch  7.  Watkins, 
1  Mad.  253. 
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the  command  of  the  prinoipal  till  the  age  of  twenty-two ; 
and  his  Honor  laid  some  stress  on  the  fetct  of  the  interest 
being  given  for  maintenance. 

So»  where  (n)  a  testator,  after  disposing  of  his  real  and 
personal  estate  in  strict  settlement,  added,  that  none  of 
the  deriseea  should  take  or  come  into  possession  before 
the  age  of  twenty-fire,  this  was  held  to  refer  to  the  actual 
possession  only,  and  not  to  postpone  the  vesting. 

Bnt  where  the  terms  of  the  original  gift,  in  favor  of  a 
class,  are  ambignons  in  regard  to  the  period  of  vesting, 
a  dear  intention  to  suspend  the  vesting,  manifested  in 
carrying  on  the  gift  to  the  class  in  the  eyent  of  its 
consisting  of  a  single  object,  will  be  decisive  of  the 
construction;  as  it  is  hardly  supposable  that  the  tes- 
tator could  mean  to  create  a  difference  of  this  nature 
between  a  plurality  of  objects  and  an  individual  object. 
Thus,  where  (o)  A.  gave  the  residue  of  his  estate,  real 
and  personal,  to  trustees,  as  to  one-third,  in  trust,  for  his 
daughter  S.  for  life,  and,  after  her  decease,  for  the  child 
or  children  of  his  said  daughter,  if  more  than  one,  share 
and  share  alike,  to  be  paid,  assigned*  and  transferred  to 
them  by  his  trustees,  upon  their  respectively  attaining  the 
age  of  twenty-five  years ;  but  in  case  S.  should  leave  but 
one  child  her  surviying,  then  the  whole  of  such  one-third 
part  shouid  become  the  property  of  suck  only  child^  tginm  his 
or  her  attaining  the  age  of  twenty-five  yearsy  and  be  trans- 
missible to  his  or  her  heirs,  executors,  or  administrators ; 
and  in  case  his  said  daughter  should  leave  no  chUd  her 
surviying,  or  in  case  she  should  leave  a  child  or  children, 
who  should  not  attain  the  age  of  twenty-fiye  years,  then 
over.  Sir  L.  ShaduoeUy  V.  C,  held,  that  the  gift,  in  case 
the  daughter  should  leave  one  child  only  her  surviying, 
was  clearly  contingent  on  that  child  attaining  the  age  of 

(n)  Monigmm4  t.  JFoodl^y  6  Yes.  522.    (o)  Judd  v.  Judd,  3 
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twenty-five ;  and  the  aame  oonstraction,  he  observed,  must    chap,  xxv. 
be  put  on  the  gift,  in  case  she  should  leave  more  than  one. 

The  vesting  is  obviously  postponed,  where  the  attain-  Atumment  of 
ment  to  a  particular  age  is  introduced  into,  and  made  a  con-  made  part  T 
stituent  part  of  the  description  or  character  of  the  objects  of  Uie  objectar 
of  the  gift ;  as  where  the  bequest  is  to  ^  children  who 
fihaU  attain,  or  to  such  children  as  shall  attain,  the  age 
of  twenty-one  years ;  there  being  in  such  cases  no  gift, 
except  to  the  persons  who  answer  the  qualification 
which  the  testator  has  annexed  to  the  enjoyment  of  his 
bounty  (/>)•  So  clear,  indeed,  is  this  point,  that  any 
difficulty  can  scarcely  occur  under  a  gift  framed  in  the 
terms  suggested,  unless  it  is  occasioned  by,  and  grows 
out  of,  the  context,  which  not  unfrequently  explains  away 
and  neutralises  the  expressions  which,  standing  alone, 
would  clearly  suspend  the  vesting.  For  instance,  if  a  tes- 
tator, after  such  giving  to  such  children  as,  or  the  children 
who,  attain  a  certain  age,  goes  on  to  dispose  of  the  pro- 
perty, in  case  there  is  no  child  who  does  attain  the  pre- 
scribed age,  he  affords  a  plausible  ground  for  the  argu- 
ment, (founded  on  Edwards  v.  Ifamnwnd,  and  that  class 
of  cases  (9),)  that  the  subsequent  words  explain  the  sense 
in  which  he  intended  the  prior  words  to  be  understood, 
namely,  that  the  interest  of  the  legatees  was  merely 
liable  to  be  divested  on  the  event  described;  in  other 
words,  was  to  become  absolute  at  (not  to  be  postponed 
until)  the  prescribed  age* 

We  have  an  example  of  this  species  of  disposition  in  CaaeofBuz/T. 
the  case  of  Bull  v.  Priichard  (r),  where  a  testator  be-         ^  ' 
queathed  the  residue  of  his  personal  estate  to  trustees,  in 
trust  for  his  daughter  M.  for  life,  and,  after  her  decease. 


(/>)  See  Neufman  v.  Neumum^  10         {q)  Ante,  738. 
Sim.  61.  (r)  1  Rusa.  213. 
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to  pay  or  transfer  the  same  unto  and  among  all  and  eveiy 
the  child  and  children  of  M.,  who  should  live  to  attain  the 
age  of  twenty -three  yearsy  with  benefit  of  survivorship,  in 
case  of  the  death  of  any  of  them  under  the  age  of  twenty- 
three  years,  as  tenants  in  common;  and  if  there  should 
be  but  one  such  child,  then  to  such  only  child ;  ajid  in 
case  there  should  be  no  such  child,  or^  being  suchj  aU  should 
die  under  the  age  of  twenty-three^  then  over  to  the  testa- 
tor's brothers  and  sisters.  The  trustees  were  empowered 
to  lay  out  and  apply  the  interest  of  each  child's  respect- 
ive share  towards  their  maintenance,  notwithstanding 
such  child's  share  should  not  be  then  absolutely  vested. 
Lord  Giffordy  M.  R.,  was  of  opinion,  that  those  children 
alone  who  attained  the  age  of  twenty-three,  were  to  tal^e, 
and,  therefore,  the  gift  was  void  for  remoteness ;  observ- 
ing, that  the  attainment  of  the  age  of  twenty-three  years 
was  made  a  condition  precedent  to  the  vesting  of  any 
interest  in  the  children. 
Remark  on  The  propriety  of  this  determination  has  been  ques- 

onf.  tioned  {s) ;  and,  perhaps,  looking  at  the  gift  over  in  con- 

nection with  the  direction  to  apply  the  interest  of  the 
children's  shares  for  their  maintenance  until  they  became 
absolutely  vested,  there  was  ground  to  contend,  that  the 
children  took  immediately  vested  interests,  subject  to 
be  divested  on  their  respectively  dying  under  the  pre- 
scribed age.  It  is  to  be  observed,  however,  that  the 
question  before  the  Court  respected  merely  the  bequest 
aver  to  the  testator's  brothers  and  sisters,  which  was 
clearly  invalid  on  the  ground  of  remoteness,  whatever 
might  be  the  fate  of  the  prior  bequest  to  the  children  of 
his  daughter,  so  that  the  case  seems  to  have  been,  in 
point  of  fact,  no  adjudication  as  to  the  period  of  vesting 
under  the  prior  bequest  to  such  children. 

(#)  3  Myl.  &  K.  417. 
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Another  case,  in  which  the  vesting  was  held  to  be    chap,  xxv. 
postponed,  notwithstanding  some  expressions  in  the  con-  9^  on  «ttain. 

*        *  o  r  ^  ^     ing  oertam  age, 

text  apparently  favorable  to  the  immediate  vesting,  is  hddcontingeiit 
Vawdry  v,  Geddes  (<),  where  A.  gave  the  residue  of  her 
estate  and  effects  equally  between  her  four  sisters,  and 
directed  that,  on  the  death  of  her  sisters,  the  interest  of 
their  respective  shares  should,  at  the  discretion  of  her  exe- 
cutors, be  applied  in  the  maintenance,  or  accumulate  for  the 
benefit  of  the  children  of  each  of  her  sisters  so  dying, 
until  they  should  severally  attain  the  age  of  twenty-two 
years,  andy  upon  any  of  tlieir  attainment  to  that  age^  they 
should  he  entitled  to  their  proportion  of  their  mother's  share 
of  the  principal^  and,  in  case  of  any  of  their  decease  under 
that  age,  leaving  lawful  issue,  such  issue  should  be  en- 
titled to  their  respective  parent's  share  at  such  time  as 
such  parent  would  have  been  entitled,  if  living,  thereto. 
There  was  also  a  bequest  in  favor  of  the  other  children  of 
the  testator's  sisters,  in  case  of  the  death  of  any  under 
twenty-two,  without  issue,  or,  being  such,  they  should  die 
before  the  principal  of  their  respective  shares  should  become 
payable.  Sir  J.  Leach^  M.  R.,  held,  that  the  vesting  was 
postponed  until  the  age  of  twenty-two,  and,  therefore, 
that  the  gift  was  too  remote.  His  Honor  thought  that 
the  case  was  governed  by  Leake  y. Robinson  {u)\  and  that, 
even  if  the  income  had  been  expressly  given  to  the 
children  until  they  attained  twenty-two,  the  shares  would 
not  have  vested.  He  observed,  that,  where  interim  in- 
terest is  given,  it  is  presumed  that  the  testator  meant  an 
immediate  gift,  because,  for  the  purpose  of  interest,  the 
particular  legacy  is  to  be  immediately  separated  from  the 
bulk  of  the  property ;  but  that  presumption  fails  entirely, 
when  the  testator  has  expressly  given  the  legacy  over,  in 

(0  1  Rum.  &  Myl.  203.  (ti)  Ante,  231. 
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the  ease  of 
Vaiedry  ▼. 
Gtdda, 


Caseof  Btejul 
T.  WiUiamu, 


the  event  of  the  death  of  the  l^;atee  before  a  particular 
period. 

But  did  not  the  gift  over,  to  which  his  Honor  here 
refers,  suggest  a  strong  aigament  for  the  immediate  vesU 
ing?  Where  a  testator  directs  that,  on  a  given  event, 
the  *^  shares  "  of  persons  before  named  shall  go  in  a  certain 
manner,  there  seems  gronnd  to  infer  that,  in  the  alter- 
native event,  the  property  is  to  be  retained  by  the  l^a- 
tees ;  a  fortiori,  where  there  are  cross  executory  gifts  dis- 
posing of  the  ^  shares "  of  dying  objects,  in  an  event  in 
which,  if  the  vesting  be  postponed,  they  would  have  no 
shares  for  the  clause  to  operate  upon.  The  construction 
adopted  in  the  case  just  stated  rendered  the  terms  of  the 
clause  of  substitution  (for  such  it  clearly  was)  inaccurate 
throughout  (0). 

More  weight,  in  &vor  of  the  inmiediate  vesting,  seems 
to  have  been  ascribed  to  the  argument  derived  from  the 
gift  over,  in  the  case  of  Bland  v.  WiUiams  (t^),  where  the 
testator  bequeathed  the  residue  of  his  estate  and  effects 
to  trustees,  upon  trust,  to  receive  the  annual  income 
thereof,  and  thereout  pay  unto  his  daughter  an  annuity, 
and,  alter  her  decease,  upon  trust,  to  apply  the  income 
for  the  maintenance  of  the  children  of  his  daughter  until 
they  should  severally  attain  their  ages  of  twenty-four 


{v)  See  also  MaeUU  v.  WwUr^ 
3  Yes.  2d6y  and  Barker  ▼.  Lea^ 
Turn.  &  Russ.  413,  in  both  whicb 
residuary  beqnests  to  children,  on 
their  attaining  a  particular  age^ 
were  held  to  be  contingent  In  the 
interim,  though,  in  each  case,  there 
was  a  bequest  over  in  the  event  of  the 
legatee's  dying  before  the  prescribed 
age ;  and  in  the  former,  the  post- 
ponement seemed  to  refer  to  the  time 
of  payment'  rather  than  to  the  gift 
itself.    In  these  cases,  the  leaning. 


often  avowed,  to  the  vesting  of  ran* 
duary  bequests,  was  but  very  faintly 
discernible;  and  one  cannot  help 
suspecting  that  the  judgment  of  the 
Court  was  somewhat  biaaaed  by  the 
actual  event,  which  rendered  the 
adopted  construction  convenient.  If 
intestacy  had  happened  to  be  pro- 
duced by  the  postponement  of  ibe 
vesting  in  each  instance,  the  adjn* 
dication  probably  would  have  been 
different. 
{w)  3  Alyl.  &  K.  411. 
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years;  and  when  and  as  they  should  respectively  at-    oaAP. nr. 
tain  that  age,  then,  upon  trust,  to  pay,  transfer,  and 
convey  all  the  said  residue  of  his  estate,  with  the  in-  vetting  imme- 
terest,  dividends,  and  proceeds  thereof,  as  should  not  jS^^Jbmjdfect 
have  heen  .applied  for  their  maintenance,  equally  unto  ^^^^^' 
and  amongst  all  her  said  children,  when  and  as  they 
shotdd  severaliy  and  respectively  attain  their  said  age  of 
twenty-four  years :  and  in  case  any  or  either  of  her  said 
children  should  happen  to  die  before  having  attained  that 
age,  and  without  leaving  lawful  issue  of  his  or  her  body, 
then,  in  trust,  to  pay,  assign,  transfer,  and  convey  all  the 
fiaid  residue  of  his  estate  unto  su(A  of  her  said  children  as 
should  live  to  attain  hisy  her^  or  their  respective  ages  of 
twenty-four  years^  share  and  share  alike,  if  more  than  one, 
and  if  but  one,  then  the  whole  to  that  one  child ;  but  in 
case  all  and  every  of  her  said  children  should  happen  to  die 
finder  that  age^  and  without  leaving  lawful  isstte^  as  afore- 
said, then,  upon  trust,  to  pay  the  annual  income  thereof 
tanto  certain  persons.     It  was  contended,  that,  under  the 
trusts  in  favour  of  the  daughter's  children,  the  vesting 
was  postponed  until  the  age  of  twenty-four,  and,  conse^ 
quently,  the  gift  was  too  remote.     Sir  /.  Leach,  M.  R., 
however,  held,  that  the  legatees  acquired  immediately 
vested  interests : — "  Whether,  in  a  gift  of  this  nature,*' 
said  his  Honor,  **  the  time  of  vesting  is  postponed,  or  only 
the  time  of  payment,  depends  altogether  upon  the  whole 
context  of  the  will.     If  the  gift  over  is  simply  upon  the 
death  under  twenty-four,  then  the  gift  could  not  vest 
before  that  age  (a).     In  this  case,  the  gift  over  is  not 

(x)  Why  not  ?    A  gift  oyer  to  original  gift  was  to  be  divested  in  Remark  on 

take  effect  simply  on  the  event  al-  favor  of  the  ulterior  substituted  le-  ^^'*«**  o^*"^* 

temative  to  that  on  which  the  prior  gatee  on  the  happening  of  the  pre- 

gift  was  apparently  made  to  vest,  scribed  event.    This,  we  may  ven- 

may  surely  have  the  effect  (if  such  ture  to  affirm,  would,  with  very 

be  the  intention  collected  from  the  little  aid  from  the  context,  be  gene* 

whole  will,)  of  explaining  that  the  rally  the   construction.    No   such 


776 


PEVISES  AND  BEaUESTS, 


CHAP  XXT. 


Remark  on 
Bland  ▼. 
WUlianu. 


simply  upon  the  death  under  twenty-four,  but  upon  the 
death  under  twenty-four,  without  leaving  issue.  I^  upon 
a  death  under  twenty-four,  at  whatever  age  issue  was 
left,  then  the  gift  over  is  not  to  take  place.  It  is,  in 
effect,  therefore,  a  vested  interest,  with  an  executoiy 
devise  over,  in  case  of  death  under  twenty-four,  withont 
leaving  issue :  all  the  cases  upon  the  subject,  except  the 
one  before  Lord  Gifford^  (i.  e.  BuU  v.  Pritchardy)  are  re- 
concileable  with  this  distinction." 

It  is  submitted,  however,  that,  if  his  Honoris  own  deci- 
sion, in  Vawdry  v.  Geddes  (^),  as  well  as  that  of  his  prede- 
cessor, in  Barker  v.  Lea  {z\  be  brought  to  the  test  of  the 
principle  of  construction  here  propounded,  it  will  be 
found  no  less  difficult  to  sustain  those  cases  than  BvM  t. 
Pritchardy  for  the  reasons  already  suggested.  It  would 
certainly  be  a  convenient  rule  of  construction,  to  saj, 
that  whenever,  under  a  residuary  bequest  to  children  as 
a  class,  the  vesting  is,  in  the  iSrst  instance,  postponed  to 
a  given  age,  and  this  is  accompanied  by  a  direction  that 
the  intermediate  interest  shall  be  applied  for  their  main- 
tenance ;  after  which  the  testator  proceeds  to  dispose  of 
the  shares  of  children  dying  under  the  age  in  question, 
either  absolutely  or  upon  some  contingency,  to  the  sorri* 
vors,  or  to  children,  or  any  other  person,  the  gift  over  is 
to  be  considered  as  explaining  the  testator's  intention  to 
be,  that,  under  the  preceding  words,  the  absolute  owner- 
ship only  should  be  suspended  until  the  prescribed  age, 


distinction  as  the  M.  R.  suggests  is 
discoTerable  in  the  cases  (cited  ante, 
738,)  in  which,  nnder  a  devise  to  A., 
if  he  shall  attain  the  age  of  twenty- 
one  years,  with  a  derise  over,  in 
case  he  shaU  die  under  that  age, 
the  devise  over  is  (we  have  seen) 
held  to  denote  that  the  prior  words 


(instead  of  suspending  the  vesting  ab 
initio)  point  merely  at  the  period 
when  it  becomes  absolute.  The 
principle  of  these  cases  obviondj 
applies  to  residuary  bequests  fiamed 
in  such  terms. 

(y)  Ante,  p.  773. 

(»)  Ante,  p.  774^  n- 
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and  that,  in  the  mean  time,  the  legatees  should  take  vested 
interests,  with  a  liability  to  be  divested  on  the  happening 
of  the  prescribed  event.  But  though  several  of  the  cases 
(we  have  seen)  point  to  such  a  conclusion,  yet  the  state 
of  the  authorities,  on  the  whole,  hardly  warrants  any 
general  position  of  this  nature. 

Here,  it  may  be  observed,  that  a  contingent  interest  Contingent  in. 
will  or  will  not  be  transmissible  to  the  personal  represen-  miaabiA— when, 
tatives  of  the  legatee,  according  to  the  nature  of  the  con- 
tingency on  which  it  is  dependent.  If  the  gift  is  to 
children  who  shall  live  to  attain  a  certain  age,  or  shall 
survive  a  given  period  or  event,  the  death  of  any  child 
pending  the  contingency  has  obviously  the  effect  of  strik- 
ing the  name  of  such  deceased  child  out  of  the  class  of 
presumptive  objects ;  and,  consequently,  such  an  interest 
can  never  devolve  to  representatives,  as  it  becomes  vested 
and  transmissible  at  the  same  instant  of  time.  Where, 
however,  the  contingency  on  which  the  vesting  depends  is 
a  collateral  event,  irrespective  of  attainment  to  a  given 
age,  and  surviving  a  given  period,  the  death  of  any 
child  pending  the  contingency  works  no  such  exclusion ; 
but  simply  substitutes  and  lets  in  the  legatee's  represent- 
ative for  himself. 

Thus,  where  (a)  a  testator  bequeaths  his  personal 
estate  to  A.,  and  if  he  shall  die,  without  leaving  issue, 
then  over  to  B.,  in  the  event  of  B«  surviving  the  testator, 
and  afterwards  dying  in  the  lifetime  of  A.,  testate  or  in- 
testate, his  contingent  or  executory  interest  will  devolve 
to  his  executor  or  administrator,  (as  the  case  may  be). 

(a)  Pinbury  y.  EUtiny  2  Vem.      ^.135;  FTt&on  v.  i9ay/y,  Id.  195 ; 
758 ;  King  y.  Withers,  Caa.  Temp.      Barnes  y«  Allen,  1  B.  C.  C.  181, 
Talb.  117 ;  8.C.^  B.  P.  C.  Toml. 
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Executory  dc-  An  executory  devise  is  a  limitation  by  will  of  a  future 
^^^  '  estate  or  interest  in  land,  which  cannot,  consistently  with 
the  rules  of  law,  take  effect  as  a  remainder ;  for  it  is  well 
settled,  (and,  indeed,  has  been  remarked  as  a  role  with- 
ont  an  exception,)  that  when  a  devise  is  capable,  accord- 
ing  to  the  state  of  the  objects  at  the  death  of  the  testator^  of 
taking  effect  as  a  remainder,  it  shall  not  be  construed  to 
be  an  executory  devise  {a).  It  is  necessary,  therefore,  in 
treating  of  this  species  of  estate,  first  to  ascertain  what 
constitutes  a  remainder.  A  remainder  may  be  described 
to  be  a  limitation  which  is  so  framed  as  to  be  imme- 
diately expectant  on  the  natural  determination  of  a  par- 
ticular estate  of  freehold,  limited  by  the  same  instrument. 
It  follows,  that  every  devise  of  a  future  interest,  which  is 
not  preceded  by  an  estate  of  freehold,  created  by  the 
same  will  (i),  (whether  consisting  of  one  or  more  testa- 
mentary papers,)  or  which,  being  so  preceded,  is  limited 
to  take  effect  before  or  afler^  and  not  oi  the  expiration  of 
such  prior  estate  of  freehold,  is  an  executory  devise. 
The  first  mentioned  species  of  executory  estate  occurs; 

(a)  Purefojf  r.  BogerSy  2  Ler.  123;  Mo^re  ▼.  Parker^  1  Lord 
^;  S.  C.  2  Saund.  380 }  Re&w  v.  Raym.  37  ;  Skinn.  6SS;  S.C.D^e 
Zonffy  Carth.  310  ;  Goodright  ▼.  ▼•  £arl  of  Scorborotiffk,  3  Adol.  & 
Comishy  4  Mod.  258.  EUis,  2  Id.  897. 

(b)  See  Ki^  v.  Oamble,  2  Jones, 
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as  well  where  the  devise  is  future  in  its  operation,  from  qhaf.  xxvi. 
the  nonexistence  of  the  object  at  the  death  of  the  tes-  - 
tator,  as  where  it  is  future  in  the  express  terms  of  its 
limitation.  Thus,  a  devise  to  the  children  of  A.,  who  Derueezecii- 
happens  to  have  no  child  at  the  death  of  the  testator  (c),  ofapreoediDg 
or  to  the  heirs  of  the  body  of  A.,  a  person  then  living,  is 
executory  ((/),  for  the  reason  suggested.  The  creation  of 
a  term  of  years,  determinable  vnth  the  life  of  the  ances- 
tor,  to  whose  heirs  the  subsequent  limitation  is  made,  of 
course  does  not  vary  the  principle;  a  chattel  interest 
being  inadequate  to  support  a  contingent  remainder  (6). 
Thus,  if  lands  are  devised  to  A.  for  ninety-nine  years,  if 
he  shall  so  long  live,  remainder  to  the  heirs  of  the  body 
of  A.,  the  fee-simple,  subject  to  the  term,  descends  to 
the  heir-at-law  of  the  testator  during  the  life  of  A.,  at 
whose  decease  an  estate  tail  vests  in  the  heir  of  his 
body  by  executory  devise.  So,  a  devise  to  a  person  or 
persons,  whether  in  esse  or  not,  to  take  effect  at  a 
given  period  after  the  death  of  the  testator,  as  to  A.  at 
the  death  of  B.  (a  stranger),  or  at  six  months  from  the 
testator's  decease,  obviously  belongs  to  the  class  of  limi- 
tations under  consideration  (j/). 

With  respect  to  the  cases  in  which  the  devise  is  exe-  Deviie  execa- 
cutory,  notvnthstanding  the  creation  of  a  prior  estate  of  stimdbg  prior 
freehold,  it  is  to  be  observed,  that  to  constitute  the  ulterior 
limitation  an  executory  devise  in  such  a  case,  the  pre- 
cedent estate  must  not  be  merely  liable  to  be  determined 

(c)  JSopkifu  y»  Hopkins^  Fonea-  4  Burr.  2157  ;  Doe  d.  Fomn^reau  y« 

tei^s  Cas.  Temp.  Talb.  44 ;  SUphens  Fonnereau,    Dongl.    470  ;    Doe   d. 

T.  Stephens^  Id.  228 ;  Oore  v.  Oore^  Russell  y.  Morgan^  3  Dum.  &  E. 

2  Sim.  948 ;  BfUU>ek  t.  Sumes^  2  763. 

VcB.  8«i.  621.  (e)  rbid. 

{d)  Sn&we  y.  Ouiler^  1  Ley.  135 ;  (g)  Reding  y.  Si&ne^  8  Vin.  Ab. 

S.  C.  T.  Raym.  162 ;  Doe  y.  Carle^  214,  pi.  6  ;  and  see  Clarke  y.  Smith, 

ton,  1  WUs.  225 ;  JSarris  y.  Barnes,  1  Lutw.  708. 
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before  the  ulterior  limitation  takes  effect,  (as  such  liability 
only  renders  the  remainder  contingent,)  but  it  must  be 
necessarily  determinable  before  the  taking  effect  of  the 
ulterior  deyise.  Thus,  a  devise  to  A.  for  life,  and,  after 
his  decease,  to  the  unborn  children  of  B.,  is  a  contingent 
remainder  in  such  children,  because  as  A.  fnay  Utc  ustfl 
B.  has  a  child,  there  is  not  necessarily  any  interval  be- 
tween the  two  estates ;  but,  under  a  devise  to  A.  for  life, 
and  after  his  decease,  and  one  day^  to  the  children  of 
B.,  the  children  would  take  by  executory  devise,  and 
the  interval  of  a  day,  which  would  be  undisposed  of,  would 
belong  to  the  residuary  devisee  (^),  if  any,  or  if  not,  to 
the  heir. 

It  is  an  obvious  consequence  of  the  general  principle 
before  laid  dovni,  that  where  the  event  which  gives 
birth  to  the  ulterior  limitation,  abruptly  determines  and 
breaks  off  the  preceding  estate,  the  limitation  is  execn- 
tory,  inasmuch  as  it  is  essential  to  the  constitution  of  a 
remainder,  that  it  wait  for  the  regular  expiration  of  snch 
estate.  Thus,  in  the  case  of  a  devise  to  A.  for  life,  or  in  tail, 
with  a  limitation  over  to  B.,  in  case  A.  shall  become  enti- 
tled in  possession  to  a  certain  estate,  or  shall  omit  to  as- 
sume a  certain  name,  this  is  an  executory  devise  to  B.  (^). 
Eiecatorj  de-       It  vrill  be  apparent  from  what  has  been  stated,  that 

Tiie  in  deroga-  ,  .       i  -  ^ 

tioa  of  a  pre.     evcry  dcvisc  to  a  person  in  derogation  of,  or  substitution 

coding  too. 

for,  a  preceding  estate  in  fee-simple  is  an  executory  limi- 
tation. Thus,  in  the  case  of  a  devise  to  A.  and  his  heiis, 
and  if  he  shall  die  under  twenty-one,  and  without  issne, 
(e.  e.  without  issue  living  at  his  death,)  or  if  he  shall  die 

{jg)  Snpra,  p.  109.  t.  EarlofErroUy  6  East,  6%  snpn; 

(A)  iVtcAo;/y.iVteAo/;,2H.Blackst.  SUitUt^  v.  Statd^,  16  Yes.  491,  su- 

1169 ;  NkolU  y.  Shefieldy  2  B.  C.  ^n;  Doe  d.  Emriei  y.  BmmUriy 

C.  215  ;  Doe  d.  Heneage  y.  Heneage^  11  East.  657. 
4  Durn.  &  E.  13,  stated  supra ;  Carr 
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withoat  issue  living  B.,  then  to  B. ;  in  each  of  these  cases  chap,  xxvi. 
the  devise  to  B.  is  executory  {i\  in  the  same  manner  as 
if  the  fee,  instead  of  being  limited  to  A.,  had  been  suf- 
fered to  descend  to  the  heir-at-lav7  of  the  testator,  and 
the  property  had  been  simply  devised  to  B.  on  either  of 
such  events ;  the  only  difference  being,  that,  in  one  case^ 
the  property  shifts,  on  the  happening  of  the  contingency, 
from  the  prior  devisee,  and  in  the  other,  from  the  heir  of 
the  testator  to  the  devisee  of  the  executory  interest.  No 
species  of  executory  limitation  is  of  such  frequent  oc- 
currence as  those  which  are  limited  in  defeazance  of  a 
prior  estate  in  fee. 

The  short  but  comprehensive  definition  of  an  execu- 
tory devise  before  given,  will  be  found  to  comprise  every 
class  of  limitations  of  this  nature,  and,  perhaps,  will  be 
more  easily  understood  and  remembered  by  the  student,, 
than  the  more  elaborate  classification  which  has  generally 
been  presented  to  him.  A  learned  writer,  whose  labours 
on  this  subject  are  well  known  to  the  profession  {k\  has 
added  to  the  distribution  of  the  cases  adopted  by  Mr. 
Feame  (/),  several  classes,  two  of  which,  though  they 


(t)  Cro.  Jac.  592 ;  Palm.  181 ; 
GUb.  393 ;  2  Mod.  289 ;  Pre.  Ch. 
67 ;  Id.  486 ;  10  Mod.  419 ;  Cas. 
Temp.  Talb.  228 ;  8  Yin.  Ab.  112, 
pi.  38 ;  1  B.  C.  C.  147  ;  3  Dum.  & 
£.  143;  Id.  589;  2  B.  &  P.  324; 
10  East,  460;  1  Barn.  &  Aid.  530; 
Id.  713 ;  Id.  441.  Many  of  these 
cases  are  stated  supra. 

(k)  2  Prest.  Treat,  on  Abstracts, 
139. 

(/)  For  which  see  Doe  y.  Carle* 
ton,  1  Wils.  225.  These  two  classes  of 
cases  shew  that  Mr.  Feame^s  posi- 
tion, (C.  R.  251,  and  530,  8th  ed.,} 


**  that   a   condition    or  limitation  Mr.  Feame'9 

must  determine  or  avoid  the  whole  P^jJ?*'  ****V 
-  ,  , .  ,   .    .  ,    condition  or  h- 

of  the  estate  to  which  it  is  annexed,  mitation  most 

and  not  determine  it  in  part  only,  defeat  the 

J  1  •*         J  *      XI.  •       whole  estate, 

and  leave  it  good  for  the  remain-  questicmed. 

der/'  must  be  received  with  some 
qualification.  A  condition  properly 
so  called,  namely,  which  descends 
upon  the  heir,  necessarily  deter- 
mines the  whole  estate,  which  is 
subject  to  it ;  but  it  is  difficult  to 
perceive  upon  what  principle  any 
objection  can  be  advanced  to  an 
executory  devise,  to  take  effect  in 
partial  derogation  of  a  preceding  es- 
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interest  has  been  before  described,  are  sufficiently  peculiar 
to  entitle  them  to  distinct  notice. 
Estate  In  fee  or      First,  Where  an  estate  tail,  or  an  estate  in  fee-simple,  is 

in  tail  rednced     ,  '■ 

to  an  estate  for  in  some  cYcnt  rednccd  to  an  estate  for  life.   As  where  (m) 

a  testator  devised  real  estate  to  his  two  daughten,  their 
heirs  and  assigDs ;  but  if  either  of  them  should  many 
without  the  consent  of  his  executors,  the  daughter  so 
marrying  should  have  an  estate  for  life  therein;  if  either 
of  them  should  die  unmarried,  then  R.  to  take  it,  pay- 
ing the  other  daughter  £500.  It  was  held,  that  on  one 
of  the  daughters  marrying  without  consent,  her  estate 
was  cut  down  to  an  estate  for  life. 

Eatate  partiaUy      Sccondlv,  Where  an  estate  is  limited  in  deroiration  of 

defeated  by  •'  ,  ^ 

executory  limU  a  preceding  estate,  and  in  partial  exclusion  of  the  sune. 

As  where  (n)  a  testator  devised  certain  lands  to  his  son 
B.  in  fee,  and  other  lands  to  his  son  C.  in  fee,  subject  to 
a  proviso,  that,  if  either  of  his  sons  should  die  before 
marriage,  or  before  twenty-one,  and  without  issue  of  their 
bodies,  then  he  gave  all  the  lands  of  such  of  his  sons  as 
should  so  die,  &c.  unto  such  of  his  said  two  sons  as  shoold 
the  other  survive.  It  was  held,  that  the  sons  took  in  fee, 
subject  to  a  limitation  to  the  survivor  for  life,  in  case  of 
either  dying  unmarried,  or  under  twenty-one,  and  without 


iaie,  on  the  ground  that  it  defeats 
that  estate  in  part  only ;  and  it  is 
ohserrahle,  that,  in  all  the  easss 
dted  by  this  able  writer,  in  illus- 
tration of  his  doctrine,  the  limita- 
tion over  was  either  defectire  in  the 
terms  of  ito  creatian,  (on  which, 
howeyer,  some  remarks  will  be 
found  in  the  sequel,  (see  CorU^g 
case,  1  Rep.  83,  b. ;  and  other  casea 
observed  upon  infra),)  or  was  repug- 


nant to  the  nature  and  incideiitB  of 
the  estate  on  whidi  It  was  en- 
grafted; or  was  contzBiy  to  iMs 
rule  of  law  fixing  the  period  with- 
in which  such  interests  must  be 
limited  to  arise. 

(m)  Wright  v.  WfigK  1  Vea 
sen.  409 ;  Fea.  C.  R.  600. 

(»)  Hamimpy  r.  CadtnM,  1  Boil 
Ab,  835  ;  Fea.  a  B.>  396. 
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issue ;  and  that,  as  one  of  them  had  attained  twenty-one,    ohaf.  xxn. 
and  died  unmarried,  the  surriyor  was  entitled  to  his 
moiety  for  life. 

Though,  perhaps,  this  case  cannot  be  treated  as  a  R«markon 
direct  adjudication  on  the  point  for  which  it  is  here  Cockreii. 
cited,  (ajs  it  simply  affirmed  the  validity  of  the  devise 
over  for  life,  leaving  untouched  the  destination  of  the  ul- 
terior interest,)  yet,  upon  principle,  there  can  be,  it  is 
conceived,  no  doubt  as  to  the  doctrine  in  question ;  and 
which,  indeed,  has  now  the  support  of  a  very  recent  case, 
which  appears  to  have  decided,  that  where  a  devise  in  Effect  where 
fee  is  followed  by  an  executory  limitation  in  fee,  in  favor  ^^  t^ea 
of  an  object  or  class  of  objects  not  in  esse,  and  who,  in 
event,  never  come  into  existence,  the  first  devise  remains 
absolute. 

Thus,  in  the  case  of  Jackson  v.  Noble  (o),  where  a  tes*  Sobftitnted  de. 
tator  gave  real  and  personal  estate  to  his  daughter  A.,  fint  dcyue'heu 
and  to  two  other  persons,  npon  tmst,  to  permit  A.  to  re-  *°  "•  '^'^' 
ceive  the  rents  and  interest  for  life,  for  her  separate  use, 
and,  after  her  decease,  in  trust,  to  convey  to  her  heirs, 
executors,  &c. ;  but  in  case  A.  should  marry,  and  have  no 
child  or  children,  then  the  property  to  belong  to  B. ;  or 
in  case  of  his  decease  before  A.,  then  to  his  children.    A. 
married,  but  had  no  child :  B.  died  in  her  lifetime,  with- 
out issue.     Lord  Lanffdale^  M.  R.,  held,  that  A.  took  an 
absolute  equitable  estate,  with  an  executory  gift  over  to 
B.  and  his  children,  and  that  B.,  having  died  in  the  life- 
time of  A.,  leaving  no  child,  the  title  of  A.  remained  un- 
defeated. 

So,  if  the  executory  devise  were  void  on  account  of  its 
remoteness,  or  from  any  other  cause,  the  prior  devise 
would  be  absolute. 

On  the  same  principle,  it  would  seem  to  follow,  that,  Where  execa- 

(o)  2  Keen.  590. 
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tory  gift  is  for 
life  only. 


if  personal  estate  were  bequeathed  in  terms  whicli,  standing 
alone,  would  confer  the  absolute  interest,  and  there  fol- 
lowed a  bequest  over  in  a  certain  event  to  a  person  for 
life,  the  first  legatee  would,  subject  to  such  executory 
gift  for  life,  be  absolutely  entitled.  It  might  appear  to 
be  a  farther  deduction  from  this  doctrine,  that  if  the 
second  gift  were  a  contingent  bequest  of  the  entire  in- 
terest in  the  property,  and  not  for  life  only,  and  snch 
contingent  and  substituted  bequest  failed  in  eyent,  the 
prior  legacy,  in  derogation  of  which  the  same  was  to  take 
effect,  would  remain  absolute.  And  the  case  of  Taj^  t. 
Langford  {p)j  seems  to  lend  some  countenance  to  the 
hypothesis. 


Case  of  Jotlin 
T.  Hammond, 


(p)  3  Yes.  119.  See  also  ffar- 
rison  y.  Forman^  6  Yes.  207,  and 
other  cases  stated  ante,  750,  et  seq. 
But  the  recent  case  of  Joiiin 
T.  Hammond^  3  Myl.  &  K.  110, 
shews  that  too  much  caution  can- 
not he  exercised  in  forming  any 
such  conclusion.  In  that  case,  a 
testator  bequeathed  to  his  wife  A., 
whom  he  appointed  executrix,  the 
whole  of  his  property,  on  condition 
of  her  paying  to  his  mother  £130 
per  annum  during  her  life,  and  ad- 
ded, *'  at  the  death  of  my  dear  wife 
A.,  the  whole  of  the  property  to  be 
equaUy  divided  amongst  those  of 
my  children  who  may  surviye 
her;"  and  should  his  wife  marry 
again,  the  testator  directed  that 
each  of  his  chUdren  at  the  age  of 
twenty-four  be  paid  £400 ;  diould 
she  not  marry,  he  left  them  im- 
plicitly to  her  kind  and  indulgent 
care.  No  child  of  the  testator  sur- 
vived the  widow.  It  was  con- 
tended, therefore,  that  the  widow 


was  absolutely  entitled,  on  tli« 
ground  that  the  absolute  intere^ 
which  she  would  have  taken  nn^^r 
the  first  words  of  the  wiU,  ms  cat 
down  to  a  life  interest  only  in  > 
certain  event  which  had  not  hap- 
pened ;  but  Sir  J".  Leaeh  conadeied 
that,  upon  the  whole  context  of  the 
will,  it  was  the  intention  of  the  ttf- 
tator  that  in  no  event  the  wife 
should  have  other  than  a  life  estate. 
«  If,"  said  his  Honor,  **  at  her 
death,  a  child  or  children  surriTfli 
her,  they  were  to  take  the  propeitT 
between  them ;  but  he  has  not  pro- 
vided for  the  case  of  all  the  childica 
dying  during  the  life  of  his  wiJe, 
and  that  event  having  happened,  be 
has  so  far  died  intestate.  It  is  not 
a  probable  intention  to  be  impntai 
to  the  testator,  that,  if  his  childreo 
died  in  the  lifetime  of  his  vifcy 
leaving  families,  his  widow,  on  bet 
second  marriage,  should  enjoy  the 
whole  property."  His  Honor  did  not 
advert  to  the  annuity  to  the  mother 
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It  seems,  too,  that,  where  a  testator,  in  the  first  in-    chap,  xxvi. 
stance,  divides  his  property  amons  his  children,  and  then  Eflcctwhere  ab- 

^     ^     /  ^  TOlute  interests 

proceeds  to  declare  certain  trusts  of  his  daughters'  shares  are  fint  given, 

and  then  trusts 

in  favor  of  themselves  and  their  children,  these  trusts  are  declared  of 
considered  as  defeating  only  pro  tanto  the  absolute  inter-  tain  objects, 
ests  antecedently  given  to  the  daughters  in  common  with 
the  other  children. 

As,  in  WhitteU  v.  Dudin  {q\  where  the  testator  di- 
rected the  residue  of  his  property  to  be  equally  divided 
between  his  wife,  and  sons  and  daughters,  subject,  as 
to  the  shares  of  the  daughters,  to  certain  trusts  for  the 
benefit  of  themselves,  and  their  children :  Sir  T.  Plumer^ 
M.  R.,  held,  that  a  daughter  dying  without  a  child,  was 
entitled  absolutely  under  the  original  bequest,  from  which 
it  was  to  be  collected  that  the  testator's  design  was  to 
make  an  equal  division  among  his  children,  which  would 
be  frustrated  if  the  shares  of  daughters  were  to  go  to  the 
testator's  next  of  kin  as  undisposed  of  property,  on  their 
dying  without  children. 

And  the  same  construction  prevailed  in  the  recent  case  Qualifying 
of  Hohne  v.  Hdme  (r),  where  a  testator,  in  the  first  in-  pro  tanto  only. 
stance,  made  an  absolute  gift  to  all  his  children  by  his 
second  wife,  who  should  be  living  when  the  youngest 
should  attain  twenty-one.  He  then  superadded  a  direc- 
tion for  settling  the  shares  of  the  daughters,  upon  trusts 
for  them  for  life,  and  then  for  their  children.  One  of  the 
daughters  having  died  childless,  it  was  held,  that  her 
share  belonged  absolutely  to  her  representatives.  Sir  Z. 
ShadweH^  V.  C,  observed,  **  The  absolute  gift  remains, 
except  so  far  as  the  direction  for  settling  the  shares  of 
the  daughters  has  taken  it  away,  and  it  is  not  taken 


(9)  2  Jac.  &  Walk.  279. 
(r)  9  Sim.  644.    See  also  BilXwg  v.  BiUinff,  6  Sim.  232. 
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precedent  es- 
tate. 


away  in  the  case  of  a  daughter  dying  without  haTing 
children." 

The  essential  quality  in  executory  devises,  which  gives 
to  the  distinction  between  them  and  contingent  remain- 
ders its  chief  importance,  is  this, — ^that  such  interests  are 
not  in  general  liable  to  be  affected  by  any  alteration  in 
the  preceding  estate  (s) :  while,  on  the  other  hand,  as  a 


As  to  the  de- 
struction of 
contingent  re- 
mainders. 


(«)  Pells  y.BrotDn,CTO.JsiC.  590, 
The  destructibility  of  contingent 
remainders  by  the  act  of  the  owner 
of  the  prior  estate  of  freehold,  is  a 
doctrine  of  great  practical  import- 
ance, and  should  never  be  lost  sight 
of,  either  in  the  preparation  of  wills, 
or  in  the  investigation  of  titles.  The 
destruction  may  be  effected  in  ei- 
ther of  two  ways — First,  by  the  te- 
nant for  life  making  a  tortious  con- 
veyance, which,  by  occasioning  a 
forfeiture  of  his  life  estate,  of  course, 
destroys  the  dependent  remainder 
or  remainders ;  ( —  an  effect,  how- 
ever, which,  now  that  fines  and  re- 
coveries are  abolished,  can  be  pro- 
duced only  by  a  feoffment ;  this 
being  the  single  remaining  species 
of  tortious  conveyance;)  and.  Se- 
condly, by  means  of  a  consolida- 
tion of  the  estate  for  life,  and  the 
reversion  or  remainder  in  fee  expect- 
ant thereon,  which,  though  effected 
by  what  is  called  an  innocent  con- 
veyance, is  no  less  fatal  to  the  inter* 
vening  contingent  remainders  than 
a  conveyance  by  feofihient  in  the 
former  case.  For  instance,  if  a  tes- 
tator limits  a  freehold  estate  to  his 
eldest  son  A.  for  life,  with  remain- 
der to  the  first  and  other  sons  of  A. 
in  tail,  with  remainder  to  his  daugh- 
ters in  tail,  leaving  the  reversion  in 


fee  undisposed  ol^  such  revereioD, 
of  courK,  descends  to  A.  as  the  te^ 
tator*s  heir  at  law.  If,  then,  A.  bar- 
ing thus  the  estate  for  life  and  the 
reversion  in  fee,  should,  before  the 
hirth  of  issue,  convey  the  lands  by 
lease  and  release,  or  any  other  mode 
of  conveyance,  to  B.  in  fee- simple, 
the  contingent  remainders  to  the 
sons  and  daughters  of  A.  would  be 
extinguished,  as  the  consolidation 
of  the  estate  for  life,  with  the  re- 
version in  fee,  would  wholly  drown 
and  exclude  the  intervening  re- 
mainders, and  it  would  not  be  in 
the  power  of  A.  to  prevent  this 
consequence ;  his  only  mode  of  giT* 
ing  effect  to  the  testator^s  intention 
in  favor  of  his  sons  and  daughters 
would  be  to  revive  the  remainders 
to  them.  Of  course,  a  tenant  for 
life  should  be  careful  to  avoid  de- 
stroying contingent  remainders  in 
favor  of  his  own  issue,  unless  be 
has  the  reversion  or  remainder  in 
fee,  or,  at  least,  the  co-operation 
of  the  reversioner  or  remaindennan. 
Thus,  supposing  that  if  lands  were 
limited  to  A.  for  life,  with  remainder 
to  his  first  and  other  sons  in  tail,  with 
remainder  to  B.  in  fee,  if  A.  should, 
hefore  the  birth  of  a  son,  convey  the 
property  by  way  of  feoffment  in  fte, 
the  effect .  would  be  to  occasion  a 
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contingent  remainder  must  take  effect,  if  at  all,  at  the  chap.  xxyi. 
instant  of  the  determination  of  the  preceding  estate,  it 
follows,  as  a  consequence  of  this  rule,  that  any  act  by  the 
owner  of  the  prior  estate  of  freehold,  which  amounts  to  a 
forfeiture  of  it,  produces  the  destruction  of  the  dependent 
contingent  remainders ;  the  effect  being  to  place  them  in 
the  same  situation  as  if  the  preceding  estate  had  regularly 
expired  before  the  period  of  vesting.  Hence  the  expe- 
diency and  the  practice  of  limiting  an  estate  of  freehold  to 
trustees,  between  the  particular  estate  and  the  contingent 
remainders ;  which  interposed  estate,  by  conferring  on 
the  trustees  a  right  of  entry,  on  the  forfeiture  of  the 
prior  estate  of  freehold,  preserves  the  ulterior  remain- 
ders. 

It  is  not  hence  to  be  inferred,  however,  that  the  only  Remirk  on  es- 
purpose  of  the  trust  estate  for  preserving  contingent  re-  Bemng  Sntin- 
mainders,  is  to  protect  those  remainders  from  destruction  Sers."""^"  " 
by  the  act  of  the  owner  of  the  particular  estate  of  freehold. 
If  this  were  the  case,  it  would  be  always  sufficient  to  make 
the  estate   in  question   co-extensive  with  the   original 
duration  of  such  prior  freehold ;  but  it  is  obvious,  that 
the  remainder  may  be  of  such  a  nature  as  to  admit  the 
possibility  of  its  continuing  in  suspense  or  contingency 


forfeiture  of  his  life  estate,  and 
thereby  destroy  the  remainders  to 
his  own  sons,  for  the  benefit  of  B. 
-who  would  have  an  immediate  right 
of  entry.  Formerly  Courts  of  Equ  ity 
hesitated  to  compel  a  purchaser  to 
take  a  title  depending  on  the  destruc- 
tion of  contingent  remainders ;  but 
it  seems  now  to  be  considered,  (and 
it  is  conceived  most  properly,)  that, 
as  the  law  permits  the  act  to  be 
done,  it  ought  not  to  cast  any  stigma 
on  the  title.    Where  a  purchaser  or 


mortgagee  is  required  to  accept  a  title 
of  this  nature,  it  should  be  carefuUy 
ascertained  that  the  person  creating 
the  destroyed  remainder  had  the  le- 
gal inheritance;  as  the  doctrine  is 
purely  legal,  and  does  not  apply  to 
equitable  interests,  any  remainder 
in  which  is  not  destructible.  Per- 
haps it  is  surprising  that  a  technical 
rule  of  this  nature,  and  which  cer- 
tainly works  injustice,  has  been 
allowed  to  survive  the  recent  alter- 
ations in  the  law. 


£  B  £  iw 
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after  the  determination  of  the  particular  estate  of  free- 
hold. For  instance,  suppose  freehold  lands  to  be  limited 
to  A.  for  life,  with  remainder  to  such  of  the  children  of 
A.  as  shall  attain  the  age  of  twenty-one  years,  it  is  eyi- 
dent,  that,  in  limiting  an  estate  to  trustees,  for  the  pur- 
pose of  preserving  such  remainder,  their  estate  should 
be  made  to  endure  not  only  during  the  life  of  A.,  but  also 
for  the  further  period  of  the  possible  minority  of  one  at 
least  of  the  children  of  A.,  all  of  whom  might  happen  to 
be  under  age  at  the  time  of  A.'s  decease,  in  which  case» 
if  the  estate  of  the  trustees  were  to  terminate  at  the  de- 
cease of  A.,  the  remainder  to  the  children  would,  accord** 
ing  to  the  doctrine  before  referred  to,  wholly  fail. 

As  every  devise  operates  according  to  the  state  of  the 
objects  at  the  death  of  the  testator,  it  frequently  happens 
that  a  limitation^  which,  on  the  face  of  the  will*  appears 
to  be  a  contingent  remainder,  and  which,  according  to 
the  state  of  events  at  the  date  of  the  will,  would  hare 
taken  effect  as  such,  becomes^  by  the  effect  of  subsequent 
events  happening  in  the  testator's  lifetime,  an  executory 
devise. 

Thus,  if  lands  be  devised  to  A.  for  life,  remainder 
to  the  future  sons  of  B.,  and  A.  die  in  the  lifetime  of  the 
testator,  at  whose  decease  no  future  son  of  B.  is  bonu 
the  devise  will  be  executory,  precisely  as  if  it  had  been 
originally  limited  to  the  future  sons  of  B.,  without  any 
preceding  freehold  (<).  The  consequences  of  this  eyent 
on  the  rights  of  the  respective  devisees  might  be  very 
important ;  for  if  the  devise  had  once  operated  to  confer 
a  contingent  remainder,  or,  in  other  words,  if  A.  had  sur- 
vived  the  testator,  and  had  afterwards  died  before  any 


(0  See  ffcpkim  v.  Bo^tuu^  Cas.      Yes.  seiuSeS ;  Doed.  SuUY.IUatiy 
temp.  Talb.  228 ;  1  Atk.  581 ;  1     6  Mau.  &  &  481. 
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future  son  of  B.  was  bom,  the  remainder  to  sucb  future    chap,  xxvi. 
son  would  haye  foiled,  by  the  determination  of  the  pre- 
ceding estate  before  it  vested. 

Where  the  limitation  of  a  future  interest,  by  way  of  — *nd  posdbiy 
executory  devise,  is  followed  by  other  limitations  expect*  vueat  erenu. ' 
ant  thereon,  in  the  nature  of  remainders,  (which,  of 
course,  can  only  happen  where  the  first  estate  is  less  than 
the  fee-simple,)  such  subsequent  limitations  may,  it  is 
evident,  according  to  events  happening  as  well  after  as 
before  the  death  of  the  testator,  take  effect  either  as  re* 
mainders,  or  as  executory  devises.  If,  by  the  removal 
out  of  the  way  of  the  preceding  limitation  or  limitations, 
hj  the  death  of  the  object  or  objects,  or  otherwise,  before 
the  happening  of  the  contingency  on  which  the  whole 
line  of  limitations  depends,  a  subsequent  devisee  is  placed 
at  the  head  of  the  train ;  his  estate  will,  on  the  happen- 
ing of  such  contingency,  take  effect  as  an  executory 
devise,  though,  had  it  retained  its  original  position,  such 
estate  would  have  vested  as  a  remainder. 

Thus,  in  the  case  of  Doe  d.  Fonnereau  v.  Fonnereau  (le), 
where  A.  devised  to  the  heirs  male  of  the  body  of  T.,  his 
eldest  son,  (who  had  aji  estate  for  life  by  deed,)  and,  in 
default  of  such  issue,  to  his  (testator's)  second,  third, 
fourth,  and  fifth  sons  successively,  in  tail  male ;  it  was 
held,  that,  if  T.  died  leaving  an  heir  male  of  his  body,  the 
limitation  to  A.'s  next  son  took  effect  sa  a  remainder 
expectant  on  the  estate  tail  of  such  heir  male ;  and  that 
if  he  died  leaving  no  male  issue  who  survived  the  testator, 
it  took  effect  immediately  as  an  executory  devise. 

Sometimes  a  limitation  is  so  framed,  as  to  take  effect  Effect  wbm 
as  a  remamder  m  fee  in  one  event,  and  as  an  executory  rai  concurrent 
limitation  ^grafted  on  an  alternative  contingent  remain-  ^^ndm!  ^* 

(tf)  Dov^.  470. 
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der  in  fee  in  another  event.  Thus,  in  the  case  of  Doe 
d.  Herbert  v.  Sdby  (w),  where  the  devise  was  to  A.  for 
life,  and,  after  his  decease,  to  his  children  in  fee,  as 
tenants  in  common ;  and  if  A.  should  die  without  issue, 
or  leaving  such  issue,  and  such  child  or  children  should 
die  under  twenty-one,  or  (which  was  read  and  (.r),)  with- 
out issue,  then  over  to  B.  in  fee.  A.  suffered  a  common 
recovery,  and  died  without  issue ;  and  it  was  held,  that, 
in  the  event  which  had  happened,  the  limitation  to  B. 
would  have  taken  effect  as  a  contingent  remainder,  and 
consequently  was  destroyed  by  the  recovery. 

It  is  not  quite  accurate  to  say  in  such  a  case  as  Doe 
V.  Selby^  that  the  limitation  is  a  contingent  remainder  in 
one  event,  and  an  executory  devise  in  the  other.  There 
were,  in  fact,  two  alternative  remainders  in  fee :  one  of 
which  was  (as  one  necessarily  is  in  such  a  case)  contin- 
gent, and  was  subject  to  an  executory  limitation  in 
favour  of  the  same  person,  who  would  have  been  the 
object  of  the  alternate  remainder.  Such  a  case  is  clearlj 
distinguishable  from  that  of  a  devise  to  A.  for  life; 
and  if  he  shall  die  on  the  1st  of  January,  then,  from 
one  year  afterwards,  to  B.  in  fee ;  but  if  A.  shall  die  on 
any  other  day,  then,  immediately  from  the  decease  of  A., 
to  B.  in  fee.  In  the  first  event,  the  limitation  to  B. 
would  take  effect  as  an  executory  devise;  and  in  the 
second)  as  a  remainder:  so  that  his  interest  would  be 
destructible  or  not,  by  the  act  of  A.,  according  to  the 
event. 

If,  in  Doe  v.  Selby,  the  tenant  for  life  had  had  chil- 
dren, i.  e.  bom  after  the  recovery,  who  had  died  under 
twenty-one,  and  without  issue,  the  case  would  have 
raised  a  question,  not,  I  thinks  hitherto  decided,  namelj, 


(tf )  4  Dowl.  &  Ryl.  608 ;  8.0.2  Bam.  &  Cress.  926.    (x)  Ante,  444. 
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whether  an  executory  devise  engrafted  on  a  contingent  chap.  xxvi. 
remainder  in  fee,  is  involved  in  the  destniction  of  such 
remainder.  If  an  executory  devise  were  derived  out  of 
the  estate  in  defeazance  of  which  it  is  limited  to  take 
effect,  it  is  clear  that,  in  such  a  case,  it  would  be  held  to 
share  the  fate  of  the  parent  limitation,  out  of  which  it 
is  to  spring,  and  to  all  the  accidents  of  which  it  would 
seem,  therefore,  to  be  necessarily  subject.  Accessorius 
sequitur  naturam  sui  principalis  (^).  It  would  then  pre- 
sent an  exception  to  the  position  of  the  learned  author  of 
the  Treatise  on  Contingent  Remainders,  that  '^  an  execu- 
tory devise  cannot  be  prevented  or  destroyed  by  any 
alteration  whatsoever  in  the  estate  out  of  which,  or  after 
which,  it  is  limited  (2:) ; "  (to  which,  indeed,  the  case  of 
an  executory  devise,  being  preceded  hy  an  estate  tail,  does 
clearly  form  an  exception  (a).)  But  it  is  conceived,  that 
the  notion  above  suggested,  though  seemingly  coun- 
tenanced by  the  terms  of  this  position,  is  not  correct  in 
point  of  law.  An  executory  devise  is  not  derived  out  of, 
or  dependent  upon,  the  estate  which  it  supersedes.  It  is 
a  future  substantive,  independent,  limitation  to  arise  on  a 
given  event;  and  the  circumstance,  that  that  event  in- 
volves the  failure  of  the  objects  of  a  preceding  estate,  is 
merely  accidental. 

Here  it  may  be  observed,  that  where  the   defeasible  Efiect  where 

•       ^11  1.  a  M*      defessible  and 

estate  m  fee,  and  the  executory  fee  to  arise  out  of  it  ezecatoryfee 

•  ,     -I  1     T   •       11  ji^       become  vested 

on  a  given  event,  become  vested  m  the  same  person,  the  in  same  penoa. 
latter  is  not  merged  or  extinguished  in  the  former,  the 
two  interests  being  successive,  and  not  concurrent. 

Thus,  in  the  case  of  Goodtitle  d.  Vincent  v.  White  {b\ 

(jf)  3  Inst.  139.  2  Bos.  &  Pull.  New  Rep.  383.    See 

(;;)  Fea.  C.  R.  418.  also  Goodright  d.  Larmer  v.  Searle^ 

(a)  See  ante.  2  Wils.  29 ;  Doe  d.  Andrew  v.  Hut" 

(b)  15  East,  174 ;  Same  v.  SamCy  ton,  3  Bos.  &  PuU.  643. 
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where  a  testator  devised  all  his  estate  to  his  wife,  in  case 

his  daughter  (who  became  his  heir)  died  under  the  age  of 
twenty-one  years.  The  wife  died  intestate ;  so  that  the 
daughter,  to  whom  the  estate  had  descended  from  her 
father,  subject  to  the  executory  devise,  became  also  enti- 
tled, by  descent  from  her  mother,  to  the  executory  inter- 
est so  created.  The  daughter  died  a  minor,  upon  whidi 
the  heir  ex  parte  matema  claimed  the  property  under  the 
executory  limitation,  which  claim  was  resisted  by  the  heir 
ex  parte  paterna,  on  the  ground  that  the  executory  fee 
had  been  extinguished  by  the  union  of  both  interests  in 
the  person  of  the  daughter.  But  it  was  held,  that  no 
extingaishment  had  taken  place,  and  that  the  maternal 
heir  was  entitled  (i). 

Cartesj  and  It  is  to  be  observcd,  too,  that  an  immediate  estate  in 

dower  attach 

on  a  defeasible  fee,  defeasible  on  the  taking  effect  of  an  executory  limit- 
ation, has  all  the  incidents  of  an  actual  estate  in  £ee- 
simple  in  possession,  such  as  curtesy,  dower,  &c. ;  the 
devisee  having  the  inheritance  in  fee,  subject  only  to  a 
possibility.  Therefore,  in  the  case  of  Buckworth  v. 
Thirkellic)^  where  a  testator  devised  lands  to  trustees 
and  their  heirs,  in  trust  for  his  grand-daughter  M.  until  she 
arrived  at  the  age  of  twenty-one,  or  was  married ;  and 
after  she  attained  her  age  of  twenty-one,  or  was  married, 
then  he  gave  the  lands  to  M.,  and  her  heirs  and  assigns, 
for  ever ;  but  in  case  M.  should  die  before  the  age  of 
twenty-one  years,  and  without  leaving  lawful  issue  of  her 
her  body,  then  over.  M.  died  under  age,  without  leaving 
issue  living  at  her  decease,  btd  haoing  had  a  child  iom 
alive ;  and  it  was  held,  that  the  husband  (the  father  of 
such  child)  was  entitled  to  an  estate  for  life  as  tenant  by 
the  curtesy. 

{5)  The  ai;g;uinento  in  this  case  are  replete  with  mstructiye  leanung. 

(c)  1  CoUect  Jut.  382. 
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Here,  it  may  be  useful  to  observe,  that  no  remaiiiders  chap,  xm. 
can  be  limited  in  real  and  personal  chattels ;  every  future  Executory  be- 
bequest  of  v^hich,  therefore,  whether  preceded  by  a  par- 
tial gift  or  not,  is  in  its  nature  executory  (</).  An 
ulterior  bequest  of  a  term  for  years,  after  a  prior  limit- 
ation for  life,  ov^es  its  validity  to  this  doctrine ;  the  rule 
formerly  being  that,  in  such  a  case,  the  whole  interest 
vested  in  the  first  legatee  {e). 

Thus,  in  Manning's  case  (/),  where  a  man  possessed 
of  a  term  of  years,  devised  it  to  B.,  after  the  death  of  A., 
the  testator^s  wife,  and  directed  that,  in  the  mean  time, 
she  should  have  the  use  and  occupation  during  her  life : 
it  was  contended,  that  the  devise  to  A.  during  her  life 
gave  her  the  whole  term,  and  that,  therefore,  the  devise 
over  wajs  void  ;  but,  after  much  argument,  three  Judges 
held,  that  B.  took  not  by  way  of  remainder,  but  by  way 
of  executory  devise.  And  it  was  ruled,  that  there  was 
no  difference  between  a  gift  of  the  land  itself,  and  of  the 
use  or  occupation  or  profits  of  the  land. 

Both  Courts  of  Law  and  Courts  of  Equity  Bxe  at  this 
day  constantly  in  the  habit  of  entertaining  suits,  at  the 
instance  of  an  executory  legatee,  for  the  recovery  of 
chattels,  real  as  well  as  personal,  and  the  latter,  of  pecu- 
niary legacies,  after  a  prior  diq>osition  for  life,  or  other 
partial  interest 


{d)  Fea.  C.  R.  402. 

(e)  HorUm  v.  Hortomf  Cro.  Jac. 
74;  JVoodcoci  v.  Woodcock^  Cro. 
Jac.  74;  Woodcock  v.  Woodcock, 
Cro.  El.  795. 

(/)  8  Rep.  95.  See  alao  Do9wdl 
▼.  EarU,  12  Yes.  478 ;  Tkechdldi  t. 
Duffoy^  9  Mod.  101  ;  Mcdlm  y. 
iSbei/bri,  8  Yin.  Ab.  89,  pi.  5.  See 
also  Zarn^f  Ca.  10  Rep.  47 ;  CtoA- 


may  y.  Nicholas^  Fmch.  116 ;  Roe 
d.  BmdaU  y.  Smmmenei,  5  Burr. 
2608,  ante,  478.  That  personalty 
may  be  subjected  to  the  same  modi- 
fications of  ownership,  by  way  of 
execntory  gifts,  as  land,  see  Mar^ 
tin  y.  Long^  2  Vem.  156  ;  Jchnwn 
V.  CtutUy  Winch.  116 ;  S.C.B  Vin. 
Ab.  104,  pL  2, 
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CHAP,  XXVI.        In  Hoare  v,  Parker  {g\  an  ulterior  legatee  recoTered 
Successive  in-    bv  oction  of  trover,  certain  chattels  which  the  legatee  for 

terests  in  per-  y       \  ■%-%•%       • 

Bonai  chatteb.    life  had  pledged  to  a  pawnbroker,  who  had  given  a  valu- 
able consideration  without  notice;  the  rule  being,  that 
the  property  does  not,  unless  sold  in  market  overt,  follow 
the  possession  of  chattels  capable  of  being  identified  (A). 
Equitable  re-         Courts  of  Equity,  too,  will  enforce  the  actual  delivery 
protLtion  ^  of  specific  chattcls,  which  are  of  such  a  nature  as  that  the 
recovery.         j^^^  cauuot  be  compeusatcd  in  damages;  the  value  arising 

from  considerations  personal  to  the  owner,  as  plate  bear- 
ing family  inscriptions,  &c.  {i).  They  will  also,  during  the 
continuance  of  the  prior  interest,  protect  the  rights  of 
the  ulterior  legatee ;  but  this  protection  is  now  confined 
to  compelling  the  legatee  for  life  to  give  an  inventory; 
which,  as  observed  by  Lord  ThurhvOy  is  more  equal  jus- 
tice than  requiring  security,  which  was  the  old  rule ;  as 
there  ought  to  be  danger  to  require  that  (A:). 
When  trover         Where  the  legal  title  is  in  trustees,  it  seems  that  they 

may  maintain  trover  for  the  recovery  of  personal  chattels, 
which  have  been  taken  in  execution  by  the  creditor  of 
the  person  beneficially  entitled  for  life  (/).  But  where 
the  first  taker  was  clothed  with  the  legal  title,  and  his 
creditor  had  taken  the  chattels  (which  consisted  of  plate) 
in  execution;  on  a  bill  by  the  legatee  calling  for  their 
restoration  to  the  house  with  which  they  were  bequeath- 
ed, and  for  security  and  an  inventory.  Lord  Thurlow  felt 
much  difficulty.  On  the  one  hand,  if  the  Court  could 
take  away  the  articles,  it  was  entitling  the  ulterior  lega- 
cy) 2  Dum.  &  E.  370.  y.  Loafing^  6  Yes.  773 ;  Lowtker  r. 
(A)  See  Hartop  y.  Hbare,  3  Atk.  Lowthety  13  Yes.  94 ;  Earl  of  Mae- 
44.                                                          cksfieUd  y.  DavUy  3  Yes.  &  Bea.  16. 

(t)  Pu8^  V.  Puny,  1  Yem.  673;         {k)  1  B.  C.  C.  279. 
DuJteof Somerset Y.OooJtsanyQ'P.W.         (/)  Cadogan  v.  EameU,  Cowp. 
S89 ;  IhU T. Ready  3  Yes.  70;  Lh^d     432. 
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tee  to  take  from  him  the  use,  contrary  to  the  testator's 
intention ;  and,  on  the  other,  if  the  creditors  obtained  the 
plate,  they  must  succeed  in  applying  it  differently  from 
the  testator's  intention;  and  there  was,  his  Lordship 
said,  a  strong  principle  of  justice  for  preserving  the  goods 
for  the  benefit  of  the  person  entitled,  if  the  Court  could 
so  secure  them.  The  point,  however,  was  not  decided, 
the  case  being  disposed  of  on  another  ground  (m). 

It  is  clear,  at  all  events,  that  the  ulterior  legatee  might, 
on  his  interest  falling  into  possession,  have  maintained  an 
action  of  trover  for  the  plate  in  question ;  or,  if  incapable 
of  being  compensated  in  damages,  a  suit  in  equity  for  its 
delivery.  These  cases  suggest,  that,  wherever  temporary 
interests  are  created  in  chattels  personal,  the  whole  legal 
property  should  be  vested  in  trustees. 

As  personal  property  of  this  nature  is  thus  preserved 
through  any  number  of  successive  takers,  for  the  benefit 
of  the  person  entitled  to  the  ulterior  and  absolute  interest, 
it  is  evident  that  bequests  of  such  property  are  within 
the  dangers  o^  and  are  consequently  subject,  to  the  rule 
directed  against,  perpetuities  (n). 

(m)  Foley  v.  Bumell,  1  B.  C.  C.  274.  (n)  Tide  ante,  219. 
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CHAPTER  XXVII. 


comymoNs. 


I.  Conditions,  whether  precedent  or 

subsequent.  Consequences  of 
this  Distinctien. 

II.  Conditions  void  for  RspugnoiM^y 

and  herein  tu  to  Provisions  re- 
strictive of  Alienationy  to  defeat 
an  Estate  on  Bankruptcy y  5fc. 

III.  Conditions  in  restraint  of  Mar^ 


riage;  and  as  to  such  Qm- 
ditions  being  in  terrorem  onfy. 
What  amosmts  to  a  JPerfbrwh- 
anee  of  Conditions  rsquuwg 
Consent,  S^c.  Observations  on 
miscellaneous  Cases. 
lY  •  Condition  as  to  changing  or  ««• 
suming  a  Name  Sfc* 


Conditions 
bow  created. 


Conditions  pre* 
cedent  and 
subsequent. 


I.  No  precise  form  of  words  is  necessaiy,  in  order  to 
create  conditions  in  wills ;  any  expressions  disclosing  the 
intention  will  have  that  effect.  Thus,  a  devise  ^'  to  A., 
he  paying/'  or  **  he  to  pay,  £600  within  one  month  alter 
my  decease,"  would  be  a  condition  (a),  for  breach  of 
which  the  heir  might  enter  {b) ;  unless  the  property  were 
given  over  in  default,  by  way  of  executory  devise  (c). 

Conditions  are  either  precedent  or  subsequent ;  in  other 
words,  either  the  performance  of  them  is  made  to  precede 
the  vesting  of  an  estate,  or  the  non-performance  to  tleter^ 
mine  an  estate  antecedently  vested.  But  though  the  dis- 
tinction between  these  two  classes  of  caaes  is  sufficiently 


(a)  1  Co.  Litt.  236.  b.  died  and  commented  on ;  Hayes  & 

(b)  But  as  to  the  equitable  re-  Jarm.  Cone.  WUls,  3rd  Ed.  398. 
Uef  afforded  in  such  cases,  see  JETixfa  (c)  See  last  Chapter. 

V.  Edges,  Finch.  231;  and  cases 
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obyions  in  its  consequences ;  yet  it  is  often  difficulty  from  chap.  xxni. 
the  ambiguity  and  vagueness  of  the  language  of  the  will, 
to  ascertain  whether  the  one  or  the  other  is  in  the  testa- 
tor^s  contemplation ;  i.  e.  whether  he  intend  that  a  com- 
pliance with  the  requisition  which  he  has  chosen  to 
annex  to  the  enjoyment  of  his  bounty,  shall  be  a  con- 
dition of  its  acquisition^  or  merely  of  its  retention. 

As  on  questions  of  this  nature  general  propositions 
afford  but  little  assistance  in  dealing  with  particular  cases 
of  difficulty  (d)^  we  shall  proceed  to  the  immediate  consi- 
deration of  the  cases ;  adducing  some  instances,  first,  of 
conditions  precedent;  and,  secondly,  of  conditions  sub- 
sequent. 

In  an  early  case  {e)y  where  a  man  devised  a  term  to  A.  instances  of 
if  he  lived  to  the  age  of  twenty-five,  and  paid  to  his  wSsnt.^'"  ^^* 
eldest  brother  a  certain  sum  of  money ;  it  was  agreed 
that  no  estate  passed  until  that  age,  and  payment  of  the 
money. 

So  where  (/)  A.  charged  his  real  estate  with  £500,  to  Legacy  cbu^ 
be  paid  to  his  sister  H.  within  one  month  after  her  mar-  v^n  mS^^ 
riage,  but  so  as  she  married  with  the  approbation  of  his  ^    "'"'^  * 
brother  J.,  if  living ;  and,  in  case  she  married  without  his 
consent,  the  £500  was  not  to  be  raised.     H.  married  in 
the  lifetime  of  J.,  and  without  his  consent ;  and  it  was 
held,  that  this   being  a  condition  precedent,  nothing 
vested. 

Again,  where  (^)  V.  devised  to  his  sister  A.  a  rent-  Rent-charge 
charge,  to  be  paid  half-yearly  out  of  the  rents  of  his  real  tiSTuh^'de^?^ 


(d)  But  aee  M>mo  genexal  nikB  343,  pi.  41. 

laid  down  by  Willes,  C.  J.,  in  Ach^  (^)  Aeherl^  t.  Venunn^  Willes's 

erl^  v.  Vemony  WiUes^s  Rep.  153.  Rep.  163.   See  also  QiUett  r.  Wray\ 

(«)  Johnscn   v.    Cattle^   Winch.  1  P.  W.  384 ;  Harw^  v.  AiUm^  1 

116  \8.C.^  Vin.  104,  pi.  2.  Atk.  361. 

(/)  Beves  y.  Heme^  6  Vin.  Ab. 
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estate,  during  her  life;  and,  by  a  codicil,  declared  that 
what  he  had  given  to  her  should  be  accepted  in  satis- 
faction of  all  she  might  claim  out  of  his  real  or  personal 
estate,  and  upon  condition  that  she  released  all  her 
right  or  claim  thereto,  to  his  executors-  The  Court  held, 
it  was  a  condition  precedent,  and  that  an  action,  which 
the  husband  as  administrator  had  brought  for  the  ar- 
rears, could  not  be  sustained.  WilleSj  C.  J.,  observed, 
that  no  words  necessarily  made  a  condition  precedent; 
What  makes  but  the  Same  words  would  make  a  condition  either  pre- 
precedent.        ccdcnt  or  subscqucut,  according  to  the  nature  of  the 

thing,  and  the  intent  of  the  parties.  If,  therefore,  a 
man  devised  one  thing  in  lieu  or  consideration  of  an- 
other, or  agreed  to  do  anything,  or  pay  a  sum  of  money 
in  consideration  of  a  thing  to  be  done,  in  these  cases 
that  which  was  the  consideration  was  looked  upon  as  a 
condition  precedent.  There  was  (he  said)  no  pretence 
for  saying,  in  the  present  case,  that  the  devisee  could  not 
perform  the  condition  before  the  time  of  payment  of  the 
annuity;  for  the  first  payment  was  not  to  be  until  six 
months  after  the  testator's  decease,  and  she  might  as 
well  release  her  right  in  six  months,  as  at  any  future 
time.  Besides,  the  penning  of  the  clause  afforded  an- 
other very  strong  argument  that  this  was  intended  to  be 
a  condition  precedent ;  for  all  the  words  were  in  the  pre- 
sent tense.  The  testator  willed  that  this  annuity  be 
accepted  in  satisfaction  and  upon  condition  that  '^she 
release,"  which  is  just  the  same  as  if  he  had  said,  **  I 
give  her  the  annuity,  she  releasing,"  which  expression 
had  been  always  holden  to  make  a  condition  precedent, 
as  appeared  from  Larye  v.  Cheshire  (A),  where  a  man 

(A)  1  Vent.  147. 
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agreed  to  pay  J.  8.  £50,  he  making  plain  a  good  estate   chap,  xxvu. 
in  certain  lands. 

Again,  in  the  case  of  RandaU  v.  Payne  (i),  where  a  tes-  other  cases  of 

..  .,  --ri  1  conditions  pre- 

tator,  after  giving  certain  legacies  to  J.  and  M.,  added,  cedent. 
•*  If  either  of  these  girls  should  marry  into  the  families  of 
G.  or  R.,  and  have  a  son,  I  give  all  my  estate  to  him  for 
life,  (with  remainder  over ;)  and  if  they  shall  not  marry ^^ 
then  he  gave  the  same  to  other  persons.  Lord  Thurlow 
held  this  to  be  a  condition  precedent ;  and  that  nothing 
vested  [in  the  devisees  over]  while  the  performance  of 
the  condition  by  J.  or  M.  was  possible,  which  was  dur- 
ing their  whole  lives  {k) ;  and  that  their  having  married 
into  other  families  did  not  preclude  the  possibility  of 
their  performing  the  condition,  as  they  might  survive  their 
first  husbands. 

So,  in  the  case  oi  Lester  v.  Garland  {I),  where  L.,  by  his 
will,  bequeathed  the  residue  of  his  personal  estate  to 
trustees,  upon  trust,  that,  in  case  his  sister  S.  should  not 
intermarry  with  A.  before  all  or  any  of  the  shares  there- 
after given  to  her  children  should  become  payable ;  and 
in  case  his  sister  should,  within  six  calendar  months  after 
his  decease,  give  such  security  as  his  trustees  should 
approve  of,  that  she  would  not  intermarry  with  A. ;  or  in 
case  she  should  so  marry,  after  all  or  any  of  the  shares 
bequeathed  to  her  children,  should  be  paid  to  him,  her,  or 
them,  that  she  would,  within  six  calendar  months  after 
such  marriage,  pay  the  amount,  or  cause  such  child  or 
children  who  should  have  received  his,  her,  or  their  share 
or  shares,  to  refund ;  tJien^  and  not  otherwisCy  the  trustees 
were  directed  to  pay  such  residuary  estate  to  the  eight 

(f )  1  B.  C.  C.  65.  802  ;  Lowe  v.  Manners,  6  Barn.  & 

(k)  As  to  this,  see  Page  y.  Hay"     Aid.  517. 
ward,  2  Salk.  671,  stated  infra,  p.         (/)  16  Yes.  248. 
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CHAP,  xxvii.  children  of  P.  at  the  age  of  twenty-one,  or  marruige, 
with  benefit  of  survivorship ;  and  the  testator  provided, 
that  in  case  his  said  sister  should  intermarry  with  A. 
before  all  or  any  of  the  shares  should  be  payable,  or 
should  refuse  to  give  such  security  as  aforesaid,  then  he 
directed  £1000  a-piece  only  to  be  paid  to  the  children; 
and,  subject  thereto,  gave  his  residuary  estate  to  the 
Computation  of  children  of  another  sister.     It  was  agreed  that  this  was 

a  condition  precedent ;  and  the  only  question  waa,  whe- 
ther the  computation  of  the  six  months  was  inclusive  or 
ea^dusive  of  the  day  of  the  testator's  decease,  he  having 
died  on  the  12th  of  January,  and  the  security  having 
Period  allowed  becu  givcu  ou  the  12th  of  July.     Sir  W.  Grraniy  M.  R^ 
condition,  held  considercd  that   the  reason  of  the  thing  required  the 
of  the  day  of     cxclusion  of  the  day,  as  the  legatee  could  not  reasonably 

testator's  death*  m  iii  ±       ^t         /*  t       •       • 

be  supposed  to  have  any  opportunity  of  beginning  on  the 
day  of  L.'s  death,  the  deliberation  which  was  to  govern 
the  election  ultimately  to  be  made. 

So,  in  Ellis  v.  EUis  (m),  where  a  testator  bequeathed 
to  his  grand-daughter,  ''  if  she  be  unmarried,  and  does  not 
marry  without  the  consent  of  my  trustees,"  the  sum  of 
£400 ;  one  moiety  to  be  paid  upon  her  marriage,  if  her 
marriage  should  be  made  with  consent,  and  the  other  in 
one  year  afterwards;  but  if  she  were  then  married,  or 
should  marry  without  such  consent,  then  the  £400  to 
^'  sink  in  the  personal  fortune."  Lord  Redesdale  was  of 
opinion  that  marriage  was  a  condition  precedent,  and 
that  the  legacy  was  wholly  contingent  until  that  event. 

(m)  1  Sch.  &  Lef.  1.    Compaie  Wils.  36 ;  Elton  ▼.  EUony  Id«  159; 

this  case  with  Wheeler  v.  Bingham^  Oarhet  v.  HiUon,  1  Atk.  381 ;  JH^ 

3  Atk.  364.    See  farther,  as  to  con-  nish  v.  Martin^  3  Atk.  330 ;  Lam^f  r, 

ditions  precedent,  Fry  v.  Portefy  1  Dennis^  4  Burr.  2052 ;  Sk^kpole  r. 

Ch.  Cas.  132  ;  LamphiU  y.  Bayly^  BwumaiU,  3  Yea.  89. 
Pie.  Ch.  562;  Pattern  v.  Redtfy^  1 
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One  of  the  earliest  examples  of  a  condition  subsequent  chap,  txvu. 
in  wills,  is  aflfbrded  by  the  case  of  Woodcock  v.  Wood-  Cmw  of  con- 
cock  {n)y  where  W.  devised  a  leasehold  house  to  J.  for  qnent. 
her  life ;  and  if  she  died  before  S.,  then  that  S.  should 
have  it  upon  such  reasonable  composition  as  should  be 
thought  fit  by  his  overseers,  (u  e.  his  executors),  allowing 
to  his  other  executors  such  reasonable  rates  as  should  be 
thought  meet  by  his  overseers.     It  was  agreed  by  the 
Court  that  this  condition  was  subsequent,  as  the  overseers 
might  make  agreement  with  him  at  any  time. 

So,  in  Popham  v.  Bampfield  (o),  where  one  R.  devised 
real  estate  to  trustees  for  payment  of  debts,  and,  after 
his  debts  plaid,  then  in  trust  for  A.  and  his  heirs  male ; 
but  declared  that  A.  should  have  no  benefit  of  this  devise, 
unless  his  father  should  settle  upon  him  a  certain  estate ; 
and  in  default  thereof,  or  if  A.  died  without  issue,  then 
over.  It  was  held,  that  this  was  a  condition  subsequent, 
and  was  performed  by  the  father  devising  his  estate  to 
the  son. 

So,  in  the  case  of  PeyUm  v.  Bury  (p)^  where  one  be- 
queathed the  residue  of  his  personal  estate  to  S.,  pro- 
vided she  married  with  the  consent  of  A.  and  B.,  his 
executors  in  trust,  and  if  S.  should  many  otherwise,  he 
bequeathed  the  said  residuum  to  W.  A.  died;  after 
which  S.  married  without  the  consent  of  B.  The  M.  R. 
observed,  it  was  veiy  clear  that,  in  the  nature  of  the 
thing,  and  according  to  the  intention  of  the  testator,  this 
could  not  be  a  condition  precedent ;  for,  at  that  rate,  the 
right  to  the  residue  might  not  have  vested  in  any  person 
whatever  for  twenty  or  thirty  years  after  the  testator's 
death,  since  both  the  executors  might  have  lived,  and  S. 

(n)  Cio.  El.  7d5.  (p)  2  P.  W.  626.    See  alao  Gul^ 

(o)  1  Vem.  79 ;  S.C.I  £q.  Ca.      Hver  v.  AsMf,  4  Burr.  1929,  atatecl 
Ab.  108,  pi.  2.  post,  805. 
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hare  continued  so  long  nnmaorried,  daring  all  which  time 
the  right  to  the  residue  could  not  he  said  to  he  [bene- 
cially]  in  the  executors,  they  being  expressly  mentioned 
to  be  but  executors  in  trust  (q).  In  this  case,  he  ob- 
served, the  bequest  over  shewed  what  the  testator  meant, 
by  making  marriage  with  consent  a  condition  in  the  pre- 
yious  gift,  namely,  that  marriage  without  consent  was  to 
be  a  forfeiture.  The  case  seems  somewhat  analogous,  in 
principle,  to  those  (r)  in  which  a  devise  or  bequest,  if  the 
object  shall  attain  a  certain  age,  with  a  gift  over  in  case 
he  shall  die  under  that  age,  has  been  held  to  be  imme- 
diately vested. 
Condition  sub-      Again,  in  Page  v.  Hamoard  (^),  where  a  testator  de- 

sequent. 

vised  lands  to  M.  and  the  heirs  male  of  her  body,  upon 
condition  that  she  married  a  Searle ;  and,  in  de&iilt  of 
both  conditions,  he  devised  the  lands  to  £.  in  the  same 
manner,  with  remainders  over :  it  vtras  held,  that  M.  and 
£.  took  estates  tail,  which  did  not  determine  by  marry- 
ing another  person,  inasmuch  as  they  might  survive  thdr 
first  husband,  and  marry  a  Searle.  In  this  cajse,  the 
limitation  was,  in  effect,  and  seems  to  have  been  r^arded 
by  the  Court,  as  a  devise  in  special  tail  to  M.  and  £. 
successively,  e.  e.  to  them,  and  the  heirs  male  of  their 
bodies,  begotten  by  a  Searle. 

So,  in  the  more  recent  case  of  Aislaiie  v.  Rice(t\ 
where  a  testator  devised  certain  lands  and  furniture  to 
H.  and  her  assigns  for  her  life,  in  case  she  continued  un- 
married ;  and,  after  her  decease,  he  devised  the  lands  and 
furniture  to  such  persons  as  she  should  by  deed  or  will 
appoint,  and,  for  v?ant  of  appointment,  then  over ;  but  in 

(q)  Nor  would  the  intermediate  contingently  dispoaed  of  residae. 
beneficial  interest  have  belonged  to         (r)  Snpra,  73S. 
them,  if  they  had  not.    It  wonld         («}  2  Salk.  670. 
hare  gone  in  augmentation  of  the         {t)  8  Mad.  266. 
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case  H.  should  marry  in  the  lifetime  of  the  testator^s  chap,  xx^n. 
wife,  and  with  her  consent,  or,  after  her  death,  with  the 
consent  of  A.  and  B.  or  the  sunrivor,  then  H.  should 
enjoy  the  lands  and  famiture  in  the  same  manner  as  she 
wonld  have  done  if  she  had  continued  unmarried.     The 
testator's  wife,  and  A.  and  B.,  all  died ;  after  which  H. 
married.     She  and  her  husband  sold  the  property  in 
question;  and  the  purchaser  objecting  to  the  title.  Sir 
W.  Grant,  M.  R.,  sent  a  case  to  the  Common  Reas,  on 
the  question  as  to  what  estate  H.  took  under  the  will. 
The  Court  certified  that  H.  took  an  estate  for  life,  with  a 
power  of  appointment  over  the  fee,  subject,  as  to  her  life 
estate  only,  to  the  condition  of  her  remaining  sole  and 
unmarried,  which  condition  was  qualified  by  the  proriso, 
that  a  marriage  with  the  consent  of  the  persons  men- 
tioned should  not  determine  her  life  estate;  that  the 
condition  was  a  condition  subsequent,  and  as  the  com- 
pliance with  it  was,  by  the  deaths  of  those  persons, 
become  impossible  by  the  act  of  GOD,  her  estate  for  life 
became  absolute  («^),  and  she  might  execute  the  power. 
Sir  John  Leach^  V.  C,  in  conformity  to  this  certificate, 
decreed  a  specific  performance   of  the  contract.     The  Remark  on 
Court  must  in  this  case  have  considered  the  limitation  as  j^ee. 
being,  in  effect,  a  devise  of  an  entire  estate  for  life,  sub- 
ject to  the  condition  of  manying  (if  at  all)  with  consent, 
which,  being  rendered  impracticable  by  the  death  of  the 
persons  whose  consent  was  required,  the  estate  became 
absolute;  not  (as  the  language  would  seem  to  imply)  a 
deyise  of  two  distinct  estates,  the  one  to  cease  on  mar- 
riage under  any  circumstances,  and  the  other  to  com- 
mence on  marriage  with  consent. 

Of  course,  where  an  interest  is  giyen  to  certain  personsi 


(«)  As  to  this,  see' infra, 
F  F  F  2 
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Condiuioos 
from  the  pre« 
ceding 


IModanowed 

for 

conditioiu. 


with  a  direction  that,  on  a  prescrihed  eyeni,  as  their  mar* 
riage  without  consent,  it  shall  be  forfeited ;  snch  a  direc- 
tion operates  merely  to  divest,  and  not  to  preyent  the 
Testing  o^  the  interest  so  given  (v). 

It  would  seem,  from  the  preceding  cases,  that  the 
argument  in  favour  of  the  condition  being  precedent,  is 
stronger  where  a  gross  sum  of  money  is  to  be  raised  out 
of  land  {to)p  than  where  it  is  a  devise  of  the  land  itself; 
where  a  pecuniary  legacy  is  given,  than  a  residue  (<r); 
where  the  nature  of  the  interest  is  such  as  to  allow  time 
for  the  performance  of  the  act  before  its  usufructnaiy 
enjoyment  commences,  than  where  not  (jf);  where  the 
condition  is  capable  of  being  performed  instanter,  thaa 
where  time  is  requisite  for  the  performance  (2^) ;  while, 
on  the  other  hand,  the  circumstance  of  a  definite  time 
being  appointed  for  the  performance  of  the  condition,  bat 
none  for  the  vesting  of  the  estate,  favours  the  supp<H 
sition  of  its  being  a  condition  subsequent  (a).* 

It  is  often  difficult,  from  the  absence  of  declared  in- 
tention on  the  point,  to  determine  what  is  the  period 
allowed  for  the  performance  of  a  condition ;  i.  e.  whether 
the  devisee  is  bound  to  perform  the  act  within  a  con- 
venient time  after  the  vesting  of  the  interest,  or  has 
his  whole  life  for  its  performance.  One  of  these  con- 
clusions seems  to  be  inevitable;  for  the  nature  of  the 
case  hardly  admits  of  any  other  alternative.     In  Chdliver 


(v)  Llqyd  v.  Branton^  S  Mer.  106. 

(10)  Indeed  such  cases  seem  to 
fall  k  fortiori  under  the  principle  of 
the  cases  (referred  to  ante,  756)  in 
which  such  charges  were  held  to 
fail,  from  the  death  of  the  devisee 
hefore  the  time  of  payment. 

{«)  Pijytan   v.  Bury,  2  P.  W. 


626,  ante,  801. 

(y)  Acherky  v.  FemcHy  Willes, 
153. 

{z)  Gulliver  d.  Corrie  v.  AsUy, 
4  fiarr.  1940. 

(a)  Thomas  v.  HoweU,  1  Salk. 
170,  as  to  which,  see  infra. 
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V.  Ashby  (i),  a  devise  in  tail  was  declared  to  be  upon  chap,  xxvn. 
condition  that  the  devisee  assumed  a  certain  name; 
and  the  Court  held  the  estate  not  to  be  forfeited 
by  non-performance  three  years  after  the  estate  de- 
Yolved  upon  him,  when  he  suffered  a  common  recoveiy ; 
though  some  of  the  expressions  in  the  will  certainly 
favoured  a  mere  rigid  construction ;  the  testator's  requisi* 
tion  being,  that  whenever  it  should  happen  that  the  es- 
tate should  come  to  any  of  the  persons  thereinbefore  named 
(there  being  several  successive  limitations),  the  person  or 
persons  to  whom  the  same  should  from  time  to  time 
descend  or  come,  did  and  should  **  then "  change,  &c« 
As  the  estate  was  not  divested  at  the  time  of  the  recovery, 
of  course  such  recovery  destroyed  the  condition ;  which 
leads  us  to  observe,  that  to  render  effectual  such  con-> 
ditions  imposed  upon  tenants  in  tail,  they  should  (so  far 
as  is  practicable,  consistently  with  the  rule  against  per- 
petuities), be  made  to  precede  the  vesting ;  for  if  subse- 
quent, whether  accompanied  by  a  devise  over  or  not,  they 
are,  as  we  have  seen,  liable  to  be  defeated  by  the  act  of 
the  person  to  whose  estate  they  are  annexed  (c). 

Conditions  precedent  and  subsequent  differ  consider-  Conditiom  be. 
ably  in  regard  to  the  effect  of  events  rendering  the  per-  weof  pcSSSl 
formance  of  them  impracticable.  *^^* 

It  is  clear,  that  where  a  condition  precedent  becomes  if  condition  be 
impossible  to  be  performed,  even  though  there  be  no  de-  tate  neTer 


(b)  1  W.  Blackst.  W;  S.a  4 
BniT.  1929.  In  the  recent  case 
of  Davies  y.  Lowndes^  2  Scott,  67, 
in  the  event  of  the  testator's  law- 
ful heir  not  being  found  within 
a  year  after  his  decease,  he  devised 
certain  lands  to  A.,  "  upon  con- 
dition he  changes  his  name  to  S." 
A.  did  not  change  his  name  to  S. 


within  the  year,  but  he  did  bo  afteif 
the  date  of  a  final  decree  in  a  soit 
in  Chancery,  which  gave  him  the 
possession  of  the  property ;  and 
this  was  adjudged  sufficient. 

(c)  Piiffe  V.  Haywardf  Salk.  570 ; 
Watson  y.  Earl  of  lAncolny  Amb. 
328;  Driver  d.  Edgar  y.  Edgar^ 
Cowp.  379, 


°^^  cx)NDrnoNs- 

CHAP.  xxYiu  feult  or  lachea  oh  the  part  of  the  devisee  hhnselt  the 
devise  fails. 

Thus  where  (d)  a  testator,  being  seised  in  fee  of  cer- 
tain lands,  and  of  other  lands  for  life,  under  the  will  of 
C,  devised  both  estates  to  trustees,  to  be  conveyed  to 
other  trustees,  to  the  use  of  R.  (who  was  tenant  in  tail 
next  in  reniainder  under  the  will,)  for  life;  remamder 
to  his  first  and  other  sons  in  tail  male,  remainders  OTer. 
The  devise  was  upon  express  condition  that  R.  Bhould, 
within  six  months,  suffer  a  recoveiy,  and  bar  the  lemain- 
ders  in  C.'s  will,  and  convey  all  her  estates  to  such  uses, 
&c.,  as  were  declared  by  his  (testator's)  will,  as  to  his 
own  estates,  and  no  conveyance  of  his  estates  was  to  be 
made  be/ore  IL  had  sujffered  the  recovery;  and,  in  default 
of  his  suffering  such  recovery,  to  convey  his  (testator's) 
estates  to  other  uses.     He  also  directed  R.  to  take  the 
name  of  C,  and  declared  this  to  be  a  condition  precedent 
to  the  vesting  of  his  estate.     R.,  on  the  testator's  death, 
entered,  and  was  preparing  to  suffer  the  recovery,  when 
he  died.     Sir  Llojfd  Kenyon^  M.  R.,   appeared  to  con- 
sider this  to  be  in  the  nature  of  a  condition  precedent; 
and  decreed,  that  the  act  directed  by  the  testator  not 
being  done,  the  estates  created  by  him  never  arose.    In 
answer  to  the  argument  that  there  was  scarcely  an  op- 
portunity, and  that  there  was  no  neglect,  and  that  if  it 
was  prevented  by  the  act  of  GOD,  it  should  be  held  %& 
done,  his  Honor  said,  that  there  were  many  cases  where 
the  act  is  rendered  impossible  to  be  done,  and  yet  the 
estate  should  not  vest ;  as,  an  estate  given  to  A^  on  con- 
dition that  he  shall  enfeoff  B.  of  Whiteacre,  and  B.  re- 
fuses to  accept,  the  estate  would  not  vest  in  A. 

{d)  Boundelr.Cimrer,  2  B.  G.  C.      2  Vein.  340;  1  Eq.  Ca.  Ab.  110, 
e7;  S.  C.1  Wils.  169.    See  alao     pL  10. 
Befiie  v.  Falkland,  3  Ch.  Gaa.  )29 ; 
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On  the  other  hand,  it  is  clear,  that  if  performance  of  chap.  xxm. 
a  condition  subsequent  be  rendered  impossible,  the  estate  if  condition 
to  which  it  is  annexed  becomes  by  that  event  absolute.      i^^bS^of* 

Thus,  in  the  case  of  Thomas  v.  Howell {e\  where  one  Mtateb^^es 
devised  to  his  eldest  daughter,  on  condition  that  she  *^"*^^'*'*' 
should  marry  his  nephew  on  or  before  she  attained  the 
age  of  twenty-one  years.  The  nephew  died  young ;  and 
after  his  death,  the  devisee,  being  then  under  twenty-one, 
married  another.  It  was  held,  that  the  condition  waa 
not  broken,  its  performance  having  become  impossible  by 
the  act  of  GOD.  It  is  not,  indeed,  expressly  stated  in 
this  case  that  the  Court  held  the  condition  to  be  subse- 
quent ;  but,  as  it  seems  fairly  to  bear  that  construction, 
and  the  decision  would  otherwise  stand  opposed  to  the 
doctrine  under  consideration,  it  may  reasonably  be  in- 
ferred that  such  was  the  opinion  of  the  Court. 

It  is  far  from  clear,  however,  that  this  principle  applies  Distinction 
even  to  conditions  subsequent,  if  the  property  be  given  over  wi^retberais 
on  nonrperformance.    The  rule,  indeed,  has  been  often  **^  ^^' 
laid  down  in  very  general  terms ;  and  the  case  of  Gray^ 
don  V.  Hicks  (f)  might  seem  to  countenance  its  appli- 
cation even  to  such  a  case.    A  testator  there  gave  £1000 
to  his  only  daughter  M.  to  be  paid  at  her  age  of  twenty- 
one,  or  day  of  marriage,  provided  she  married  with  the 
consent  of  his  executors ;  but,  in  case  she  died  before  the 
money  became  payable   upon  the  conditions  aforesaid, 
then  he  gave  the  same  over.     The  executors  died.     M. 
afterwards  married ;  and  Lord  Harduncke  held,  that  the 
death  of  the  persons  whose  consent  was  necessary,  relieved 
her  from  the  restriction. 


(e)  1  Salk,  170.    See  also  Ai9-         (/)  2  Atk,  16.    Alao  Pq^Um  v. 
labie  v.  Rice^  3  Madd.  266  ;  S.  (7.      Bury,  2  P.  W.  626  ;  but  see  infra. 
C.  B.,  3  J.  B.  Moore,  368. 
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CHAP,  xxvn.  It  does  not  appear  whether  the  claimant  had  reached 
Remarks  on  the  Bge  of  twcntv-one :  hut  it  will  he  ohserred  that  mar- 
Hicks,  riage  with  consent  was  not  the  only  condition  on  which 

the  legacy  was  to  be  payahle  {g) ;  it  only  accelerated  the 
payment;  so  that  it  was  impossible  for  the  Court  to 
declare,  as  was  asked,  that  the  legacy  was  forfeited  by 
marriage  without  consent.  This  case,  therefore,  leaves 
the  question  untouched.  Unless  a  direct  authority  can 
be  shewn  for  extending  to  the  cases  suggested,  the  doc- 
trine, that  estates  subject  to  conditions  subsequent, 
become  absolute  by  the  effect  of  eyents  rendering  the 
performance  impracticable,  it  is  conceived  the  Courts 
would  be  reluctant  to  apply  it  to  such  cases.  Where 
property  is  devised  to  a  person,  with  a  proviso  divesting 
his  estate  in  favour  of  another,  if  he  (the  first  devisee)  do 
not  marry  A.,  or  do  not  enfeoff  A.  of  Whiteacre,  within  a 
Condition  rob-  given  period,  and  A.  in  the  mean  time  dies,  or  refuses  to 

sequentt  how  , 

aflFected  by  dc-   marry  the  devisee,  or  be  enfeoffed  of  Whiteacre,  these 

vise  over.  ,.  .         .  -li       •      -j      x     x  i. 

are  contingencies  inseparably  incident  to  such  a  con- 
dition, and  may  therefore  be  supposed  to  have  been  in 
the  testator's  contemplation  when  he  imposed  it;  and 
having  said  that  the  estate  shall  be  divested  in  caw  the 
act  be  not  performed,  (not  merely  on  its  not  being  attempted 
to  be  performed),  he  is  presumed  to  mean  that  it  shall  be 
divested  if  the  act,  under  whatever  circumstances,  is  not 
performed,  though  it  may  have  been  rendered  imprac- 
ticable by  events  over  which  the  devisee  has  no  control. 
But  it  may  be  said  that  this  reasoning  applies  to  aU  cases 
of  conditions  subsequent,  as  well  those  which  are  no/,  as 
those  which  are^  accompanied  by  a  gift  over ;  and  that, 
in  regard  to  the  former,  the  doctrine  in  question  is  fully 
established.     The  stronger  argument,  therefore,  in  favour 

{g)  See  King  v.  Withers,  1  £q.  Ca.  Ab.  112,  pi.  10. 
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of  the  distinction  suggested,  because  it  is  applicable  ex-  chap. 


XXVII. 


closively  to  the  latter  class  of  cases,  is,  that  where  there 
is  a  devise  over  on  non-performance,  the  Court,  by  making 
the  estate  of  the  first  devisee  absolute,  would  take  iJie 
property  from  the  substituted  devisee^  in  an  event  in  which 
the  testator  has  given  it  to  him.  If  the  gift  had  been 
simply  to  B.,  in  case  A.  do  not  marry  C,  or  enfeoff 
C.  of  Whiteacre,  it  could  not  have  been  maintained  for 
an  instant  that  B/s  estate  did  not  arise,  in  the  event  of 
the  death  or  refusal  of  C. ;  and  why  should  the  result  be 
different  because  A.  happens  to  be  the  prior  devisee? 
There  seems  to  be  no  solid  ground  for  treating,  with 
such  unequal  regard,  these  respective  objects  of  the  tes- 
tator's bounty :  and  the  cases  on  marriage  conditions 
afford  (as  we  shall  presently  see)  abundance  of  authority 
for  the  principle  which  ascribes  this  kind  of  efficiency  to 
a  bequest  over. 

Here  it  may  be  observed,  that  where  the  devisee,  on  DeriMe,  if  heir 

1  j.j.  /px*  •%       M    1      •     •  1"!        of  the  tcftator, 

whom  a  condition  affecting  real  estate  is  imposed,  is  also  must  have  no- 
the  heir  at  law  of  the  testator,  it  is  incumbent  on  any  ai^n,  *  ~"*' 
person  who  would  take  advantage  of  the  condition,  to 
give  him  notice  thereof;  for  as  he  has,  independently  of  the 
will,  a  title  by  descent,  it  is  not  necessarily  to  be  presumed, 
from  his  entry  on  the  land,  that  he  is  cognizant  of  the 
condition  {h) ;  and  the  fact  of  notice  must  be  proved ;  it 
will  not  be  inferred  (e). 


II.  Conditions  that  are  repugnant  to  the  estate  to  Repognant 
which  they  are  annexed,  are  absolutely  void.     Thus,  if 
a  testator,   after  giving  an  estate  in  fee,  proceeds  to 
qualify  the  devise  by  a  proviso  or  condition,  which  is  of 

(A)  Doe  d.  Kenrick  v.  Lwrd  BeaucUrky  11  East,  667. 
(t)  Doe  d.  Tojflor  v.  Criapy  8  Ad.  &  £U.  778. 


810 


ooNDrnoN& 


CHAP.  ZZTII. 


finch  a  natnre  as  to  be  inconipatible  with  the  absolute 
dominion  and  ownership,  the  condition  is  nugatory,  and 
the  estate  absolute.  Such  would,  it  is  clear,  be  the  &te 
of  any  clause  providing  that  the  land  should  for  ever 
thereafter  be  let  at  a  definite  rent  (Ar),  or  be  cultivated  m 
a  certain  manner ;  this  being  an  attempt  to  control  and 
abridge  the  exercise  of  those  rights  of  enjoyment  which 
are  inseparably  incident  to  the  absolute  ownership.    Bat, 


MS.  case  of  (i)  AUam^-Oeneral  v,  OcUherine 

ImUpj.Lade.  ^^^  j^^^  g^      ^^  ^^  p^^ 

ciple,  it  18  oQDoeived,  may  be  re- 
ferred the  case  of  InsUp  v.  Lade,  in 
Chancery,  16th  June,  1741,  where 
a  testator.  Sir  John  Lade,  by  his 
wUl,  dated  the  17th  Aagnst,  1799, 
devised  all  his  real  estate  to  certain 
trustees,  their  heirs  and  assigns,  to 
the  use  of  his  cousin  Jolm  Inskip 
for  life,  with  remainder  to  the  use 
of  the  trustees  for  the  life  of  John 
Inskip,  to  preserve  contingent  re- 
mainders, with  remainder  to  the 
use  of  the  first  and  other  sons  of 
John  Inskip  in  tail  male,  with  re« 
mainder  to  the  use  of  several  other 
persons,  and  their  issue,  in  strict  set- 
tlement, in  like  manner ;  and  the  tes- 
tator directed,  that  while  John  In- 
skip should  be  under  the  age  of 
twenty-six,  and  to  often  and  during 
9uch  time  as  the  person  for  the  time 
being,  in  case  he  had  not  otherwise 
directed,  would,  by  virtue  of  his  will, 
have  been  entitled  to  the  said  devised 
premises,  or  the  trust  thereof,  as  te- 
nant for  life  in  his  own  right,  or 


tenant  in  tail  male,  should  he  sect- 
rcXl$  under  the  age  of  twen^nM 
years,  his  said  tmstaea  should  enter 
upon  the  same  premises,  and  receive 
the  rents  and  profits  thereof  and 
should  pay  and  apply  the  same  in 
manner  therein  mentioned.  On  the 
14th  of  November,  1760,  the  Lord 
Chancellor  (^Northington)  sent  a 
case  to  the  Court  of  King^s  Bench, 
with  the  question,  whether,  upon 
the  death  of  John  Inskip,  the  cou- 
sin, leaving  his  eldest  son  under  the 
age  of  twenty-six,  the  trustees  took 
any  and  what  estate  under  the  pro- 
viso. The  answer  of  the  Judges 
was  in  the  negative ;  and  their  cer- 
tificate was  confirmed  by  the  Lord 
Chancellor,  by  a  decree  dated  the 
15th  of  December,  1764.* 

It  does  not  appear  what  was  the 
precise  ground  of  the  decision — ^whe- 
ther the  proviso  was  adjudged  to  be 
invalid,  as  being  repugnant  to  the 
several  estates  conferred  by  the  de- 
vise, or  as  being  obnoxious  to  the 
rule  against  perpetuities :  on  either 
ground,  it  seems  open  to  exception. 


*  The  writer  has  no  better  au-  lately  became  before  him,  but  the 
thority  for  this  case,  than  a  state-  accuracy  of  which  he  had  no  reason 
ment  in  an  abstract  'of  title  which      to  doubt. 
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of  coarse,  a  direction  that  the  rents  of  the  esisting  tenants  chap,  xxvti. 
should  not  be  raised,  or  that  certain  persons  should  be 
continued  in  the  occupation  (Z),  would  be  valid ;  as  this 
merely  creates  a  reservation  or  exception  out   of  the 
devise  in  fstvour  of  those  individuals. 

A  power  of  alienation  is  necessarily  and  inseparably 
incidental  to  an  estate  in  fee.  If,  therefore,  lands  be 
devised  to  A.  and  his  heirs,  upon  condition  that  he  shall 
not  alien,  the  condition  is  void  {m). 

And  a  condition  restrainingthe  devisee  from  aliening  by 
any  particular  mode  of  assurance  is  bad.  Thus,  where  (n) 
a  testator  devised  lands  to  A.  and  his  heirs  for  ever,  and 
in  case  he  offered  to  mortgage  or  suffer  a  fine  or  recovery 
of  the  whole  or  any  part,  then  to  B.  and  his  heirs.  It 
was  held,  that  A.  took  an  absolute  estate  in  fee,  without 
being  liable  to  be  affected  by  his  mortgaging,  levying  a 
fine,  or  suffering  a  recovery. 

But  such  a  partial  restraint  on  the  disposing  power  of  a  Restraints  on 
tenant  in  fee  may  be  imposed,  as  that  he  shall  not  alien  derUi^hi  L, 
to  such  a  one,  or  to  the  heirs  of  such  a  one,  or  that  he  ^^^  ^  ^"^^' 
shall  not  alien  in  mortmain  (o). 

It  appears,  too,  that  a  condition  imposed  on  a  devisee 
in  fee,  not  to  alien,  except  to  a  particular  person  or 
persons,  is  good.  Thus,  where  {p)  a  testator  devised  to 
his  two  daughters  A.  and  H.  his  lands  in  the  county  of 
Y.,  (subject  to  some  legacies,)  to  hold  to  them,  their  heirs 
and  assigns,  as  tenants  in  common,  "'  upon  this  special 
proviso  and  condition,"  that  in  case  his  said  daughters,  or 
either  of  them,  should  have  no  lawful  issue,  that  then» 


(/)  mum  Y.  Tab€tis,  19  Yes.  (o)  Co.  Litt.  223.  a. 

656.  (/>)  Doe  d.  Gill  y.  Peargan,  6 

(m)  Co.  Litt.  20G.  b.,  223.  a.  East,  173.    See  also  Muschamp  v. 

(n)  TFare  v.  Cann^  10  Bam.  &  Blua,  Bridgm.  Bep.  132. 
Cress.  433. 
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Condition  not 
to  alien  bui  to 
particular  per- 
•onsy  good. 


and  in  such  case,  they  or  she  haying  no  lawful  issue  as 
aforesaid,  should  have  no  power  to  dispose  of  her  share 
in  the  said  estates  so  ahoye  given  to  them,  except  to  her 
sister  or  sisterSy  or  to  their  children;  and  the  testator 
devised  the  residue  of  his  real  estate  to  his  said  two 
daughters  in  fee.  A.  married  W.,  and  levied  a  fine  of 
her  moiety,  declaring  the  uses  in  trust  for  W.  in  fee,  and 
died  without  having  had  any  issue.  It  was  held,  that 
this  occasioned  a  forfeiture  entitling  the  heir  to  enter. 
Lord  EUenborough — "  We  think  that  the  condition  is 
good ;  for,  according  to  the  case  of  Danid  v.  Ublqf  {q\ 
though  the  Judges  did  not  agree  as  to  the  effect  of  a 
devise  ^  to  a  wife,  to  dispose  at  her  will  and  pleasure,  and 
to  give  to  which  of  her  sons  she  pleased ; '  Jones,  J.,  think- 
ing it  gave  an  estate  for  life,  with  a  power  to  dispose  of 
the  reversion  among  the  sons ;  the  other  Judges,  accord- 
ing to  his  report,  thinking  it  gave  her  a  fee-simple  in  trust 
to  convey  to  any  of  her  sons ;  yet,  in  that  case,  it  was 
not  douhted  hut  that  she  might  have  had  given  her  a  fee- 
simple  conditional  to  convey  it  to  any  of  the  sons  of  the 
devisor ;  and,  if  she  did  not,  that  the  heir  might  enter 
for  the  condition  hroken;  which  estate  Jones  thought 
the  devise  gave,  if  it  did  not  give  a  life  estate,  with  a 
power  of  disposing  of  the  reversion  among  the  sons. 
And  Dodderidge  said  (r),  *  he  conceived  she  had  the 
fee,  with  condition,  that  if  she  did  alien,  that  then  she 
should  alien  to  one  of  her  children ; '  and  concluded  his 
argument  on  this  point,  hy  saying,  that  ^  her  estate  was 
a  fee,  with  a  liberty  to  alienate  it  if  she  would^  but  with 
a  condition  that  if  she  did  alienate,  then  she  should 
alienate  to  one  of  her  sons.'     And  there  is  a  case  {s) 


{q)  Sir  W.  Joues,  137,  and  Latcli. 
9,  39,  134. 


(r)  Latch,  37. 

(«}  Dalison's  Reports,  58. 
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to  this  effect :  *  A  deyise  to  a  wife  to  dispose  and  chap,  xxvn. 
employ  the  land  on  herself  and  her  sons  at  her  will  and 
pleasure : '  and  Dier  and  Walsh  held  she  had  a  fee-simple, 
but  that  it  was  conditional,  and  that  she  could  not  give 
it  to  a  stranger ;  but  that  she  might  hold  it  herself,  or 
give  it  to  one  of  her  sons." 

Conditions  restraining  alienation  by  a  tenant  in  tail  are  Restraints  on 

,  ,  alienatioQ  b  j 

also  Yoid,  as  repugnant  to  his  estate  (<),  to  which  a  right  tenant  in  tail 

,  ,  inTalid. 

to  bar  the  entail  by  means  of  a  fine  with  proclamations, 
and  the  entail  and  the  remainders,  by  suffering  a  common 
recoTery,  was,  before  the  abolition  of  these  assurances, 
inseparably  incident  (u) ;  but  it  was  held,  that  a  tenant  in 
tail  might  be  restrained  from  making  a  feoffment  or  levying 
a  fine  at  common  law,  i.  e.  without  proclamations,  or  any 
other  tortious  alienation ;  and  also,  it  seems,  from  grant- 
ing leases  under  the  stat.  32  Hen.  8,  c.  28  {v).  The 
invalidity  of  any  restraint  on  the  power  of  a  tenant  in 
tail  to  enlarge  his  estate  into  a  fee-simple,  however,  being 
once  established,  it  is  of  little  avail  to  fetter  him  even 
with  such  conditions  as  are  consistent  with  his  estate, 
since  he  may  at  any  time,  by  barring  the  entail,  eman- 
cipate himself  from  all  restrictions  annexed  to  it.  At 
one  period,  the  attempts  to  restrain  the  aliening  power  of 
a  tenant  in  tail  were  numerous ;  and  as  it  was  apparent 
that  it  was  too  late  to  defeat  the  estate  tail  on  the 
suffering  of  the  recovery,  since  by  that  act  the  condition 
itself  was  defeated,  the  next  contrivance  was  to  declare 
the  estate  to  be  determined,  on  the  tenant  in  tail  taking 
any  preparatory  steps  for  the  purpose,  a49  agreeing  or 
assenting  to,  or  going  about,  any  act,  &c.  {v)\  but  which, 

(<)  Pieree  v.  fTtn,  1  Vent.  321.  83,  h, ;  Jermyn  v.  Arscot,  cit.  1 

(tf)  10  Rep.  36  ;  Fea.  C.  R.  260.  Rep.   85,   a. ;    Mildma^s  ease,    6 

(v)  Co.  Litt.  223.  5.  Rep.  40 ;  Jb^  y.  Hynde,  Cro.  Jac. 

(w)  Mary  PorHngtotCa  ease,  10  6d6 ;  all  stated  Fea.  C.  R.  253,  et 

Rep.   36  ;   Corbels   ease,    1    Rep.  seq. 
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CHAP.  xxTii.   of  course,  was  equally  void  on  the  principle  already 

stated. 
Trust  to  charge       Qnc  of  the  latest  attempts  to  interfere  indirectly  with 
ation  by  tenant  the  powcT  of  aUcnatioD  incidental  to  an  estate  tail,  occurs 

in  Maintaaring  v.  Boaster  (s),  where  lands  were  limited 
by  deed  to  A.  for  life,  remainder  to  trustees  for  1000 
years,  remainder  to  B.  for  99  years,  if  he  should  so  long 
live,  remainder  to  trustees  during  his  life,  to  preserre, 
&c.,  remainder  to  his  first  and  other  sons  in  tail  male, 
with  remainders  over;  and  the  trusts  of  the  term  of 
1000  years  were  declared  to  be,  to  the  intent  that  it 
should  not  be  in  the  power  of  any  person  to  destroy  or 
prevent  the  estate  or  benefit  of  him  or  them  appointed 
to  succeed;  and  that  the  trustees,  after  any  contract 
touching  the  alienation  of  the  premises,  should  raise 
£5000  for  the  benefit  of  the  person  whose  estate  was  so 
defeated.  It  was  held  by  Sir  It.  P.  Arden^  M.  R.,  that 
the  trusts  of  the  term  were  Toid,  as  being  inconsistent 
with  the  rights  of  the  tenants  in  tail. 
Limitation  oyer  Here  it  may  be  noticed,  that  an  objection  is  advanced 
tou  were  dead    iu  somc  of  the  early  cases,  and  has  been  adopted  by  text 

(not  dead  trt'M- ,  » %•   -t  xa»        /\x  j«x«  • 

out  tMue).        writers  of  high  reputation  (y),  to  conditions  or  provisoes 

which  are  intended  to  defeat  an  estate  tail,  on  the  ground 
that  the  estate  is  declared  to  cease,  as  if  the  tenant  in 
tail  were  dead,  not  as  if  he  were  dead  wWund  issue;  or, 
as  we  are  told,  would  be  most  correct  {z)^  as  if  the  tenant 
in  tail  were  dead,  and  there  was  a  general  fiedlure  of 
issue  inheritable  under  the  entail.  A  limitation  over  in 
the  terms  first  mentioned,  is,  it  is  said,  contrariant,  and, 
on  that  account  void,  inasmuch  as  it  amounts  to  saying 


(x)  6  Yes.  458.    The  same  prin-     Bail.  Co.  litt.  223.  b.  n.  132. 
ciple  applies  to  ¥dUs.  («}  Mr.  BmUa^B  n.  Fea.  C  R. 

{y)  Fea.  C.  R.  263;  Haig.  &     254. 
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that  the  estate  shall  be  determined  as  it  would  be  in  an  chap,  xxvn. 
event,  which  might  not  determine  it.  But,  it  seems  ques- 
tionable, whether  much  reliance  can  at  the  present  day 
be  placed  on  the  objection.  The  Courts  would,  it  is  con- 
ceived,  supply  the  words  «  without  issue."  as  in  an  early 
case  (a),  (the  principle  of  which  seems  not  very  dissimilar) 
where  a  devise  to  a  person  in  tail,  with  a  limitation  over 
**  if  he  die,"  waa  read,  if  he  die  tvithout  isstie.  It  is  to  be 
observed,  too,  that  in  the  cases  in  which  the  doctrine  in 
question  was  advanced  (&),  the  proviso  was  void  on  the 
ground  of  repugnancy ;  and  it  is  remarkable,  that  even 
Mr.  Feame,  its  strenuous  advocate,  completely  disregarded 
the  point  in  the  opinion  given  by  him  on  Mr.  Heneoffe's 
will  (c) ;  the  proviso  in  which,  so  far  as  it  respected 
the  sons  of  the  tenant  for  life,  was  obnoxious  to  this 
objection. 

The  principle,  which  precludes  the  imposition  of  re-  Ab  to  restnun. 
strictions  on  the  aliening  power  of  persons  entitled  to  the  ^legatee  of 
inheritance  of  lands,  applies  to  the  entire  or  absolute  ^"°    ^' 
interest  in  personalty.     It  is  clear,  therefore,  that  if  a 
legacy  were  given  to  a  person,  his  executors,  administra- 
tors, or  assigns,  with  an  injunction  not  to  dispose  of  it, 
the  restriction  would  be  void,  and  a  gift  over  in  case  of 
the  legatee  dying  without  making  any  disposition,  would 
be  also  rejected,  as  a  qualification  repugnant  to  the  pre- 
ceding absolute  gift  (d). 

Upon  the  principle  which  forbids  the  disposition  of  Property  can- 
property  divested  of  its  legal  incidents,  it  is  clear  that  no  «  man  ^empt 
exemption  can  be  created  by  the  author  of  the  gift,  from  ration  of  buk- 

raptcy. 

(a)  Anon.  1  And.  d3,  pi.  84.  (e)  BaU.  Fea.  616,  App. 

lb)  Corbels  case,  1  Rep.  83,  b. ;  [d)  Brudl^  v.  Peixoto^  3  Yes. 

J'ervMfn  v.  Arsooty  cit.  Id.  85,  a. ;  324 ;   Bosi  v.  BoaSy    1    Jacob   & 

MUdma^s  cawy  6  Rep.  40 ;  Foy  v.  Walker,  164. 
Hyndey  do.  Jac.  696. 
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CHAP.  XXVII.   its  liability  to  the  debts  of  the  donee ;  and  property  can- 
not be  so  settled  as  to  be  unaffected  by  bankruptcy  or 
insolvency,  which  is  a  transfer,  by  operation  of  law,  of 
Bat  hiB  interest  the  wholc  estatc ;  aud,  it  is  immaterial  for  this  purpose, 
cease  on  that     what  is  the  cxtcut  of  interest  conferred  by  the  gift,  the 

event 

principle  being  no  less  applicable  to  a  life  interest,  than 
to  an  absolute  or  transmissible  property.  Whatever  re- 
mains in  the  bankrupt  or  insolvent  debtor  at  the  time  of 
his  bankruptcy  or  insolvency,  becomes  vested  in  the  per- 
son or  persons  on  whom  the  law,  in  such  event,  has  cast 
the  property. 

Thus,  in  Brandon  v.  Robinson  {e\  where  a  testator, 
after  devising  his  real  and  personal  property  to  trustees, 
upon  trust  to  sell,  and  divide  the  produce  among  his 
children,  directed  that  the  share  of  his  son  should  be  in- 
vested at  interest,  in  the  names  of  the  trustees,  during 
his  life ;  and  that  the  dividends  and  interest  thereof  as 
the  same  became  payable,  should  be  paid  by  them  from 
Effect  of  bank-  time  to  time  into  his  own  proper  hands,  or  on  his  order 
aUenabie  trust,   aud  rcccipt,  subscribod  with  his  own  proper  hand,  to  the 

intent  that  the  same  should  not  be  grantable,  transfer- 
able, or  otherwise  assignable,  by  way  of  anticipation  of 
any  unreceived  payment  or  payments  thereof,  or  of  any 
part  thereof;  and,  upon  his  decease,  the  principal,  toge- 
ther with  the  interest  thereof,  to  be  paid  and  applied  to 
such  persons  as  would  be  entitled  to  any  personal  estate 
of  A.'s  said  son,  if  he  had  died  intestate.  The  legatee 
became  bankrupt. 

On  a  bill  filed  by  the  assignees  against  the  trustees  of 
the  will,  to  have  the  benefit  of  the  bequest,  the  latter 
demurred.  It  was  argued  for  the  defendants,  that  it 
could  not  be  disputed  that  a  testator  might  limit  a  per- 

(e)  18  Yes.  429 ;  S.  C.  1  Rose,  197. 
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sonal  benefit  strictly,  exclading  any  assignee  either  by    chap,  xxviu 
actual  assignment  or  operation  of  law.     He  might  limit 
the  enjoyment  up  to  a  particular  period  or  event,  and 
then  to  be  forfeited  or  transferred  to  some  other  person. 
If  the  testator  has  a  right  so  to  limit,  he  may  direct  the 
trustees  who  are  to  take  the  absolute  legal  interest,  to 
dispose  of  it  from  time  to  time  in  a  particular  manner, 
to  pay  into  the  hands  of  the  legatee  personally  from  time 
to  time,  and  to  no  other.     Such  a  disposition,  it  was 
contended,  is  not  opposed  by  any  principle  of  law  or  pub-> 
lie  policy.     The  son  acquires  nothing  until  each  payment 
becomes  due.    When  he  actually  receives,  and  then  only, 
the  trust  is  executed ;  and  the  effect  of  a  decision,  that 
the  payment  is  to  be  made  not  to  him  personally,  but  to 
others,  who  by  representation  are  become  at  law  entitled 
to  his  rights,  would  be  making  another  will  for  the  tes- 
tator.    It  was  contended  for  the  assignees,  that  this  case 
was  not  to  be  distinguished  from  the  case  of  a  lease  with 
a  proviso  not  to  assign  without  license,  which  would  pass 
by  the  assignment  under  a  commission  of  bankruptcy,  or 
might  be  sold  under  an  execution.     The  Yoluntaiy  act  is 
restrained,  but  not  the  act  of  law  in  invitum.     Lord  Lord  JE/<rofi't 
jEldoHf  C,  "  There  is  no  doubt  that  property  may  be  Bramion  v. 
given  to  a  man  until  he  shall  become  bankrupt:  it  is 
equally  clear,  generally  speaking,  that   if  property  be 
given  to  a  man  for  his  life,  the  donor  cannot  take  away 
the  incidents  to  a  life  estate ;  and  a  disposition  to  a  man 
until  he  shall  become  bankrupt,  and  after  his  bankruptcy 
over,  is  quite  different  from  an  attempt  to  give  it  to  him 
for  his  life,  with  a  proviso  that  he  shall  not  sell  or  alien 
it.     If  that  condition  is  so  expressed  as  to  amount  to  a 
limitation,  reducing  the  interest  short  of  a  life  estate, 
neither  the  man  nor  his  assignees  can  have  it  beyond  the 
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period  limited.  In  the  case  of  Fdey  v.  BumeU  {/),  this 
question  afforded  much  argument.  A  great  yariety  of 
clauses  and  means  was  adopted  by  Lord  J^oley,  with  a 
view  of  depriving  the  creditors  of  his  sons  of  any  resort 
to  their  property.  But  it  was  argued  here,  and,  as  I 
thought,  admitted,  that  if  the  property  were  given  by 
Lord  Foley  to  his  sons,  it  must  remain  subject  to  the  inci- 
dents ofpropertt/y  and  it  could  not  be  preserved  from  the 
creditors,  unless  given  to  some  one  else.  So  the  old  way 
of  expressing  a  trust  for  a  married  woman  was,  that  the 
trustee  should  pay  into  her  own  proper  hands,  and  upon 
her  own  receipt  only  (^),  yet  this  Court  always  said  she 


What  words 
create  a  trust 
fur  separate 
use. 


«*  To  be  at  her 
own  disposal'' 


"Fortheliveli. 
hood  "of  the 
Wife. 


Receipt  to  be  a 
discharge. 


(/)  1  B.  C.  C.  274. 

(ff)  What  words  create  a  trust 
for  separate  nse,  has  often  been  a 
subject  of  dispute. 

In  Kirk  y.  Paulin,  at  the  Rolls, 
(1737),  7  Vin.  Abr.  95,  A.,  by  his 
will,  bequeathed  household  goods 
&c.  to  his  daughter  B.,  then  the 
wife  of  C.y  to  be  at  her  own  disposal^ 
and  to  do  therewith  as  she  should 
think  fit :  the  bequest  was  held  to 
be  for  her  separate  use.  See  also 
Prichard  y .  Ames^Mm,  &  Russ.  222. 

In  DarUy  y.  Darle^^  3  Atk.  3(^9, 
Lord  Hardtncke  ruled,  that  an  es- 
tate giyen  to  the  husband,  for  the 
Uveiihood  of  ihe  wife,  created  a  trust 
for  her  separate  use. 

In  Lee  y.  Priam,  3  B.  C.  C.  381, 
the  trust,  in  a  will,  was  to  pay  cer- 
tain diyidends  to  A.,  but  the  trustee 
was  not  to  "  be  troubled  to  see  to  the 
application  of  any  sum  or  sums  paid 
to  the  said  A.,  hut  her  receipt  in  tprvf- 
in^  should  be  a  mffident  discharge^* 
to  the  trustee  for  the  sums  so  paid. 
Lord  Alvanl^,  then  M.  R.,  was  of 
opinion,  that  the  words  were  suffi- 


cient to  giye  an  absolute  power  to 
the  wife  independently  of  her  hus- 
band. 

In  Dijcon  y.  dmhu,  2  Cox,  414, 
a  bequest  to  the  testator's  niece, 
Lady  W.,  of  certain  Directum  to  de- 


securities  owing  from  !»▼»  legacy  GO 
Y  the  demand  of 

Lord  W.,  withadirec-  the  feme  le- 


tion  that  they  should 
be  deliyered  up  to  her  wheneyer  ^te 
should  demand  or  require  the  same, 
was  held,  by  Lord  Louffkbonm^ 
to  be  a  gift  to  her  separate  use; 
because  Lord  W.  could  not  haye  ob- 
tained them  from  the  executorswith- 
out  a  demand  made  by  Lady  W.  The 
same  principle  eyidently  applies  to 
a  direction  that  a  feme  legatee  shall 
not  sell  without  her  husband's  con- 
sent :  Johnes  y,  Loeihari,  3  B.  C.  C. 
383,  n..  Belt's  Ed. 

InHartleyy.Hurley  «Tv,p.yint« 
6  Ves.  640,  Sir  R,  P.  the  jroper 
Ardeny  M.  R,,  held,  """• 
thatatrustto  pay  iniotheproperhamiB 
of  A.  was  a  trust  for  separate  use. 

But,  in  the  more  recent  case  of 
lyier  y.  Lake^  4  Sim.  144^  %  L. 
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might  dispose  of  that  interest,  and  her  assignee  wonld   chap,  xxm, 
take  it ;  a49  if  there  was  a  contract  entitling  the  assignee. 


ShadweUy  V.  €•,  made  a  contiaiy 
decision  on  the  same  words.  There 
was  a  similar  gift  to  a  male  legatee 
in  the  same  will ;  but  his  Honor 
seems  not  to  have  wholly  relied  on 
this  circumstance :  and  the  decision 
was  affirmed,  on  appeal,  by  Lord 
Bnmghamy  2  Ruas.  &  Myl.  183. 

In  Adamion  y.  Armitage^  Coop. 
283;  S.  a  19  Ves.  416,  Sir  W. 
Grant  decided  that  a  bequest  to  A. 
of  a  sum  of  money  to  be  vested  by 
'*  For  her  own  the  executors  in  the 
«>1«  M«-"  hands  of  trustees,  the 

income  arising  therefrom  to  be  for 
her  own  toie  use  and  benejliy  was  an 
absolute  bequest  of  the  property  ex- 
clusive of  the  marital  right. 

So,  in  Ex  parte  Ray^  1  Mad.  199, 
where  certain  sums  of  stock  were, 
by  a  marriage  settlement,  vested  in 
the  hands  of  trustees,  in  trust,  to 
pay  the  dividends  to  A.,  the  intended 
wife,  for  life,  for  her  separate  use ; 
and,  after  her  decease,  to  permit  B. 
intended  husband,  to  receive  the 
dividends  during  his  life ;  and,  after 
his  decease,  in  trust,  for  the  children 
of  the  marriage  ;  and,  in  default  of 
<<  Sole  use  and  children,  in  trust,ybr 
benefit.''  fke  sole  use  and  benefit 

of  A,y  her  executors,  administrators, 
and  assigns :  Sir  T,  Phtmer,  V.  C, 
held,  that  the  words  ^  sole  use " 
meant  separate  use,  and,  consequent- 
ly,  that  A.  had  the  power  of  disposing 
of  the  trust  property  by  will ;  and 
that  the  circumstance  of  other  words 
beingelse  where  superadded  to  "sole," 
in  creating  a  similar  trust,  was  not 
material. 

a  O 


But,  of  course,  a  trust  or  direc- 
tion to  pay  the  rents  or  income  of 
property,  real  or  personal,  simply 
to  a  married  woman  for  life,  creates 
no  trust  for  her  separate  use :  Brawn 
V.  Clarky  3  Ves.  166:  Lutnb  v. 
Milnesy  6  Yes.  517 ;  and  the  addi- 
tion of  the  words  *^  for  her  ouw  use 
and  benefit"  has  been  repeatedly 
held  not  to  vary  the  construction  : 
Wills  V.  Sc^cr,  4  Mad.  409 :  Ro- 
berts V.  Spker^  5  Mad.  491 ;  which, 
it  should  be  observed,  is  also  wholly 
uninfluenced  by  any  extrinsic  cir- 
cumstances in  the  situation  of  the 
cestui  que  trust,  which  might  seem 
to  render  a  trust  of  this  nature  rea- 
sonable or  convenient,  as  that  of 
her  being  indigent,  or  living  separ- 
ately from  her  husband,  or  both: 
Palmer  v.  Trewr^  1  Vem.  264, 
Raithby's  Ed. ;  noir  does  the  fiict  of 
the  husband  being  one  of  the  trus- 
tees, nor  even  that  of  the  prior  trust 
being  for  him  determinable  on  bank- 
ruptcy &c.,  afford  a  ground  for  de- 
parting from  the  construction :  Ken- 
sinffton  v.  Dollondy  2  Myl.  &  K.  184 ; 
Stanton  v.  HaU,  2  Russ.  &  Myl. 

175. 

So,  if  a  testator,  after  directing 
that  a  fund  bequeathed  to  female^ 
sliall  be  "  under  their  sole  control," 
(words  which,  standing  alone,  would 
clearly  exclude  the  marital  right,} 
shews,  by  the  context  of  the  will,  that 
the  expression  has  reference  to  the 
possible  control  of  some  person  other 
than  the  husband,  the  words  in 
question  wiU  be  inoperative  to 
modify  the  interest :  Moisey  v.  Par- 

o2 


Mere  trust  for 
married  woman 
not  suiBcieiit  to 
create  separate 
property. 


*'  Own  use  and 
benefit." 


Extrinsic  cir- 
cumitances  not 
to  be  regarded. 


"  Under  their 
sole  control." 
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tbis  Court  wonld  compel  her  to  give  her  own  receipt,  if 
that  was  necessary  to  enable  him  to  receiye  it  It  was 
not  before  Miss  Watson's  case  that  these  words,  '  not  to 
be  paid  by  anticipation/  &c.  were  introduced.  I  beliere 
they  were  Lord  Thurlow's  own  words,  with  whom  I  had 
much  conversation  upon  it.  He  did  not  attempt  to  take 
away  any  power  the  law  gave  her  as  incident  to  property, 
which,  being  a  creature  of  equity,  she  could  not  have  at 
law ;  but  as  under  the  words  of  the  settlement  it  would 
have  been  hers  absolutely,  so  that  she  could  alien.  Lord 
Thurlow  endeavoured  to  prevent  that,  by  imposing  upon 
the  trustees  the  necessity  of  paying  her  from  time  to 
time,  and  not  by  anticipation,  reasoning  thus;  that  equity 
making  her  the  owner  of  it,  and  enabling  her  as  a  married 
woman  to  alien,  might  limit  her  power  over  it ;  but  the 
case  of  a  disposition  to  a  many  who^  if  he  has  the  property^ 
has  the  power  of  aliening^  is  quite  different.  This  is  a 
singular  trust,  if  upon  these  words  it  can  be  established 
that  he  had  no  interest  until  he  tenders  himself  person- 
ally to  the  trustees  to  give  a  receipt,  then  it  was  not  his 
property  till  then ;  but  if  personal  receipt  is  in  the  con- 
struction of  this  Court  a  necessary  act,  it  is  very  diffi- 
cult to  maintain,  that  if  the  bankrupt  would  not  gire  a 
receipt  during  his  life,  and  an  arrear  of  interest  accrued 
during  his  whole  life,  it  would  not  be  assets  for  his  debts. 
It  clearly  would  be  so.     Next,  is  there  in  this  will  evi- 


ler,  2  Myl.  &  K.  174 ;  but  where 
the  gift  was  to  A.  and  B.,  (one  a 
married  woman,  and  the  other  her 
in&nt  daughter,)  to  be  equaUy  di- 
vided between  them,  **  for  their 
"  Independent  own  use  and  benefit,  independent  of 
of  any  other        ^^^  ^,^^  ^ww« ; "  it  was  held,  that 

these  words  meant  ''  independent 
tf**  all  mankindy  and,  therefore,  in- 
cluded the  husband :  MargtUt  v. 
Barringery  7  Sim.  482. 


person 


A  direction  to  trustees  to  pay  the 
interest  to  the  testator^s  wife,  ibr 
the  maintenance  of  herself  €md  ker 
childreny  has  been  held  not  to  create 
a  trust  for  separate  use :  Wardie  t. 
Claxton,  3  Jur.  145. 

Where  a  trust  for  separate  me  b 
created,  but  no  trustee  is  appointed, 
the  husband  becomes  a  trustee  tat 
his  wife.  BenmeCt  y.l>ams,  2  P.  W. 
816. 
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dence  to  shew,  that  as  the  interest  is  not  assignable  by  chap.  xxvn. 
way  of  anticipation  of  any  anreceired  payment,  therefore 
it  cannot  be  assigned  and  transferred  nnder  the  commis^ 
sion  of  bankruptcy  ?  To  prevent  that^  it  must  be  given  to 
some  one  else;  and,  unless  it  can  be  established  that  this 
by  implication  amounts  to  a  limitation,  giring  this  interest 
to  the  residuary  legatee,  it  is  an  equitable  interest  capable 
of  being  parted  with.  The  principal  at  the  death  of  the 
bankrupt  will  be  under  very  different  circumstances.  The 
testator  had  a  right  to  limit  his  interest  to  his  life,  giving 
the  principal  to  such  person  as  may  be  his  next  of  kin  at 
his  death,  to  take  it  as  the  personal  estate  not  of  the  son, 
but  of  him  the  testator,  not  as  if  it  was  the  son's  per- 
sonal estate,  but  as  the  gift  of  the  testator.  The  demurrer 
must,  upon  the  whole,  be  overruled." 

So  in  the  case  of  Chaves  v.  Ddphin  (e),  where  a  tes- 
tator directed  trustees  to  pay  an  annuity  of  £500  to  his 
son  I.  for  his  life,  and  declared  that  it  was  intended  for 
his  personal  maintenance  and  support;  and  should  not,  on  Assignees  in 

bankraptcy  en* 

any  account  or  pretence  whatsoever,  be  subject  or  liable  tided  to  benefit 

^  of  trust  for 

to  the  debts,  engagements,  charges,  or  incumbrances  of  nudntenanoe. 
his  said  son,  but  that  the  same  should,  as  it  became  pay- 
able, be  paid  over  into  the  proper  hands  of  him,  the  tes- 
tator's said  son,  and  not  to  any  other  person  or  persons 
whomsoever ;  and  the  receipts  of  the  son  only  were  to 
be  sujficient  discharges.  The  son  became  bankrupt,  and 
it  was  held  by  Sir  L.  ShadweU,  V.  C,  that  the  annuity 
belonged  to  his  assignees. 

And  the  vesting  in  trustees  of  a  discretion  as  to  the  Notwithstand- 

,  ,  _  ing  trustees 

mode  in  which  income  is  to  be  applied  for  the  benefit  of  ha^e  a  discre- 
tion as  to  mode 

a  cestui  que  trust,  does  not  take  H  out  of  the  operation  of  application* 
of  bankruptcy  or  insolvency;  to  effect  which  the  discretion 
of  the  trustees  must  extend,  not  merely  to  the  maimer  of 

(t)  1  Sim.  66. 
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Title  of  assig- 
nees in  bank- 
mptcy  not  ex- 
cluded by  dis- 
cretion seem- 
ingly given  to 
trustees. 


applying  the  income  for  the  benefit  of  the  cestniB  que 
trusty  but  also  to  the  enabling  of  them  to  apply  it,  either 
for  his  benefit,  or  for  some  other  purpose. 

Thus  in  the  case  of  Cheen  v.  Spicer  (A),  where  a  tes- 
tator devised  certain  ^states  to  trustees,  upon  trust  to 
pay  and  apply  the  rents  and  profits  to  or  for  the  board, 
lodging,  maintenance,  and  support,  and  benefit  of  his  son 
R.,  at  such  times  and  in  such  manner  as  they  should 
think  proper,  for  his  life :  it  being  the  testator's  wish, 
that  the  application  of  the  rents  and  profits,  for  the  bene- 
fit of  his  said  son,  might  be  at  the  entire  discretion  of 
the  said  trustees ;  and  that  his  son  should  not  hare  any 
power  to  sell  or  mortgage,  or  anticipate  in  any  way  the 
same  rents  and  profits.  R.  took  the  benefit  of  an  insol- 
yent  act,  whereupon  his  interest  was  claimed  by  the  as- 
signee. Sir  J.  LecLch^  M.  R.,  held  the  assignee  to  be 
entitled,  on  the  ground  that  the  insolvent  was  the  sole 
and  exclusive  object  of  the  trust.  The  trustees  were 
bound,  he  said,  to  apply  the  rents  for  the  benefit  of 
R.,  and  their  discretion  applied  only  to  the  manner  of 
their  application. 

So  in  the  case  of  Snowden  v.  Daks  (/),  where  A.  vested 
a  money  fund  in  trustees,  in  trust  during  the  life  of  B., 
or  during  such  part  thereof  as  the  trustees  should  think 
proper,  and  at  their  will  and  pleasure,  but  not  otherwise, 
or  at  such  other  time  or  times,  and  in  such  sum  or  sums 
as  they  should  judge  proper,  to  allow  and  pay  the  interest 
into  the  proper  hands  of  B.,  or  otherwise,  if  they  should 
think  fit,  in  procuring  for  him  diet,  lodging,  wearing  ap- 
parel, and  other  necessaries ;  but  so  that  he  should  not 
have  any  right,  title,  claim,  or  demand,  in  or  to  such 
interest,  other  than  the  trustees  should,  in  their  or  his 


{h)  1  E1188.  &  Myl.  395. 


(/)  6  Sim.  &U, 
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absolute  and  uncontrolled  power,  discretion,  and  inclina-  chap,  xxvn. 
tk)n,  think  proper  or  expedient ;  and  so  as  no  creditor  of 
hU  should  or  might  have  any  lien  or  claim  thereon,  or 
the  same  be  in  any  way  subject  or  liable  to  his  debts, 
dispositions,  or  engagements ;  with  a  direction  that  a  pro- 
portionate part  of  the  interest  should  be  paid  up  to  the 
decease  of  B.;  and  after  his  decease  the  fund,  and  all 
savings  and  accumulations,  should  be  in  trust  for  his 
children,  &c.  B.  became  bankrupt.  Sir  L.  ShadweH, 
y.  C,  held,  that  his  assignees  were  entitled  to  the  life 
interest ;  his  Honor  being  of  opinion,  that  there  was  no 
discretion  to  withhold  and  accumulate  any  portion  of  the 
interest  during  the  life. 

But  though  a  testator  is  not  allowed  to  vest  in  the  Life  intemt 
object  of  his  bounty,  an  unalienable  interest  exempt  from  ^^  on  bank- 
the  operation  of  bankruptcy ;  yet  there  is  no  principle  of  ™p^' 
law  which  forbids  his  giving  a  life  interest  in  real  or 
personal  property,  with  a  proviso,  making  it  to  cease  on 
such  event:  for  whatever  objection  there  may  be  to  allow- 
ing a  person  to  modify  his  own  property,  in  such  manner 
as  to  be  divested  on  bankruptcy  or  insolvency,  it  seems 
impossible,  on  any  sound  principle,  to  deny  to  a  third 
person  the  power  of  shifting  the  subject  of  his  bounty  to 
another,  when  it  can  no  longer  be  enjoyed  by  its  intended 
object.  The  validity  of  such  provisions  was  established 
in  the  early  case  of  Lockyer  v.  Savage  (m),  where  £4000 
was  settled  by  the  father  of  a  feme  coverte,  for  the  use  of 
the  husband  for  life,  with  a  direction  that  if  he  failed  in 
the  worlds  the  trustees  should  pay  the  produce  to  the 


(m)  2St7a.947.  This  case  (among  A.  until  bankruptcy,  and  a  trust 
many  others)  shews  that  there  is  for  A.  for  life,  with  a  proviso  de- 
not  (as  sometimes  contended)  any  termining  the  life  interest  on  bank- 
real  distinction  between  a  trust  for  ruptcy :  each  is  equally  valid. 
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latter  trust  was  held  to  he  good. 

Indeed,  this  principle  is  now  so  well  settled,  that  tie 
only  point  on  which  any  douht  can  arise,  is,  whether  tie 
clause  is  so  framed  as  to  apply  to  bankruptcy,  which  we 
shall  see  haa  often  been  a  subject  of  controyersy. 

It  appears  that  bankruptcy  is  a  forfeiture,  under  a 
proyiso  prohibiting  alienation,  if  the  terms  of  such  pro- 
viso extend  to  alienations  by  operation  of  law,  ss  well  as 
those  produced  by  the  act  of  the  devisee;  bankruptcy 
being  regarded  as  an  alienation  of  the  former  kind. 
Where  bulk*         Thus  in  Dommett  y,  Bedford  (n),  where  a  testator, 
f^tare^der  a   after  giving  an  annuity  charged  on  real  estate,  to  A.  for 
Sg" SeMSo?"  life>  directed  that  it  should  from  time  to  time  be  paid 

to  himself  ordyt  and  that  a  receipt  under  his  own  hand, 
and  no  other,  should  be  a  sufficient  dischai^  for  the 
payment  thereof;  the  testator^s  intent  being  that  the  sud 
annuity,  or  any  part  thereof,  should  not  on  any  acconml  be 
alienated  for  the  whole  term  of  his  life,  or  for  any  part  of 
the  said  term ;  and,  if  so  alienated^  the  said  annuity  dundd 
cease.  A.  having  become  bankrupt,  it  was  held  that  the 
annuity  had  determined. 

So  in  Cooper  v.  Wyatt  (o),  where  the  overplus  of  the 
rents  of  a  moiety  of  the  testator's  real  estate  vras  directed 
to  be  paid  into  the  hands  of  S.,  but  not  to  his  assigns^  for 
the  term  of  his  natural  life,  for  his  own  sole  use  and  bene- 
fit, with  a  limitation  over  if  the  devisee  should,  by  any 
ways  or  means  whatsoever,  seli^  dispose  of  or  incumber^ 
the  right,  benefit,  or  advantage,  he  might  have  for  life,  or 
any  part  thereof;  Sir  J.  Leach^  V.  C.  held  that  bank- 
ruptcy was  a  forfeiture ;  his  Honor  considering  that  the 
expressions  of  the  testator  denoted  that  the  devisee's  in- 

(»}  3  Yes.  149  \  S.C.Q  Dum.  &  £.  684.  (o)  5  Mad.  482. 
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terest  was  to  cease  when  the  property  could  be  no  longer  chap,  xxvu. 
personally  enjoyed  by  him. 

On  the  other  hand,  in  the  case  of  Wilkinson  y.  Wil-  Bankmptcy 
ktnsan  {p)^  where  a  testator,  after  giving  certain  annui-  « forfeitore. 
ties  and  other  life  interests  to  sereral  persons,  provided 
that  in  case  they  should  **  respectively  assign  or  dispose 
of  or  otherwise  charge  or  incumber  the  life  estates,  the 
annuities,  and  provisions  so  made  to  and  for  them  during 
their  respective  lives  as  aforesaid,  so  as  not  to  be  entitled 
to  the  personal  receipt^  usCj  and  enjoyment  thereof;  then 
the  annuity,  life  estate,  or  interest,  of  him,  her,  or  their 
heirs  respectively  (9),  so  doing,  or  attempting  so  to  do," 
should  cease,  and  should  immediately  thereupon  devolve, 
upon  the  persons  who  should  be  next  entitled  thereto. 
Sir  W.  Grant,  M.  R.,  was  of  opinion,  that  the  testator 
had  not  with  sufficient  clearness  expressed  an  intention 
that  the  life  estate,  which  he  had  given  to  his  son,  should 
cease  upon  bankruptcy. 

So  in  the  case  of  Lear  v.  Leggett  (r),  where  a  testator, 
after  bequeathing  to  his  son  and  daughters  the  dividends 
of  certain  stock  for  their  respective  lives,  declared,  that 
their  provisions  should  not  be  subject  to  any  alienation 
or  disposition  by  sale,  mortgage,  or  otherwise,  in  any 
manner  whatsoever,  or  by  anticipation  of  the  receipt. 
And  in  case  they,  or  any  or  either  of  them,  should  charge 
or  attempt  to  charge,  affect,  or  incumber  the  same,  or 
any  part  or  parts  thereof  respectively,  then  such  mort<- 
gage,  sale,  or  other  disposition,  or  incumbrance  so  to  be 
made  by  them,  or  any  or  either  of  them,  on  his,  her,  or 
their  interest,  should  operate  as  a  complete  forfeiture 
thereof,  and  the  same  should  devolve  as  if  he,  she,  or 

(/>)  Coop.  259;  S.  C.  3  Swanst.         (r)  2  Sim.  479;  8.  C.  1  Rass.  & 
616.  Myl.  609.    See  also    WhUfiM  y. 

(q)  Sic  orig.  as  reported.  Priciett,  2  Kee.  606. 
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CHAP,  xxvn.  they  were  then  dead.  The  son  became  banknipt,  and 
Sir  Z.  Shadwdl,  V.  C,  decided  that  the  bankruptcy  was 
not  a  forfeiture.  His  Honor  obserred,  that  the  words 
declaring  that  the  gift  should  not  be  subject  to  any  alien- 
ation or  disposition,  did  not  create  any  forfeiture.  And 
the  subsequent  words  referred  to  a  Toluntary  alienation 
only,  and  bankruptcy  was  not  such.  The  learned  Judge 
commented  on  the  difference  in  the  language  of  the  clause 
here,  and  in  Cooper  y.  Wyatt  {s\  the  authority  of  which 
had  been  much  pressed  on  the  Court. 

The  case  was  afterwards  brought  before  Lord  lAfnA- 
hursty  C,  on  appeal,  when  his  Lordship  aflhmed  the  decree 
of  the  V.  C,  observing,  that  the  prohibition  in  Dommett 
y.  Bedford  {t\  waa  expressed  in  much  more  general  and 
comprehensiye  terms  than  in  the  case  before  him,  and 
might  well  be  construed  to  extend  to  alienations  by  act 
of  law. 

Where  the  language  of  a  clause  restrictiye  of  alienation 

does  not  extend  to  an  alienation  in  intitum,  it  seems  that 

the  seizure  of  the  property  under  a  judicial  process  sued 

out  against  the  deyisee  or  l^atee',  does  not  occasion  a 

forfeiture. 

Sale  under  pro-       Thus  iu  the  casc  of  Hcj?  Y.  Robifison  (»),  where  an  an- 

h^^n^rfdu  unity  of  £400  was  bequeathed  to  W.  as  an  unalienable 

q^ring^tiTo  proyisioufor  his  personal  use  and  benefit, for  his  life, and  not 

*^*  otherwise;  and  so  that  the  same  annuity,  or  any  part 

thereof,  should  not  be  subject  or  liable  to  be  alienated,  or 
be  or  become  in  any  manner  liable  to  his  debts,  control, 
or  engagements ;  and  the  annuity  was  made  to  cease  in 
case  W.  should  ^^  at  any  time  sell,  assign,  transfer,  or  make 
oyer,  demise,  mortgage,  charge,  or  otherwise  attempt  to 
alienate,"  the  annuity  or  any  part  thereof  or  should  '*  make, 

(«)  Ante,  824.  {t)  Ante,  824.  («)  Wightw.  886. 
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do,  execute,  or.  cause  or  procure  to  be  made  done,  and  chap,  xmu 
^ecnted,  any  act,  deed,  matter,  or  thing,  whatsoeyer,  to 
charge,  alienate,  or  affect,  the  said  annuity,"  or  any  part 
thereof.  A  creditor  of  the  legatee  sued  him  to  outlawry. 
Macdanaldy  C.  B.  held,  on  the  authority  of  Dommett  v. 
Bedford  (.r),  and  Doe  d.  Mitchinson  v.  Carter  (y),  that  the 
seizure  of  the  annuity  under  the  outlawry,  at  the  suit  of 
the  Crown,  arising  merely  from  the  negative,  and  not  the 
positive  acts  of  the  party,  was  riot  a  forfeiture  on  the  words 
of  the  bequest,  which  required  a  positive  act.  He  con- 
sidered the  words,  in  the  present  case,  were  not  so  laige 
as  in  Dommett  v.  Bedford^  but  were  more  conformable  to 
those  in  Doe  v.  Carter. 

These  cases  shew  that  when  it  is  intended  to  take  away  cuiue  restrain- 

ing  should  ez- 

a  benefit  as  soon  as  it  cannot  be  personally  enjoyed  by  tendtomvoiun. 

,  tary  alienation. 

the  devisee,  it  should  be  made  to  cease  on  alienation,  not 
only  by  his  own  acts,  but  by  operation  of  law. 

It  seems  that  taking  the  benefit  of  an  insolvent  act  is  Tkkmg  benefit 
construed  to  be  an  alienation,  when  bankruptcy  would  Debtors' Act  a 

,  •  .  A    -I      •        1  Tolnntary  alien- 

not,  as  it  requires  certain  acts  on  the  part  of  the  insolvent,  ation. 
(viz.  the  filing  of  a  petition,  schedule,  &c.,)  constituting  it 
a  voluntary  alienation,  as  distin^ished  from  a  bankruptcy. 


{x)  6  Dam.  &  E.  684,  ante,  824. 

{y)  8  Dam.  &  £.  57.  A  lessee 
having  covenanted  not  to  let,  set, 
aarign,  transfer,  or  make  over,  &c., 
the  indentore  of  lease,  a  warrant  of 
attorney  to  confess  jadgment  given 
to  a  creditor  for  the  express  pnrpose 
of  enabling  him  to  take  the  lease  in 
execation,  was  held  to  be  a  fraad 
on  the  covenant,  and  enabled  the 
landlord  to  recover  in  ejectment, 
nnder  a  clause  of  re-entry,  on  the 
bnach  of  any  of  the  covenants  of 
the  lease.  Lord  Ka^cn  observed, 
''If  the  lease  had  been  taken  by  the 


creditor  ander  an  adverse  judgment,  Case  of  Doe  y, 
the  tenant  not  consenting,  it  woald  C5«r/«r, 
not  have  been  a  forfeiture ;  but  here 
the  tenant  concurred  throughout, 
and  the  whole  transaction  was  per- 
formed for  the  very  purpose  of 
enabling  the  tenant  to  convey  his 
term  to  the  creditor." 

It  wiU  be  perceived,  that  neither 
the  decision  nor  the  dictum  of  the 
C.J.  quite  touches  the  case  of  a 
warrant  of  attorney  to  confess  judg- 
ment, g^ven  without  any  special  in- 
tent to  evade  the  restriction  on 
alienation. 
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CHAP,  xxvii,  which  partakes  more  of  the  nature  of  a  compnLsoiy  mea* 
sure  (z). 

As  in  the  case  of  Shee  y.  ffale  {a\  where  a  testator 
gave  real  and  personal  estate  to  trustees,  upon  trust  to  pay 
to  his  son  J.  M.  the  yearly  sum  of  £200  during  his  natural 
life,  or  until  he  should  sign  any  instrument  whereby  he 
should  contract  to  sell,  assign,  or  otherwise  part  with  the 
same,  or  any  part  thereof,  or  in  any  way  charge  the  same 
as  a  security,  or  in  any  other  manner  dispose  of  such  an* 
nuity  by  anticipation,  or  whereby  he  should  atUhorizey  or 
intend  to  authorize^  any  person  or  persons  to  receive  the  same^ 
except  only  as  to  the  then  next  quarterly  payment.  And 
the  testator  declared  that,  in  case  his  said  son  should  at  any 
time  sign  or  execute  any  instrument  or  writing  for  any  of 
the  purposes  aforesaid,  then  the  annuity  should  cease. 
The  testator's  son  took  the  benefit  of  an  insolvent  act ; 
and  this  Sir  W.  Grant  held  to  be  a  forfeiture,  being  an  act 
authorizing  others  to  receive  the  annuity.  It  differed,  he 
said,  from  the  case  of  a  bankrupt.  The  insolyent  debtor 
was  not  in  a  situation  to  be  compelled  to  part  with  the 
annuity ;  he  might  have  enjoyed  it  for  his  life  :  the  signing 
of  the  petition  and  schedule  were  clear  acts  (b). 
Effect  of  bank.  Somctimos  the  question  arises,  whether  a  proviso  of 
time  of  testa.*    this  uaturc  oxtcuds  to  bankruptcy  or  insolvency  occurring 

in  the  lifetime  of  the  testator.  If  such  event  has  left  the 
after-acquired  property  of  the  bankrupt  or  insolvent 
exposed  to  the  claims  of  his  creditors,  then  a  for- 
feiture would  take  place  under  words  sufficiently  strong 
to  determine  the  interest  of  the  devisee  or  legatee,  when 

Bankraptcf^           (^z)  But  by  the  Bankrupt  Act,  6  character  of  a  Tolontaiy  act. 

T^JdrfL^      Geo.  4,  c.  16,  the  legislature,  in  (a)  13  Ves.  404. 

Tolttntary  alien-  admitting  declarations  of  insolvency  (b)  This  distinction  was  also  re- 

StowL****         by  the  trader  himself  to  be  acts  of  cognised  by  Lord  I^ndkvrtiy  in  the 

bankruptcy,   has  given   to   bank-  case  of  Lear   ▼.  Le^fgeU^  already 

ruptcy,  in  these  cases  at  least,  the  stated  (ante,  825). 
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the  property  becomes  applicable  to  any  other  purpose,  chap,  xxvn. 
than  the  benefit  of  the  cestui  que  trust. 

As  in  the  case  of  Yamcid  v.  Moorhause  (c),  where  a 
testator  bequeathed  the  dividends  of  certain  stock  to  his 
nephew,  solely  for  the  maintenance  of  himself  and  family, 
declaring  that  such  dividends  should  not  be  capable  of 
being  charged  with  his  debts  or  engagements ;  and  that 
he  should  have  no  power  to  charge,  assign,  anticipate,  or 
incumber  them ;  but,  that  if  he  should  attempt  so  to  do, 
or  if  the  dividends  by  bankruptcy,  insolvency,  or  other- 
wise, should  be  assigned  or  become  payable  to  any  other 
person,  or  be^  or  become^  applicaile  to  or  for  any  other  pur* 
pose  than  for  the  maintenance  of  the  nephew  and  his  family ^ 
his  interest  therein  should  cease,  and  the  stock  be  held 
upon  trust  for  his  children.  Subsequently  to  the  execution 
of  the  will,  and  prior  to  a  codicil  confirming  it,  the  nephew 
took  the  benefit  of  the  Insolvent  Act,  (1  G.  4.  c.  119,)  in 
the  usual  way :  afterwards  the  testator  died.  As  it  appeared 
that  the  act  of  1st  Geo.  4.  gave  to  the  Insolvent  Debtors^ 
Court  a  control  over  stock  in  the  public  funds,  and  the 
future  property  generally  of  a  discharged  prisoner  {d\  the 
y.  C.  held  that  the  insolvency  operated  as  a  forfeiture  of 
the  legatee's  life  interest  in  the  stock ;  and  his  decree  was 
affirmed  on  appeal,  by  Lord  Lyndhurst^  who  thought  that, 
as  the  dividends  were  subject,  at  the  discretion  of  the 
creditors,  to  be  charged  vnth  the  payment  of  their  debts, 
the  interest  was  forfeited  under  the  words  carrying  over 
the  bequest  in  the  event  of  its  being  or  becoming  in  any 

(c)  1  Ruas.  &  Myl.  364.  material,  smce  property  of  this  na- 

{d)  The  insolyent  had  alao  exe-  tare  could  not,  in  the  then  state  of 

cuted  to  the  proyisional  assignee  a  the  law,  be  seised  under  any  exe- 

warrant  of  attorney,  as  required  by  cution  which  could  have  been  ob- 

the  act ;  but  this  fact,  though  very  tained  by  virtue  of  such  warrant  of 

prominently  set  forth  in  the  Mas-  attorney, 
ter's  report,  seems  not  to  have  been 
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CHAP.  XXVII.  manner  applicable  to  or  for  any  other  pnrpose  than  for 
the  maintenance  of  the  legatee. 

An  attempt  to  vest  in  a  person  an  interest  which  shall 
adhere  to  him,  in  spite  of  his  own  volontary  acts  of  alien- 
ation, is  no  less  nugatoiy  and  nnayailing  than  is,  we  hare 
seen,  the  endeavour  to  create  an  interest  which  shall 
be  unaffected  by  bankruptcy  or  insolvency  (e/ ),  as  the 
law  of  England  does  not  (like  that  of  Scotland) 
Unalienable  udmit  of  the  crcatiou  of  personal  unalienable  trusts,  for 
tenance  not  per-  the  puiposc  of  maintenance,  or  otherwise,  except  in  the 
UwofEng-^     case  of  women  under  coverture,  who  it  is  well  knovm 

may  be  restrained  from  anticipation.  But  this  doctrine 
is  not  applicable  to  unmarried  women,  a  restriction  on 
the  aliening  power  of  a  woman  not  under  coverture,  being 
no  less  inoperative  than  a  similar  restraint  on  the^t» 
disponendi  of  a  person  of  the  male  sex.  This  was  dis- 
tinctly admitted  in  the  case  of  Barton  v.  Briscoe  (e), 
where  a  sum  of  money  was  vested  in  trustees,  upon  trust 
to  pay  the  dividends,  interest,  and  annual  produce,  to 
such  persons  as  A.  (a  feme  coverte)  should,  notwithstand- 
ing her  coverture,  appoint,  but  not  so  as  to  deprive  her- 
self of  the  intended  use  or  benefit  thereof,  by  sale,  mort- 
gage, charge,  or  otherwise,  in  the  vray  of  anticipation ; 
and  in  default  of  such  direction,  into  her  own  proper 
hands,  for  her  separate  use,  exclusively  of  B.  her  hus- 
band ;  and  after  her  decease,  upon  trust  to  transfer  the 


(<f )  Bat,  of  conrse,  as  a  life  inter' 
est  may  be  made  to  cease  on  bank- 
ruptcy or  insolvency,  so  it  may  be 
determined  on  voluntary  alienation. 

Questions  frequently  arise  as  to  the 
effect  of  particular  acts  in  occasioning 
forfeiture  under  clauses  of  this  de- 
scription. Where  an  annuity  was 
to  cease,  if  the  annuitant  should  do 


any  act  **  to  assign,  chuge,  incum- 
ber, or  anticipate,"  it  was  held  to 
be  forfeited  by  his  giving  an  un- 
stamped memorandum,  charging  the 
annuity  with  an  annuity,  which 
he  had  contracted  to  grant:  St9- 
pheni  v.  James,  4  Sim.  499. 
(e)  Jacob,  d03. 
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fund  as  A.  by  will  should  appoint,  and  in  default  of  such  chap.  zxyh. 
appointment  to  M.,  the  only  child  of  A.  A  survived  her 
husband,  and  now  with  M.  filed  a  bill  to  obtain  a  transfer 
of  the  fund,  which  Sir  T.  Plumetj  M.  R.,  decreed,  on  the 
ground  that  the  restriction  was  confined  to  coverture, 
and  that  when  a  married  woman  becomes  discoverte,  she 
has  the  same  power  of  disposition  over  her  property  aa 
other  persons. 

As  the  restriction  was  evidently  confined  to  the  exist-  Remark  on 
ing  coverture,  the  case  cannot  be  considered  as  an  autho-  Brueoe. ' 
rity  on  the  general  question,  concerning  which,  however, 
there  is  no  doubt  either  upon  authority  or  principle. 

Thus,  in  the  case  of  Jones  v.  Salter  (/),  where  the  in-  UmUeoabie 

_  ,  trust  for  an- 

come  of  a  money  fund  was  bequeathed,  m  trust  for  A.,  married  woman 
the  wife  of  B.,  for  her  life,  for  her  separate  use,  so  that 
the  same  should  not  be  subject  to  the  debts,  dues,  or 
demands,  and  should  be  free  from  the  control  or  inter- 
ference of  B.,  or  of  any  other  husband  or  husbands,  with 
whom  she  might  at  any  time  thereafter  intermarry,  and 
without  any  power  to  charge,  incumber ,  anticipate,  or  assign 
the  growing  payments  thereof;  and  after  her  decease,  in 
trust  for  other  persons.  B.,  the  husband  died,  and  A., 
the  widow,  and  the  ulterior  cestuis  que  trust,  petitioned 
for  a  transfer  of  the  fund.  Sir  W.  Grant,  M.  R.,  after 
some  consideration,  made  the  order. 

So,  in  Woodmeston  v.  Walker  (g),  part  of  a  residue 
was  to  be  laid  out  in  the  purchase  of  a  life  annuity  for 
A.,  for  her  separate  use,  and  independent  of  any  husband 
she  might  happen  to  marry,  with  a  direction  that  her 
receipts,  notwithstanding  her  coverture,  should  be  good 
and  sufficient  discharges  for  the  same,  and  to  be  for  her 
personal  benefit  and  maintenance,  and  ivithout  power  for 

(f)  2  Ruas.  &  Myl.  206.  {g)  2  Raas.  &  Myl.  197. 
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her  to  cLssign  or  sell  the  same  hy  way  of  anticipatUm,  or 
othenvise.  A.  was  a  widow  at  the  date  of  the  will,  and 
not  having  married  again,  applied  for  payment  of  the 
fund.  Sir  John  Leachj  M.  R.,  held  that  A.  was  not  en- 
titled  to  the  absolute  interest,  inasmuch  as  the  gift  was 
subject  to  the  contingencj  of  a  future  marriage,  when  the 
restriction  would  be  operative.  He  observed,  that  at 
law  a  wife  could  have  no  separate  estate,  and  it  was 
only  by  the  principles  of  a  Court  of  equity  that  such  an 
estate  was  permitted  for  protection  against  the  legal 
rights  of  the  husband;  that  to  give  full  effect  to  such  pro- 
tection, equity  permitted  a  restraint  upon  the  power  of 
disposition,  which  would  be  invalid  in  any  other  case ; 
and  h^  could  not  satisfy  himself  that  there  was  any  sub- 
stantive distinction  between  a  present  coverture  and  a 
future  coverture.  It  was  a  familiar  case,  (he  added),  that 
where  the  interest  of  a  legacy  was  given  to  an  unmarried 
female  for  life,  to  her  separate  use  in  case  of  coverture, 
and  the  power  of  sale  or  anticipation  was  restrained, 
then  in  case  of  a  future  marriage,  and  a  sale  or  anticipa- 
tion of  the  interest  during  the  coverture,  the  Court  held 
that  sale  or  anticipation  void,  although  by  the  terms  of 
the  will,  the  life  interest  of  the  legatee  was  not  limited 
over  upon  that  event  (A).  The  decree  was  reversed  by 
Lord  Brougham^  C,  on  the  authority  of  Barton  v.  Briscoe. 
After  laying  down  the  doctrine,  that  equity  allows  a  re- 
striction to  be  imposed  on  the  dominion  over  separate 
estate,  as  a  thing  of  its  own  creation,  the  better  to  secure 
it  for  the  benefit  of  the  object,  his  Lordship  observed, 
that  the  operation  of  the  clause  against  anticipation,  where 


(A)  These  passages,  in  the  judg-  recent  decisions ;  but  as,  in  the 

ment  of  the  M.  R.,  contain  a  clear  before  the  Court,   the   cestui  qae 

statement  of  the  doctrine,  as  under-  trust  was  ducoioerie^  the  obaerrations 

stood  in  the  profession  before  the  are  inapplibable. 
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there  was  no  limitation  over,  rested  entirely  on  its  con-  chap,  xxvu. 
nection  with  the  coverture,  and  on  its  being  applied  to  a 
species  of  interest  which  was  itself  the  creature  of  equity; 
that  the  present  waa  not  a  case  where  there  was  a  cover- 
ture, but  a  possibility  only  of  coverture ;  arid  it  would  be 
going  farther  than  the  authorities  warranted,  and  be 
violating  legal  principle,  to  give  effect  to  an  intention  of 
creating  an  inalienable  estate  in  a  chattel  interest,  con- 
veyed to  the  separate  use  of  a  feme  sole,  (which  estate, 
till  her  marriage,  or  after  the  husband's  decease,  she  might 
otherwise  deal  with  at  discretion,)  simply  because,  at  some 
after  period,  she  might  possibly  contract  a  marriage.  It 
was  said,  (his  Lordship  continued),  that  the  woman  might 
have  the  property  at  her  own  disposal  till  she  married, 
and  that  when  that  event  happened,  a  sort  of  postponed 
fetter  might  attach,  which  would  fall  off  upon  her  hus- 
band's death,  and  be  again  imposed  should  she  contract  a 
second  marriage.  That,  he  observed,  would  be  a  strange 
and  anomalous  species  of  estate ;  nor  was  it  very  easy  to 
conceive  by  what  process  or  contrivance  it  could  be  effect- 
ually created,  unless,  perhaps,  by  annexing  to  the  gift  a 
limitation  over  to  trustees,  to  preserve  it  for  the  woman 
during  the  successive  covertures. 

It  will  be  perceived  that  both  the  M.  R.  and  the  Lord  lUmarki  on 
Chancellor  touched  upon  a  point,  which  though  not  raised  w^ha^  ^  ^* 
by  the  case  before  the  Court,  is  of  great  and  general  im- 
portance, and  has  since  been  the  subject  of  much  discus- 
sion, namely,  whether  a  restriction  on  alienation,  extending 
generally  to  future  coverture,  is  valid.  Formerly  this  point 
was  not  supposed  to  admit  of  doubt.  It  was  considered  that  a 
trust  restricting  anticipation  during  future  coverture  might, 
like  a  trust  for  future  separate  use,  be  created,  without 
violating  the  principle  which  denies  effect  to  inconsistent 
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CHAP.  xxviT.  and  repugnant  qualifications,  as  no  attempt  is  made  to  re- 
strain the  aliening  power  of  the  object  of  the  trust,  until 
she  enters  into  that  state  to  which  the  restriction  is 
adapted.  It  was  supposed,  therefore,  that  if  no  act  was 
done  by  the  cestui  que  trust,  while  sole,  to  emancipate  her- 
self from  the  restriction,  the  coverture,  when  it  supervened, 
had  the  effect  of  fastening  such  restriction  on  her,  in  thesame 
manner  as  if  it  had  existed  at  the  time  of  its  original  im- 
Controversy  as  positiou.  To  the  surprisc  of  the  profession,  however,  a 
wpmte^C^-       restriction  on  alienation  applied  to  future  coverture,  was 

pronounced  by  Sir  L.  ShadweU^  to  be  invalid,  in  the  cases 
of  Newton  v.  Rdd  (i),  and  Brown  v.  Pocock  (/r),  though 
without  much  consideration,   hord  Brougham  too  in  Wood- 
meston  v.  Walker^  expressed,  (as  we  have  seen),  his  strong 
doubt  of  the  capacity  of  a  testator  or  settlor  to  create  a 
fetter  on  alienation  which  should  attach  during  future  co- 
verture, and  from  time  to  time  faU  off,  when  such  cover- 
ture determines.     But  it  may  be  asked,  is  not  a  trust  for 
separate  use  during  future  coverture,  (the  validity  of  which, 
neither  the  V.  C.   nor  his  lordship  attempted  to   im- 
peach (/),)  obnoxious  to  the  same  line  of  reasoning?     It 
comes  into  operation  on  each  successive  coverture,  and  ex- 
pires at  its  determination,  and  what  principle  of  laipv  for- 
bids the  creation  of  a  prospective  restriction  on  alienation 
in  the  same  manner  ?    Both  the  trust  for  separate  use,  and 
the  fetter  on  alienation,  are  certainly  not  applicable  to  the 
actual  condition  of  the  cestui  que  trust,  while  sole ;  but  no 


(t)  4  Sim.  160. 

\h)  2  Ruas.  &  Myl.  210. 

(/)  Even  trusts  for  separate  use, 
during  future  coverture,  seemed  ex- 
posed, at  one  time,  to  some  peril  by 
the  often  cited  doctrine  in  Mass^ 
y.  Parker,  2  Myl.  &  K.  274 ;  but 
the  apprehensions  on  this  subject 


had  considerably  abated,  even  belbre 
the  cases  of  TutteU  v.  Arwutnmffy 
and  Scarbonmgh  v.  Bormai^  post, 
had  establififtied,  beyond  oontro  veny, 
the  validity  of  restrictions  on  alien- 
ation extending  to  future  coverture : 
Davies  v.  Thomycrofty  6  Sim.  420; 
Johnson  T.  Johnson,  1  Keen.  648. 
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attempt  is  made  to  apply  them  to  such  condition ;  they  chap. 


xxYir. 


are  only  to  arise  on  a  change  of  circumstances,  to  which 
they  are  adapted,  and  in  which,  therefore,  the  supposed 
incongruity  does  not  exist.  Separate  property  is  the 
creature  of  equity,  and  according  to  Lord  EtdorCs  rea- 
soning in  Brandon  y.  Robinson  (m),  as  equity  conferred 
the  power  of  alienation  as  an  incident  to  the  trust  for 
separate  use,  why  should  it  not  modify  the  power  as  con- 
yenience,  or  the  exigency  of  the  case  required  ? 

Happily,  we  are  now  reliered  from  aU  micertainty  on 
this  subject,  by  some  recent  cases,  which  haye  established 
beyond  dispute  the  yalidity  of  a  trust  for  the  separate 
nnalienable  use  of  a  woman  A\mxigjuture  coyerture. 

The  cases  here  alluded  to  are,  Ttdlett  y.  Armstrong  (n), 
and  Scarborough  y.  Borman  (o),  in  both  of  which  Lord 
Langdale^  M.  R.,  and  afterwards  Lord  CoUenham  on  ap- 
peal, held  a  trust  of  this  nature  to  be  yalid.     "  After  the  VaUdityof tn»t 

for  BepAntc 

mqpt  anxious  consideration,"  said  the  Lord  ChanceUor,  and  muOienabie 
in  concluding  an  elaborate  judgment  in  the  former  case,  *^  I  tare  coyerture 
haye  come  to  the  conclusion  that  the  jurisdiction  which  bUahedT 
this  Court  has  assumed  in  similar  cases,  justifies  it  in  ex- 
tending it  to  the  protection  of  the  separate  estate,  with 
its  qualification  and  restrictions  attached  to  it  through- 
out a  subsequent  coyerture ;  and  resting  such  jurisdiction 
upon  the  broadest  foundation  ;  and  that  the  interests  of 
society  require  that  this  should  be  done.     When  this 
Court  first  established  the  separate  estate,  it  yiolated  the 
laws  of  property  as  between  husband  and  wife ;  but  it 
was  thought  beneficial,  and  it  preyailed.     It  being  once 
settled  that  a  wife  might  enjoy  separate  estate  as  a  feme 
sole,  the  laws  of  property  attached  to  this  new  estate ; 

(»)  Ante,  818.  Separate  Estate,  28, 

(«)  1  Beav.  1;  S.  a  ^  Myl.  &         (o)  1  Beay.  34;  /S'.  a  4  Myl.  & 
Ciaig.  390 ;  and  Sweet's  Cases  on     Craig.  378. 
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and  it  was  found,  as  part  of  snch  law,  that  the  power  of 
alienation  belonged  to  the  wife,  and  was  destructiye  of 
the  security  intended  for  it.  Equity  again  interfered, 
and  by  another  violation  of  the  laws  of  property  supported 
the  validity  of  the  prohibition  against  alienation." 


Conditions  in 
restndnt  of 
marriage. 

Distinction  in 
regard  to  real 
and  personal 
estate. 


Rule  of  the  civil 
law. 


What  are  valid 
restraints  on 
marriage  by  the 
law  of  England. 


III.  It  is  now  proposed  to  treat  of  conditions  in  re- 
straint of  marriage.  The  numerous  and  refined  distinctions 
on  this  subject,  however,  do  not  apply  to  devises  of,  or 
pecuniary  charges  upon,  real  estate  Q?),  but  are  confined 
exclusively  to  personal  legacies ;  and,  with  regard  to  the 
latter,  they  owe  their  introduction  to  the  ecclesiastical 
courts,  who,  in  the  exercise  of  their  jurisdiction  over  per- 
sonal legacies,  it  is  well  known,  borrowed  many  of  their 
rules  from  the  civil  law. 

By  this  law,  all  conditions  in  wills  restraining  marriage, 
whether  precedent  or  subsequent,  whether  there  was  any 
gift  over  or  not,  and  however  qualified,  were  absolatel? 
void  (q) ;  and  marriage  simply  was  a  sufficient  compliance 
with  a  condition  requiring  marriage  with  consent,  or  with 
a  particular  individual,  or  under  any  other  restrictive  cir- 
cumstances (r) ;  but  this  doctrine  did  not  apply  to  widows. 

Our  Courts,  however,  have  not  adopted  this  rule  in  its 
unqualified  extent,  but  have  subjected  it  to  varions  modi- 
fications. "By  the  law  of  England,"  says  an  eminent 
Judge,  "  an  injunction  to  ask  consent  is  lawful,  as  not 
restraining  marriage  generally  {s).     A  condition  that  a 


{p)  Beves  v.  Heme^  6  Vin.  Ab, 
S4d,  pi.  46;  Hervey  ▼.  Aston^  1  Atk. 
d6L;  R^nish  v.  Martin,  3  Atk. 
330. 

(q)  Godolpb.  Orph.  Leg.  p.  1. 
c.  15. 

(r)  Id.  p.  3,  c.  17. 


(s)  SnOton  ▼.  Jmb,  2  Ch.  Rep. 
96  ;  Creagh  v.  WiUoHy  2  Vcm,  67.*?; 
Ashkm  T.  A$kUmy  Pre.  Ch.  S2C: 
Chauneq^  ▼.  Gre^dony  2  Atk.  616; 
Hemmingt  v.  Mtmdtl^y  1  B.  C.  C : 

303.   Diuhwood Y.  BMUtd^^\0\tA. 
230. 
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Tvidow  shall  not  marry,  is  not  unlawful  (t).  An  annuity  chap,  xxyii. 
during  widowhood  (u),  a  condition  to  marry  or  not  to 
marry  T.,  is  good  (.r).  A  condition  prescribing  due  cere- 
monies and  place  of  marriage,  is  good ;  still  more  is  the 
condition  good  which  only  limits  the  time  to  twenty- 
one  (j/),  or  any  other  reasonable  age,  provided  it  be  not 
used  as  a  cover  to  restrain  marriage  generally"  (z). 

But,  to  make  a  condition  to  ask  consent  effectual,  there  Condition  to 
must  be  a  bequest  over  in  default,  otherwise  the  condition  when  m  terro- 
will  be  regarded  as  in  terrorem  only  (a).  ^^' 


(t)  Jordan   t.   Holkhamy  Amb. 

200. 

(tt)  BarUm  y.  Barton^  2  Yem. 

306. 

(z)  Jervoise  v.  Dukeyl  Vem,  19. 

See  abo  Randall  v.  Payne,  1 B.  C.  C. 

56,  ante  779. 

(y)  StackpoU  v,  Beaumont,  3  Yes. 

89. 

(z)  Per  Lord  Thurlow,  in  Scoft  ▼. 

T^ier,  2  B.  C.  C.  488. 
(a)  2  Ch.  Rep.  95  ;  2  Freem.  41  ; 

2  Eq.  Ca.  Ab.  212 ;  1  Ch.  Cas.  22 ; 

JS.  a  2  Freem.  171 ;  2  Yem.  367;  2 

Yem.  452 ;  Pre.  Ch.  662 ;  2  Eq. 

Ca.  Ab.  213  ;  Sel.  Caa.  in  Ch.  26; 
1  Atk.  361,  WiUes  83  ;  2  Atk.  616  ; 

S  »6.  330 ;  1  Wils.  130 ;  3  Atk.  364; 

19  Yes.  14.  Two  cases,  indeed,  may 
he  cited  which  may  seem  to  militate 
against  the  rule  ascribing  this  effect 
to  a  beqaest  over, — Underwood  v. 
Mwrris,  2  Atk.  184 ;  and  Joom  v. 
Suffolk,  1  B.  C.  C.  638  :  but  the  au- 
thority of  the  former  was  doubted 
by  Lord  Loughborough,  in  ffemmingt 
V.  Muncilty,lB.  C.  C.  303;  iS:  a  1 
Cox,  39 ;  and  denied  by  Lord  Thur^ 
low  in  /Sbo»y.  Tyler,  2  B.  C.C.  488; 
and,  in  the  other  (Jone^v^St^jpoUi), 


it  is  to  be  inferred  from  the  judg- 
ment, though  the  fact  is  not  distinctly  Death  of  per- 

stated,  that  one  of  the  persons  whose   "ons  whose  con- 

.     ,  ,     ,        ,     sent « required, 

consent  was  required  was  dead,  and, 

consequently,  the  gift  over,  on  mar- 
riage without  consent,  failed ;  and  al- 
though it  cannot  be  advanced,  it  is 
conceived,  as  a  general  principle, 
that  where  the  act  or  event  which  is 
to  give  effect  to  the  gift  over,  and 
defeat  the  prior  defeasible  gift,  be- 
comes impossible,  the  former  is  de- 
feated, and  the  latter  is  rendered 
absolute  (ante,  807);  yet  where  the 
effect  of  a  contrary  construction 
would  be,  as  in  the  present  case,  to 
impose  a  general  restraint  on  the 
marriage  of  the  first  devisee  or  le- 
gatee, after  the  death  of  the  per- 
son whose  consent  is  required, 
the  case  seems  to  faU  within  the 
principle,  on  which  conditions  re- 
straining marriage  generally  have 
been  considered  as  void  ;  the  neces- 
sary consequence  of  which  would  be, 
that  the  first  legacy  is  absolute,  and 
the  substituted  gift  fails.  The  same 
observations  apply  to  the  case  of 
PtyUm  V.  Bury,  2  P.  W.  626. 
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Different  reasons  have  been  assigned  for  allowing  this 
Bequest  oTer.    Operation  to  a  bequest  over.     Some  have  said  that  it  af- 

it8  effect  in  ran- 

dering  such       fordod  a  clear  manifestation  of  the  intention  of  the  tes- 

conditioDfl  ef- 

ectoaL  tator  not  to  make  the  declaration  of  forfeitnre  merely  in 

terrorem^  which  might  otherwise  have  been  presumed. 
Others  have  said  that  it  was  the  interest  of  the  l^atee 
over  which  made  the  difference,  and  that  the  clause  ceased 
to  be  merely  a  condition  of  forfeiture,  and  became  a  con- 
ditional limitation,  to  which  the  Court  was  bound  to  gire 
effect.  Whatever  might  be  the  real  ground  of  the  doc- 
trine, it  was  held  that  where  the  testator  only  declared, 
that  in  case  of  marriage  without  consent,  the  legatee 
should  forfeit  what  was  before  given,  but  did  not  say  what 
should  become  of  the  legacy,  in  such  case  the  declaration 
was  wholly  inoperative  {b). 
In  terrorem  ThvA  observatiou,  it  wiU  be  seen,  refers  to  conditions 

^^tioM  sub-  subsequent,  and  certainly  it  is  in  regard  to  them  only  that 
seqaent;  j^  ^^^^  '^^  made  with  coufidencc ;  for  though  in  many  of 

the  cases  already  cited  the  condition  was  precedent,  yet 

there  are,  on  the  other  hand,  not  a  few  such  cases  in 

which  a  compliance  with  a  condition  to  marry  with  eon- 

and  precedent,    scut,  though  uuaccompanied  by  a  bequest  over,  has  been 

enforced. 

On  examining  these  cases,  however,  it  seems  that  in 
each  of  them  there  was  some  circumstance  which  afforded 
a  distinction ;  and  though  some  of  these  distinctions  may 
appear  to  savour  of  excessive  refinement,  and  were  not  re- 
cognised by  the  judges  who  decided  the  cases,  yet  in  no 
other  manner  than  by  their  adoption  can  many  of  the 
modern  cases  be  reconciled  with  the  streatik.of  general 

authorities.     But  it  is  impossible,  that  the  reader  should 
receive  without  some  degree  of  jealousy  a  plan  for  recon- 

{h)  Per  Sir  W.  Grani,  in  IM^  y.  Brantony  3  Mer.  108. 
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ciling  these  cases,  when  an  eminent  judge  (c)  expressed  an-  chap,  xxvn. 

opinion  that  they  were  so  contradictory  as  to  justify  the 

Court  in  coming  to  any  decision  it  might  think  proper.  Conditions  pre. 

With  diffidence,  therefore,  the  writer  submits  that,  accord-  nounterrorem. 

ing  to  the  authorities,  conditions  precedent  to  marry  with 

consent,  unaccompanied  by  a  bequest  over  in  default,  will 

be  held  to  be  in  terrorem^  unless  in  the  following  cases. 

First,  Where  the  legatee  takes  a  provision  or  legacy  in  where  the  le- 
the  alternative  of  marrying  without  the  consent,  Creagh  v.  S^^vTpro- 
Wilson  (rf),  Gillet  v.  Wray  {e).     In  Creagh  v.  WOsm  this  ^"'^■'• 
principle  is  not  expressly  stated  to  have  governed  the  de- 
cision, but  it  can  be  accounted  for  only  on  this  ground. 
The  smallness  of  the  alternative  legacy  could  make  no 
difference,  if  the  principle  be,  as  apparently  it  is,  that 
the  testator,  by  providing  for  the  event  of  the  condition 
being  broken,  shews  that  he  did  not  intend  it  to  be  in  ter^ 
Torem  only.     In  GiUet  v.  Wrajf,  the  alternative  provision 
was  an  annuity  of  10/. ;  and  Lord  Cmirper  held,  that  as 
the  legatee  was  provided  for,  equity  could  not  relieve  (/)• 

Secondly,  Where  marriage  with  consent  is  only  one  of 
two  events,  on  either  of  which  the  legatee  will  be  entitled 
to  the  legacy ;  as  where  it  is  given  on  marriage  with  con-  when  legacj 
sent,  or  attaining  a  particular  age,  Hemmings  v.  Munch--  an  aitematiTe 

eyent* 


(c)  See  Lord  Loughborough^ s  JQ^g- 
meut  in  Staefyole  v.  BoaumotUf  3 
Yes.  9d. 

(d)  2  Vera.  673  ;S.C.l  Eq.  Ca. 
Ab.  Ill,  pi.  5y  stated  ante. 

(e)  1  P.  W.  284. 

(/)  The  ciise  of  ffidts  v.  Pendar- 
vis,  2  Freem.  41  ;  S.  C.  2  Eq.  Ca. 
Ab.  212,  pi.  ly  in  which  this  prin- 
ciple is  denied,  is  of  no  authority.  In 
Hoimes  y.  Lyaaght,  2  B.  P.  C.  Toml. 
Ed.  261,  the  circumstance  of  another 


legacy  being  g^ven  free  from  any  such 
condition  of  marrying  with  consent, 
was  not  regarded  as  an  alteraative 
provision,  so  as  to  bring  it  within 
this  exception.  Against  this  deci- 
sion, however,  (which  was  made  in 
the  Irish  Court  of  Exchequer,) 
there  was  an  appeal  to  the  House 
of  Lords,  which  was  compromised. 
But  the  case  of  Reynish  v.  Martin^ 
3  Atk.  330,  seems  to  go  to  the  same 
point. 
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Where  marriage 
with  consent  is 
restricted  to 
minority. 


Obsenrations. 


ley  {g)y  Scott  v.  Tykr  (A).  In  these  cases  neither  of  the 
events  happened.  In  Hemmings  v.  MuncTdey^  the  legatee 
married  without  consent,  and  died  before  attaining  the 
required  age.  In  Scott  v.  Tyler  the  alternative  event  was 
reaching  a  particular  age  unmarried,  and  the  legatee  de- 
feated the  gift  qudcunque  vid,  by  marrying  without  con- 
sent before  that  age. 

Thirdly,  Where  marriage  with  consent  is  confined  to 
minority,  Stackpole  v.  Beaumont  (t).  Lord  Loughborofighj 
in  his  judgment  in  this  case,  observed,  that  it  was  per- 
fectly impossible  to  hold  that  restraints  on  marriage  un- 
der twenty-one  could  be  dispensed  with,  now  («.  e.  since 
the  Marriage  Act  of  26  Geo.  II.  c.  33,)  that  marriage 
was  contrary  to  the  political  law  of  the  country,  unless 
[if  by  license]  with  the  consent  of  parents ;  and  the  tes- 
tator merely  places  trustees  in  the  room  of  parents  (/ ). 

In  all  such  cases,  therefore,  the  legatee  must  comply 
with  the  condition  imposed  on  him  by  the  will,  although 
there  is  no  bequest  over.  They  certainly  shew  the  anxiety 
of  the  judges  of  later  times  to  limit  as  much  as  possible 
the  rule  adopted  from  the  civil  law,  which  regards  such 
restraining  conditions  as  being  in  terrorem  only;  and  sug- 
gest the  necessity  of  great  caution  in  its  application  to  all 
other  cases  of  conditions  precedent,  since  it  is  not  easy  to 


{g)  1  B.  a  314;  S,  a  1  Cox, 
39. 

(A)  2B.  C.  C.431. 

(t)  3  Yes.  89.  See  also  Hm^ 
mingB  v.  Munekl^^  1  B.  C.  C.  314, 
referred  to  supra,  where  the  age  on 
which  the  legatee  was  to  hecome 
entitled,  independently  of  the  con- 
dition of  marrying  with  consent, 
was  eighteen  ;  and  Scott  v.  Tjfler^  2 
B.  C.  C.  431,  where  it  was,  as  to 


one  moiety,  twenty-one,  and  tlie 
other  twenty-fire. 

(j)  The  Courts  seem  to  baye  in- 
clined greatly  to  confine  marriage 
conditions  to  marriage  during  mi- 
nority, or  within  the  period  fixed 
for  the  payment  of  the  legacy: 
Knapp  ▼.  Hcyciy  Amb.  662;  Ot- 
horn  V.  Brown,  6  Yes.  627 ;  JKtm^  ▼. 
WUherSy  Cas.  temp.  Talb.  117 ;  5.  C. 
1  £q.  Ca.  Ab.  112,  pi.  10. 
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Galcalate  whether  future  judges  will  adopt  the  distinctions 
which  modem  cases  present,  or  treat  them  as  getting  rid 
altogether  of  the  in  terrorem  doctrine,  as  applicable  to 
conditions  precedent  (Ar).  Such,  indeed,  we  may  collect 
was  the  intention  of  Lord  Loughborough^  who  in  Stackpole 
y.  Beaumont  made  a  general  and  indiscriminate  attack  on 
the  qualified  adoption  of  the  rule  of  the  civil  law,  as  ap- 
plicable either  to  personal  legacies  or  legacies  charged  on 
real  estates,  conditions  precedent  or  subsequent.  His  de- 
cision may,  and  it  is  conceived  does,  rest  on  solid  grounds; 
but  his  lordship's  observations  do  not  evince  that  respect 
for  authority  and  established  principles  which  has  charac- 
terised his  successors. 

But  it  should  be  remembered  that  no  question  exists  as  Marriage  neces- 
to  the  applicability  of  the  in  terrorem  doctrine  to  condi-  "*^'  ^  *°' 
tions  subsequent  (l ) ;  and  here  it  may  be  observed,  that, 
admitting  it  to  the  fullest  extent  in  regard  to  conditions 
precedent ;  yet,  in  such  a  case  a  legacy  given  on  mar- 
riage vrith  consent  cannot  be  claimed  by  the  legatee  while 
unmarried^  as  the  doctrine  dispenses  only  with  the  consent, 
not  with  the  marriage  itself  (m). 

It  has  been  decided  that  where  a  condition  of  this  na-  Residuary  be. 
ture  is  annexed  to  a  specific  or  pecuniary  bequest,  a  resi-  ^^^ 
duary  clause  in  the  same  will  is  not  equivalent  to  a  posi- 
tive bequest  over,  in  rendering  the  condition  effectual  (n), 
unless  there  is  an  express  direction  that  the  forfeited  le- 
gacy shall  fall  into  the  residue  (o). 

(k)  Such    a    conclusion   would  (fi)  SemphiU  v.  Bayfyy  Pre.  Ch, 

overturn  R^^Uh  v.  Martin^  3  Atk.  662  ;  Pagti  v,  Haytoood,  cit.  1  Atk. 

830,  stated  infra,  and  many  other  378 ;  Sooit    v.   Tyler,  as   reported 

cases  decided  upon  great  deliber-  Dick.  723,  which  overmle  Amoa  t. 

ation.  Horner,  1  £q.  Ca.  Ah.  112,  pL  9. 

(1)  See  Marplee  y.  Bainbridge,  1  (o)  Wheeler  ▼.  Bingham,  3  Atk. 

Mad.  590.  364 ;  Llogd  v.  Branton,  3  Mer.  108, 

(m)  Oarbet  v.  HUtan,  1  Atk.  381.  overruling  the  dictum  in  Eevee  v. 
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As  the  rule  which  denies  effect  to  a  condition  restrain- 

Effect  where      ing  marriage,  unless  accompanied  by  a  bequest  over,  is 
chargeable  on    (wc  havc  scen,)  confincd  to  bequests  of  personal  estate,  it 

ml  and  perao-     ^  ^i 

nai  eiute.        follows  that  whcrc  a  condition  of  this  nature  is  annexed 

to  a  legacy  which  is  charged  on  real  estate,  in  aid  of  the 
personalty,  the  condition  will,  so  far  as  the  latter  (which  is 
the  primary  fond)  is  capable  of  satisfying  the  legacy,  be 
invalid ;  while,  to  the  extent  that  it  becomes  an  actual 
charge  on  the  real  estate,  it  will  be  binding  and 
effectual  (p). 

It  is  remarkable,  that  in  the  early  cases  of  conditions 
to  marry  with  consent  annexed  to  devises  of  land,  no  at- 
tempt was  made  to  argue  that  the  condition  was  not 
broken,  or  riendered  impossible  by  marriage  without  con- 
sent, as  the  devisee  might  survive  his  wife  or  her  husband, 
and  then  be  in  a  situation  to  comply  vrith  the  condition. 
Upon  this  principle  Lord  ThurloWy  in  RandaUy.  Payne{q)s 
held  that  a  gift  in  case  J.  and  M.  did  not  marry  into  cer- 
tain families  did  not  arise  on  their  marrying  into  other 
families,  as  they  had  their  whole  life  to  perform  the  con- 
dition ;  but  in  a  modem  case  (r),  a  devise  subject  to  a 
condition  of  this  nature  was  held  to  be  forfeited  by  mar- 
riage into  another  family.  There  were  circumstances  dis- 
tinguishing it  from  Randall  v.  Payne^  particularly  a  l^acy 
payable  at  twenty-one  or  marriage,  by  way  of  alternative 
provision,  which  shewed  that  the  testator  had  b,  first  mar- 
riage in  contemplation. 
General  restric-  But,  cvcu  iu  regard  to  dcviscs  of  real  estate,  it  seems 
^i^  on  mar-     ^^  ^^  generally  admitted,  (though  the  point  rests  rather 


Hemt,  5  Vin.  Ab.  848,  pi.  41,  and  {q)  1  B.  C.  C.  65,  ante,  799.   See 

Mr.  Rapef^s  suggestion,  1  Rop.  L^»  also  Pa^  y.  HtgnDord^  2  Solk.  570. 

a27»    See  also  EUis  v.  Ellisy  1  Sch.  (r)  Lowe  r.  Maimers,  5  Bam.  & 

&  Lef.  1.  Aid.  917. 
0»)  B^niih  y.Matiinj  3  Atk.  530. 
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on  principle  than  decision,)  that  nnqualified  restrictions  on  chap. 
marriage  are  void,  on  grounds  of  pnblic  poUcy.  Though  {s\ 
where  lands  were  devised  to  A.  in  fee,  with  an  executory 
limitation  over  if  she  married  with  any  person  bom  in 
Scotland,  or  of  Scottish  parents,  the  devise  over  was  held 
to  be  valid,  as  not  fidling  within  this  principle.  It  is 
evident,  from  Lord  JEUenbaraugh's  few  remarks,  that  he 
would  have  considered  a  devise  over,  defeating  the  estate 
of  the  prior  devisee  on  marriage  generally,  to  be  void. 

It  has  been  decided,  that  a  requisition  to  marry  with  Legatee  marry. 

ing  in  testator's 

consent,  imposed  by  a  testator  on  his  daughters,  then  lifetime. 
spinsters,  did  not  apply  to  a  daughter,  who  afterwards, 
married  in  the  testator's  lifetime,  and  was  a  widow  at  his 
death  (t).  The  contrary  construction  would  have  pro- 
duced the  absurdity  of  obliging  the  legatee  to  many  again, 
in  order  to  provide  for  her  children,  if  any,  by  her  first  hus- 
band. And  in  such  a  cajse,  it  seems,  if  the  legatee  marry 
with  her  father's  consent,  or  even  his  subsequent  approba- 
tion (u),  she  will  be  entitled  to  all  the  benefit  attached  by 
him  to  marrying  with  the  consent  required  ;  as  it  is  im- 
possible to  suppose  that  a  testator  could  intend  to  place  a 
daughter,  marrying  with  his  own  consent,  in  a  worse  situ- 
ation than  if  she  had  married  with  that  of  his  trustees  («i^). 

It  seems  that  the  assent  of  trustees  will  sometimes  be  Assent  to  mar- 
presumed  from  the  non-expression  of  their  dissent,  accord-  1[^!^T  ^^ 
ing  to  the  maxim,  qui  tacet  consenHre  mdetuVi  especially  if 
the  express  assent  were  withheld  with  a  fraudulent  in- 
tent {y) ;  but  where  the  consent  is  required  to  be  in  writing^ 
it  is  not  clear  that  any  misconduct  on  the  part  of  the 


(«)  Penin  r.  I^m^  9  East,  170.  {x)  Clarle  v.  Berielq^,  2  Vera. 

(t)  Crammdin    r.  Crommeiin,  3  720 ;  Pamell  y.  /j^on,  1  Ves.  &  B. 

Ves.  227.  479. 

(u)  TVkeder  y.  Warner^  1  Sim.  (y)  MesgreU  v.  Me^^rOt,  2  Vera. 

&  Sta.  30i.  580. 


/" 
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CHAP.  xxvn.  trustees  wonld  be  a  ground  for  dispensing  vath  it.  Thus 
Consent  in  in  Mcsgrett  V.  Mesgrett  {z).  though  the  trustee  was  ac- 
tuated by  the  motive  of  inyeigling  the  legatee  into  a  match 
without  his  consent,  in  order  to  transfer  the  portion  to 
one  of  his  own  children,  yet  the  Lord  Keeper  laid  some 
stress  on  the  circumstance  that  a  consent  in  writing  was 
not  required ;  and  Lord  Eldon,  in  Clarke  y.  Parker  (a), 
observed  that  it  would  be  difficult  to  support  the  decision 
if  it  had  been.  On  the  other  hand,  Lord  Hardwickey  in 
Strange  v.  Smith  (i),  held  that  the  mother,  whose  consent 
in  writing  was  required,  had,  by  making  the  offer  to,  and 
permitting  the  addresses  of,  the  intended  husband,  given 
consent  to  her  daughter's  marriage,  which  she  could  not 
retract,  though  there  appears  to  have  been  no  written 
consent ;  a  circumstance  to  which  his  lordship  does  not 
once  advert,  nor,  which  is  still  more  singular,  does  Lord 
EldoUy  in  his  comments  on  this  and'  the  other  cases,  in 
Clarke  v.  Parker^  notice  it. 

Sir  John  Leach  (c),  thought  that  the  inadvertent  omis- 
sion of  a  trustee,  who  approved  the  marriage,  to  give  a 
consent  in  writing^  would  not  have  invalidated  it ;  but  in 
the  case  before  his  Honor,  the  requisite  consent  was  held 
to  have  been  contained  in  a  letter  written  by  the  trustee 
before  the  marriage,  though  a  more  formal  writing  was 
in  contemplation. 

Expressions  of       The  courts  are  disposed  to  construe  liberally  the  ex- 
consent,  how  'i?  i*  j»  'i/jv 

construed.  prcssious  of  pcrsous  whosc  conscut  IS  required  (a),  espe- 
cially if  they  have  sanctioned,  by  their  acquiescence,  the 
growth  of  an  attachment  between  the  parties  (e).     In 

{z)  2  Yern.  680.  261 ;  but  as  to  which,  see  CSarle  v. 

(a)  19  Ves.  12.  Parker^  19  Ves.  12  ;  L^Agwhw  v. 

{h)  Amb.  263.  Drinhtoater^  2  Ves.  &  Bea.  225. 

(c)   WwihingUmy.EvanSyl^im.  (e)  I/AguUar  y,  ZVmhsoler,  2 

&  Stu.  1G5.  Ves.  &  B,  225. 
{d)  Ddl^  T.  DesbwverU,  2  Atk. 
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PcUock  V.  Croft  (/),  a  general  pennission  to  the  legatee  chap,  xini. 
to  many  according  to  her  discretioD,  appears  to  hare 
been  deemed  sufficient,  without  any  farther  consent. 

A  consent  to  a  marriage  with  A.,  of  course,  is  no  con- 
sent to  a  marriage  with  B.,  though  B.  should,  for  the 
purpose  of  the  marriage,  and  with  the  fraudulent  design  Aa  to  mamage 

^_,,  _  ,..,.  i'**  wrong  name. 

of  deceiymg  the  trustees  as  to  his  identity,  assume  the 
name  of  A.  {g\  (supposing  the  marriage,  under  such  cir- 
cumstances, to  be  lawful)  (A). 


(/)  1  Mer.  181. 

{g)  Where  (as  sometimes  occurs) 
a  person  drops  his  real  name,  and 
assumes  another,  without  any  au- 
thority, a  marriage  by  the  adopted 
name  (being  the  name  by  which  he 
is  generally  known)  is  clearly  valid. 
And  even  the  adoption  of  a  false 
name,  pro  hac  vice,  will  not,  under 
the  statute  of  3  Geo.  4.  c.  75,  in- 
validate a  marriage,  unless  the  mis" 
nomer  is  known  to  both  parties. 

And  here  it  may  be  observed, 
that  a  gift  by  will  to  a  person  de- 
scribed as  the  husband  or  wife  of 
another,  is  not,  in  general,  affected 
by  the  fact  of  the  devisee  or  legatee 
not  actually  answering  the  descrip- 
tion, by  reason  of  the  invalidity  of 
the  supposed  marriage,  or  other- 
wise :  CHles  v.  CHleSt  1  Keen.  685. 
And,  on  the  same  principle,  a  legacy 
to  a  person  described  as  the  testa- 
tor's intended  wife,  has  been  held 
to  be  payable,  although  the  testator 
did  not  eventually  marry  her : 
Schloss  V.  Stiedel,  6  Sim.  1.*  A 
di£Perent  rule  prevailed,  however, 
where  a  &aud  had  been  practised 


on   a   testatrix,   the  discovery  of  Gifts  to  tnp- 

,  .  ,     . ,  .  pofled  hiubandy 

which,  there  was  reason  to  suppose,   J  ^i^  ^^^  |,^g 

would  have  destroyed  the  motive  actoally  such, 
for  the  gift.  As,  in  KenneU  v.  Ah- 
boUy  4  Ves.  804,  where  the  testatrix, 
under  a  power,  bequeathed  a  legacy 
to  a  man,  whom  she  described,  and 
with  whom  she  lived  as  her  hus- 
band :  the  marriage:  was  invalid, 
on  account  of  his  having  a  wife  at 
the  time ;  but  the  fiict  was  never 
known  to  the  testatrix.  Under 
these  circumstances,  the  legacy  was 
held  to  be  void. 

(h)  Dillon  V.  Harris^  4  Bligh, 
N.  S.  829.  In  this  case,  the  mar- 
riage was  had  with  a  person  whom 
the  testator  had  prohibited  the  lega- 
tee from  associating  with,  or  having 
any  further  knowledge  of— expres- 
sions which  Lord  Brougham  ap- 
peared to  think  did  not  necessarily 
extend  to  marriage ;  but  Lord  Ten* 
terden  (whom  Lord  Brougham  con- 
sulted,) seems  to  have  inclined  to  a 
contrary  opinion.  However,  this 
point  did  not  arise,  according  to  the 
adjudged  construction. 


*  This  was  before  the  recent  act,  under  which  the  marriage  would,  if  it 
had  taken  place,  have  been  a  revocation  of  the  bequest,  ante,  114. 
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Trustees  with- 
holding coa- 


Retracting 
consent. 


Consent  of  alL 


Renouncing 
eiecutor  and 
trustee. 


It  seems,  that  if  trustees  withhold  their  consent  from  a  vi- 
cious, corrupt,  or  uoreasonahle  cause,  the  Court  of  Chancery 
will  interfere  (t ) ;  but  in  such  a  case  the  anus  of  proof  would 
lie  on  the  complaining  party,  and  it  would  not  be  incumbent 
on  the  trustee  to  assign  any  reason  for  his  dissent,  even 
although  the  person  whose  consent  is  required  be  the 
devisee  over  {k\  notwithstanding  the  doubt  throvm  out 
by  Lord  Hardtvicke^  in  Hervey  y.  Aston  (/),  and  by  Lord 
Mansfield,  in  Long  v.  Dennis  (m):  but  of  course  the  refusal 
of  such  a  person  would  be  viewed  with  particular  jear 
lousy.  And  where  a  trustee  refuses  either  to  assent  or 
dissent,  the  Court  will  itself  exercise  his  authority,  and 
refer  it  to  the  Master  to  ascertain  the  propriety  of  the 
proposed  marriage  (n). 

It  seems  that  consent  once  given,  with  a  knowledge 
of  the  circumstances,  and  where  there  is  no  fraud,  can- 
not be  retracted  (o)  without  an  adequate  reason,  unless 
it  be  given  upon  a  condition,  (as  that  of  the  intended 
husband  making  a  settlement (p),)  which  is  not  performed; 
but  actual  withdrawal  in  such  a  case  must  be  unnecessaiy, 
since  a  conditional  consent  is  no  consent  until  the  per- 
formance of  the  condition. 

Where  the  consent  of  several  persons  is  required,  all 
must  concur ;  and  the  consent  of  two  out  of  three,  the 
third  not  expressly  dissenting,  is  insufficient  (9), 

Whether  a  renouncing  executor  or  trustee  must  con- 
cur, is  not  quite  clear  upon  the  authorities.  Lord  Hard^ 
taicke,  in  Graydon    v.  Hicks  {r\  held  that  a  consent. 


(«)  See  jodgment  in  Clarie  r. 
Parker,  19  Ves.  18. 

(I)  Id.  22. 

(0  1  Atk.  381. 

(m)  4  Burr.  2052. 

(n)  Ooldmid  r.  GMnM,  Geo. 
Coop.  225. 


(0)  Lord  Strange  ▼.  SmM,  Amb. 
263;  Meny  t.  Byvee,  1  £d.  I ; 
Le  Jeune  v,  Budd,  6  Sim.  441. 

(p)  Daikwood  ▼.  Lord  Bmiktk^^ 
10  Ves.  230. 

{q)  See  CZorltf  v.iSMil,  19  yei.1, 

(r)  2  Aik.  16, 
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which  was  to  be  obtained  of  the  testator's  "  executor,"  chap,  ixvu. 
was  not  rendered  unnecessary  by  his  renunciation.  On 
the  other  hand,  Sir  John  Leachy  V.  C,  (before  whom 
Lord  Hardwicke^s  decision  waa  not  cited),  held  («),  that 
where  the  marriage  was  to  be  with  the  consent  of  **  trus- 
tees," the  concurrence  of  one  who  had  not  acted,  and  had 
renounced  the  executorship,  (he  being  also  executor),  was 
not  necessary. 

A  consent,  required  to  be  given  by  several  persons  whether  rar- 

.  ,  .  Tivors  can  giTe 

naminatim,  of  course,  cannot  be  exercised  by  survivors ;  content. 
and  in  Peyton  v.  Bury  (<),  it  was  so  decided,  though  the 
persons  were  also  appointed  executors,  whose  office  sur- 
vives; in  which,  however.  Lord  Thurlow  seems  not  to 
have  fully  concurred  (u) ;  his  Lordship's  opinion  being, 
that  the  required  consent  of  ^^  guardians,"  might  be  given 
by  a  survivor,  though  he  admitted  that  it  was  collateral 
to  the  office  (<r). 

It  seems  to  be  clear,  that  approbation  subsequent  to  a  SobM^nent  ap. 
marriage,  is  not  in  general  a  sufficient  (y)  compliance  with  ^^ 
a  condition  requiring  consent ;  but  Lord  Hardtoicke,  in 
Burleton  v.  Humfrey  {z)y  took  a  distinction  between  the 
words  "  consent "  and  "  approbation,"  holding  the  latter 
to  admit  subsequent  approval,  where  coupled  with  the 
former,  disjunctively;  but  he  decided  the  case  principally 
on  another  ground,  and  in  regard  to  the  admission  of 
subsequent  consent  the  authority  of  the  case  has  been 
questioned  (a). 

Where  a  term  was  limited  to  trustees,  upon  trust  to  instance  of 
raise  portions  for  daughters  upon  mamage  with  consent, 

{i)   WorihingUm  v.  EwmSy  1  Sim.  powers  generally,  supra. 

&  Stu.  165.  (y)  Fry  v.  Pwiety  1   Ch.  Cas. 

(0  2  P.  W.  626.  138 ;  Reynuk  r.  Martin,  3  Atk.  33. 

(ti)  See  Jtmes  v.  Earl  of  SuJoHj  (z)  Amb.  256. 

1  B.  C.  C.  628.  (a)  See  Clarke  y.  Smith,  19  Yes. 

(x)  See  this  point,  in  regard  to  21. 
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and  upon  condition  that  the  husband  should  settle  pro- 
perty of  a  certain  value ;  and  the  marriage  was  had  with 
the  requisite  consent,  but  the  settlement  was  omitted  by 
the  neglect  of  the  trustee ;  the  Court  reliered  against  a 
forfeiture,  upon  a  settlement  being  ultimately  made  (6). 
"Against"  con-      It  rcmaius  only  to  be  observed,  that  in  a  case  ic)  in 

sent,  construed 

without.  which  the  devise  was  on  marrying  with  consent,  and  the 

limitation  over  on  marrying  against  consent,  the  word 
*^  against "  was  construed  wUhouty  to  make  it  alternative 
to  the  other  gift. 


Condition  to  IV.  An  obligation  is  frequently  imposed  on  a  devisee 

assume  a  name. 

or  legatee  to  assume  the  testator's  name ;  and  in  such 
case  the  question  arises,  whether  the  condition  is  satisfied 
by  the  voluntary  assumption  of  the  name,  or  requires 
that  the  devisee  or  legatee  should  obtain  a  licence^or 
authority  from  the  Crown,  or  the  still  more  solemn  sanc- 
tion of  the  legislature,  unless  (as  commonly  happens)  the 
instrument  imposing  the  condition  prescribes  one  of  those 
modes  of  procedure. 
Whether  satis-  In  the  case  of  Lowndes  v.  Davies  ((/),  where  a  testator 
tary  assump-     constitutcd  A.  his  lawful  heir,  on  condition  he  changed 

his  name  to  G.,  it  was  held  that  A.'s  unauthorized  as- 
sumption of  the  name  was  sufficient. 

So,  in  the  case  of  Barlow  v.  Bateman  («),  a  testator 
gave  a  legacy  of  £1000  to  his  daughter,  upon  condition 
that  she  married  a  man  who  bore  the  name  and  arms  of 
Barlow;  and  in  case  she  married  one  who  should  not 
bear  the  name  and  arms  of  Barlow,  he  gave  the  legacy 


(b)  (/Callaghan  r.  Cocper,  6  Ves.  jofi,  2  Yern.  673 ; 
117.  Ab.  111,pL6. 

(c)  Long  y.  RkketU^  2  Sim.  &         {d)  2  Scott,  71. 
Stu.  179.    See  also  Crtagh  r.  Wil-         (e)  3  P.  W.  65. 
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to  another.  The  daughter  married  a  person  whose  name  obap.  nru. 
was  Bateman,  but  who,  three  weeks  before  the  marriage, 
called  himself  Barlow,  and  this  was  held  to  be  a  com- 
pliance with  the  condition ;  the  Master  of  the  Rolls,  Sir 
J.  JekjfUj  observing,  that  the  usage  of  passing  acts  of 
Parliament  for  the  taking  upon  one  a  surname,  was  but 
modem,  and  that  any  one  may  take  upon  him  what  sur- 
name and  as  many  surnames  as  he  pleases,  without  an 
act  of  Parliament.  It  was  suggested  that  the  husband 
might,  after  receiying  the  legacy,  resume  his  old  name ; 
and  the  Court  was  requested  to  make  an  order  that  he 
should  retain  it,  but  this  was  refused. 

So,  in  the  case  of  Doe  d.  Luscombe  v.  Yates  (^),  where  a 
condition  was  imposed  upon  devisees  not  bearing  the  name  of 
Ltiscombey  that  they  within  three  years  after  being  in  pos- 
session, should-^procure  their  names  to  be  altered  to  Lus- 
combe by  act  of  Parliament ;  it  was  held  that  this  requi- 
sition did  not  apply  to  an  individual  who,  before  he  came 
into  possession  (h),  had  voluntarily  and  without  any  spe- 
cial authority  assumed  the  name  of  Luscombe;  he  being,  it 
waa  considered,  a  person  ''  bearing  the  name  "  within  the 
meaning  of  the  will  (i). 

Sometimes  a  testator  imposes  on  a  devisee  or  legatee,  Conditioii  tbat 


(ff)  1  Dowl.  &  Ryl.  187 ;  S.  C. 
6  Bam.  8c  Aid.  543.  See  also  Havh 
tins  y.  Lu8c<mbej  2  Swanst.  375. 

(h)  He  was  under  age  at  the  time, 
and  this  perhaps  is  not  an  imma- 
terial circumstance,  as  Lord  C.  J. 
Abbott  observed,  **  That  a  name 
assumed  by  the  voluntary  act  of  a 
young  man  <U  his  outset  into  life^ 
adopted  by  all  who  know  him,  and 
by  which  he  is  constantly  called, 
becomes,  for  all  purposes  that  occur 
to  my  mind,  as  much  and  effectu- 


ally his  name,  as  if  he  had  obtained 
an  act  of  Parliament  to  confer  it 
upon  him." 

(f )  As  to  gifts  to  persons  of  a  pre- 
scribed name,  vide  t/bftmmV  com,  Cro. 
£1.  576,  and  other  cases  cited  post. 
And  as  to  the  period  at  which  the 
conditions  for  the  assumption  of  a 
name  are  to  be  performed,  see  G^ 
lifoer  V.  Ashbyy  4  Bur.  1940,  ante, 
805  ;  Lowndes  y,DavieSy  2  Scott,  74 ; 
Atk.  848;  Pyot  v.  Pyoty  1  Ves.  sen. 
335,  post,  Cro.  El.  532,  576. 
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CHAP.  XXVIl. 

a  legatee  shall 
not  dispute  the 
wiU. 


a  condition  that  he  shall  not  dispute  the  wilL  Snch 
a  condition  is  regarded  as  in  terrarem  only,  at  least, 
where  the  subject  of  disposition  is  personal  estate ;  and, 
therefore,  a  legatee  will  not,  by  having  contested  the 
validity  or  effect  of  the  will,  forfeit  his  legacy,  where 
there  was  probabilis  causa  litigandi  (Ar),  unless  it  seems  the 
legacy  be  given  over  upon  breach  of  the  condition  (/). 
This  doctrine  has  never  been  applied  to  devises  of  real 
estate. 


{k)  Potpell  V.  Morgan,  2  Vem, 
90 ;  Lloyd  v.  SpillOt,  3  P.  W.  344  ; 
Morris  v.  Burroughs,  1  Atk.  404. 

(/)  Cleaver  v.  Sparling^  2  P.  W. 
528;  1  Rep.  304.  As  to  what 
amounts  to  a  compliance  with  par- 
ticular requisitions,  see  Montague  y. 
JBeauclerk,  3  B.  P.  C.  Toml.  £d. 


277;  Boe  d.  Sampson  v.  Downy  2 
Chitty's  Cas.  temp.  Mansfield,  529 ; 
Doe  d.  DuJte  of  Norfolk  y.  Hawke,  2 
East^  481.  Whether  neglect  amouiits 
to  refusal,  see  Id.  487,  and  Lord  JS7- 
/en&orott^A'«  judgment,  in  i>ofd.  JS^- 
rick  y.  Lord  Beaueierk,  11  East,  667. 
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Page  196. — At  the  end  of  the  second  paragraph,  add: — 
So^  in  the  case  of  Williams  v.  Kershaw ,  6  CI.  &  F.  111^  where  Bequest  void 
a  direction  by  a  testator  to  his  trustees^  to  apply  the  residue  of   o'"'**^'^""*^- 
his  personal  estate  to  and  for  such  benevolent^  charitable^  and 
religious  purposes^  as  they^  in  their  discretion^   should  think 
most  advantageous  and  beneficial,  and  for  no  other  use,  intent, 
or  purpose,  was  held  to  be  void  for  uncertainty. 

Page  828. — At  the  end  ofthispage,  add: — 
Several  cases  have  recently  occurred,  in  which  the  question, 
whether  a  gift  was  not  rendered  void  by  uncertainty,  has  come 
under  consideration. 

Thus,  in  the  case  of  Powell  v.  Davies,  1  Beav.  532,  where  A.  de-  DcTiae  estab- 
vised  a  freehold  estate  to  T.  for  life,  and,  after  his  decease,  to  be  the  objection  of 
equally  divided  into  four  parts  between  one  child  of  T.  D.,  one  ^<*'^**^*y- 
child  of  S.  B.,  one  child  of  A.  D.,  and  one  child  of  M.  D.,  for 
them  to  receive  the  rents,  and  divide  the  money  between  them ; 
and  as  it  was  his  desire  that  the  estate  should  never  be  sold  out 
of  the  family,  provided  that  if  T.  D.,  M.  D.,  and  A.  D.,  should 
never  have  lawful  children,  his  desire  was,   that  their  parts 
should  go  to  the  next  of  kin.    At  the  date  of  the  will,  S.  B. 
had  one  child  bom,  and  the  others  were  unmarried ;  but,  after 
the  testator's  death,  each  of  them  had  seven  children.    It  was 
held,  that  the  devise  was  not  void  for  uncertainty,  but  that  the 
eldest  child,  whether  male  or  female,  of  each  of  the  four  persons, 
took  a  vested  estate.     Lord  Longdate  considered,   that  the 
absence  of  a  devise  over  of  the  share  of  S.  B.,  who  had  one 
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chfld,  indicated  the  testator's  intention  that  the  existing  child 
shonld  take  that  share^  and  that^  in  each  instance^  the  eldest  or 
only  child  shonld  be  entitled. 

Of  course,  a  direction,  by  a  testator,  that  a  handsome  gra- 
tuity be  given  to  each  of  his  executors,  is  fatally  uncertain: 
Jubber  v.  Jubber,  9  Sim.  503.  See  another  case  of  uncer- 
tainty. Baker  v.  Newton,  2  Eee.  112. 

Page  848. — At  the  end  of  the  first  paragraph,  add: — 
But  the  decree  of  Sir  Edward  Sugden  was  reversed  in  the 
House  of  Lords :  Shaw  v.  Lawless,  5  CI.  &  F.  129. 

Page  378. — At  the  end  of  the  last  line  but  one,  add: — 

In  the  subsequent  case  of  Doe  d.  Hiscocks  v.  Hiscocks,  5  Mee. 

&  W.  363,  howcTcr,  where  part  of  the  description  in  the  will 

applied  to  one  person,  and  part  to  another,  the  same  Court 

seems  to  have  rejected  evidence  of  the  testator's  declarations  at 

the  time  of  giving  instructions  for  his  will  respecting  his  actual 

intention. 

Extrinsic  en-        The  devisc  was  to  the  testator's  son  John  H.  for  life,  and,  on 

^^j^^^^^o  his  decease,  to  his  (testator's)  grandson  John  H.,  eldest  son  of 

persons  imper-  ^he  said  John  H.,  for  life;  and,  on  his  decease,  to  the  first  son 

fecu J  de-  ,,  ..I'l^ 

of  the  body  of  his  said  grandson  John  H.,  in  tail  male,  with  other 
remainders  over.  At  the  time  of  making  the  will,  the  testator's 
son  John  H.  had  been  twice  married ;  he  had  by  his  first  wife, 
one  son,  Simon ;  by  his  second  wife,  an  eldest  son,  John,  and 
other  younger  children,  sons  and  daughters.  It  was  held,  that 
eyidence  of  the  instructions  given  by  the  testator  for  his  will, 
and  of  his  declarations  after  its  execution,  was  not  admissible 
to  shew  which  of  these  two  grandsons  was  intended  by  the  de- 
scription in  the  will.  Lord  Abinger,  in  a  judgment  of  some 
length,  drew  the  following  distinction: — ^That  parol  evidence 
was  admissible  where  the  words  of  the  will  equally  applied  to 
two  persons  or  things,  but  not  where  part  of  the  description 
applied  to  one,  and  part  to  the  other :  and  he  held,  that  evidence 
.  of  the  "  surrounding  facts  "  might  be  adduced ;  but  if  they  fidled 
to  elucidate  the  intention,  the  testator's  declarations  could  not 
be  adduced.     His  Lordship  admitted  the  contrary  to  have  been 
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decided  in  Thomas  v.  ThjomaSy  Doe  v.  Huthwaite,  and  Bradshaw 
T.  Bradshaw ;  but  these  cases  he  considered  to  be  at  variance 
with  Miller  v.  Trovers,  which  he  characterised  as  a  decision  of 

great  weight. 

There  seems  to  be  some  difficulty  m  his  Lordship's  distinc-  Remarks  on 
tion,  inasmuch  as  either  claimant  was  sufficiently  described  by  ^^m,  "' 
the  words  of  the  will,  if  the  competing  claim  of  the  other  were 
out  of  the  way;  and,  therefore,  the  ambiguity  does  not,  it 
should  seem,  arise  from  any  want  of  completeness  or  accuracy 
in  the  description  in  the  will,  but  from  the  plurality  of  persons 
to  whom  that  description  applies.  And  there  is,  it  is  sub- 
mitted, this  difference  between  Miller  y.  Trovers,  and  those 
cases  which  Lord  Abinger  considered  to  have  been  overruled 
by  it,  that,  in  the  latter  cases,  no  person  answered  to  the 
description  in  the  will ;  whereas,  in  Miller  v.  TVavers,  there 
was  such  a  county  as  the  county  of  Limerick  mentioned  in  the 
will,  though  the  testator  had  no  lands  there.  It  is  observable, 
that  Lord  Abinger^s  objection  to  the  admissibility  of  the  evi- 
dence extended  to  that  which  was  contemporaneous  with  the 
will,  and  was  not  limited  to  the  testator's  declarations  which 
were  posterior  to  its  execution.  It  should  be  stated,  that  evi- 
dence of  the  latter  description  was  admitted  in  the  recent 
case  of  Doe  d.  Alien  v.  Allen,  4  Jurist,  985,  where  a  testatrix 
devised  land  to  her  brother  T.  A.  for  his  life,  and,  after  his 
decease,  to  John  A.,  grandson  of  her  said  brother  T.  A.,  his 
heirs  and  assigns,  charged  nevertheless  with  the  bequest  of 
iSlOO  to  each  and  every  of  the  brothers  and  sisters  of  the  said  Declarations  of 
John  A.  At  the  time  of  making  the  will,  there  were  two  ^^^t^to  the*^' 
grandsons  of  T.  A.  named  John :  but  one  of  them,  the  lessor  of  ^}^  admitted  to 

^  ^  ,  clear  up  latent 

the  plaintiff,  had  brothers  and  sisters ;  the  other,  the  defend-  ambiguity. 

ant,  had  none :  it  was  held,  that  the  bequest  to  the  brothers 

and  sisters  of  the  said  John  A.  did  not  contain  a  description  of 

the  devisee,  so   as  to  exclude  extrinsic  evidence  in  favour  of 

the  defendant's  claim,  as  it  would  have  applied  to  after-born 

brothers  and  sisters,  and  that  a  declaration  by  the  testatrix  of 

her  intention  in  the  defendant's  favour,  made  ten  months  after 

the  date  of  her  will,  was  admissible.     **  On  an  examination  of 

the  authorities,''  said  Lord  Denman,  "  it  appears  that  no  one 
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establishes  any  distinction  between  declarations  made  at  the  time 
of  making  the  will,  and  those  made  subsequently  ;  nmther  has 
any  argument  addressed  to  us  on  this  point,  convinced  ns  that 
this  declaration  ought  to  be  excluded,  because  made  after  the 
time  of  making  the  wilU  More  or  less  weight  raaj,  indeed,  be 
attached  to  it  on  that  account;  but  the  admissibility  of  it  de- 
pends upon  other  circumstances  distinct  from,  and  independent 
of,  the  relative  time  at  which  it  was  made/'  Of  course,  a  tes- 
tator's declaration,  though  subsequent,  must  refer  to  his  inten- 
tion when  he  made  the  will. 


RerenioQ  not 
excluded  by 
equivocal  ex- 
pressions. 


Paoi  611. — At  the  end  of  the  second  paragraph^  add : — 
The  inclination  of  the  Courts  at  the  present  day,  not  to 
exclude  a  reversion  firom  a  general  devise  upon  slight  or  equi- 
vocal grounds,  is  strongly  illustrated  by  the  case  of  Doe  d. 
Howell  V.  TTiomas^  1  Scott,  N.  R.  359,  in  which  a  reversion  in 
fee,  in  an  estate  limited  to  the  testator's  first  and  other  sons  in 
strict  settlement,  was  held  to  pass  under  a  devise  of  estates  over 
which  the  testator  had  a  power  of  disposal,  though,  in  another 
part  of  the  will,  he  referred  to  the  estate  in  question^  as  property 
over  which  he  had  no  power. 
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